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Paul – Attached are comments on the AES memo. There are a couple of marked-up versions of the
memo (folks were reviewing simultaneously so we couldn’t put all comments in a single version),
some background documents relating to the definition of solid waste and a cover note from Alan
Carpien, OGC, about the definition of solid waste issues, and a more recent version of ORCR
comments that addresses only the leach testing report done by ORD, and AES comments on the
report.   

If you’d like to talk further about these comments, let us know.  Because there were multiple folks
on this, we can set something up either with particular folks or get a group call together.
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MEMORANDUM



Subject:  Legal Issues Concerning Potential Enforcement Action against AES Puerto Rico L.P.



From:



To:





INTRODUCTION



AES Puerto Rico L.P. (AES) operates a 454-megawatt coal-fired power plant in Guayama, Puerto Rico. Fly ash and bottom ash that are byproducts of the combustion of coal at the plant are used by AES to produce a manufactured aggregate that it calls “AGREMAX.” AGREMAX has been placed (or is alleged to have been placed) on the ground in a number of locations in Puerto Rico. The company insists that none of this AGREMAX has been disposed of but rather, is being put to a beneficial use -- including as sub-base for roads, as structural fill in other construction projects, and other uses – or, in the case of the AGREMAX that is stockpiled in large mounds on the AES plant property, will be put to a beneficial use in the future.	Comment by Alan Carpien: There should be a discussion as to how Agremax is made.  That is likely relevant to the decisions made below.  For example, are various contaminants removed, is it vitrified so as not to release material to the environment, etc.  	Comment by Alan Carpien: The company may make the statement, but the case law says that wastes may be beneficially used.  	Comment by Alan Carpien: There is an issue as to how long they keep it there.  Does it sit for ten years?  

 

Concerns have been raised by community members and NGO’s that constituents of the AGREMAX, such as arsenic, chromium, boron and selenium, may leach into the groundwater and pose a threat to drinking water supplies or may migrate to other locations and in such a manner as to pose a threat to human health or the environment. Region 2 has been evaluating this potential threat. We are also evaluating and discussing with HQ what authority we may have to issue a unilateral administrative order (UAO) to require AES to take some action regarding its AGREMAX. While until now, our primary focus in this regard has been on RCRA §7003, CERCLA §106 is another potential avenue to consider, as discussed below.	Comment by Alan Carpien: Isn’t part of your analysis how the AGREMAX is made?  



Through its attorneys, AES has made it clear in a number of detailed letters to EPA that it strongly rejects the contention that EPA would have any legal basis under §7003 to require it to clean up or take other abatement actions with respect to AGREMAX. They cite to various Commonwealth of Puerto Rico documents that specifically contemplate that AES’s manufactured aggregate will be put to beneficial use, rather than being disposed of as a solid waste.  If EPA were to issue a unilateral order to the company under §7003, there is a strong possibility that AES would sue EPA to challenge the order, particularly in light of Sackett v. EPA, 132 S.Ct. 1367 (2012). Thus it is particularly important that before deciding whether to issue such an order to the company, we analyze the sufficiency of our legal case under §7003 and the administrative record upon which judicial review of such an order would turn, and we consider the additional issues and potential strategies discussed below.	Comment by Alan Carpien: What’s in the letters?  Shouldn’t we be indicating how we would reply to them?  	Comment by Alan Carpien: No “rather” here.  It could still be a waste, even if there is some kind of beneficial use.  



DISCUSSION



I. Evidence We Would Need in Order to Issue a Unilateral Order to AES Under RCRA §7003:



Section 7003(a) of RCRA provides, in pertinent part:



… upon receipt of evidence that the past or present handling, storage, treatment, transportation or disposal of any solid waste or hazardous waste may present an imminent and substantial endangerment to health or the environment, the Administrator may bring suit on behalf of the United States in the appropriate district court against any person (including any past or present generator, past or present transporter, or past or present owner or operator of a treatment, storage, or disposal facility) who has contributed or who is contributing to such handling, storage, treatment, transportation or disposal to restrain such person from such handling, storage, treatment, transportation, or disposal, to order such person to take such other action as may be necessary, or both... The Administrator may also, after notice to the affected State, take other action under this section including, but not limited to, issuing such orders as may be necessary to protect public health and the environment. (emphasis added)



Thus, in order for us to be able to issue a §7003 order to AES concerning AGREMAX, we need to be able to prove among other things that: 1) the AGREMAX is or was a “solid waste,” and 2) such solid waste may present an imminent and substantial endangerment to health or the environment. We would also need to be able to prove that AES (as opposed to another party, such as a municipality) is legally responsible under §7003 for taking the given action that we are seeking to require. These issues are discussed below.  



A.  Solid Waste



With respect to the AGREMAX land-placement locations that would be the subject of a UAO to AES under Section 7003 of RCRA, we would need evidence that the AGREMAX placed there was discarded by AES, rather than being put to a legitimate beneficial use.  See 42 U.S.C. §6903(27) (statutory definition of “solid waste”).   



AES insists that AGREMAX is a valuable product that is being put to a variety of beneficial uses – such as in the construction of roads and as structural fill in construction projects -- and AES cites to the resolutions that the P.R. Environmental Quality Board (EQB) (the lead environmental regulatory/enforcement agency for the Commonwealth of Puerto Rico) issued in 1996 and 2000, stating that AES’s manufactured aggregate (i.e., AGREMAX) was not subject to regulation as a solid waste as it would be put to beneficial use.  	Comment by Alan Carpien: New paragraph to separate it from the statutory definition.  This whole discussion suffers from a basic misunderstanding of the definition of solid waste and the case law.  It seems fundamentally different from what we have been saying in both the DSW rule and the NHSM Rule.  I am attaching all three final rules, plus a discussion of the definition of solid waste cases, developed as part of those rules.  	Comment by Alan Carpien: A statement might be useful that says beneficial use does not by itself make it a waste.  



Case law on the definition of solid waste under sSection 1004(27) of RCRA states that solid waste is “discarded material” and holds that the ordinary plain-English meaning of the term “discard” controls  -- thrown away, disposed of or abandoned.  This concept, first stated in American Mining Congress v. EPA, 824 F.2d 1177, 1190 (1987) and reiterated in a number of subsequent cases, is the operational jurisdictional standard for determining whether a material is discarded.  EPA’s analysis based on these cases, and as described in recently issued rules, provides that determining whether a material is discarded, and thus is a solid waste, should be based on the whether the recycled secondary material is speculatively accumulated and whether it is treated more like a waste or a product – that is, it is legitimately recycled as a product.  The material is legitimately recycled as a product, basically, if it is handled as a valuable commodity as opposed to being handled as a waste, if it provides a useful contribution to the recycling process or leads to a useful product, and does not contain excessive contaminants that are not useful for the final product.  The details of these so-called “legitimacy criteria” have been expressed in different ways, but the basic concept still remains.  Essentially, is the material treated more like a product than as a waste.  defines “solid waste” as “…any garbage, refuse, sludge from a wastewater treatment plant, or air pollution control facility and other discarded material…”  Although the phrase “discarded material” is not defined by the statute, the legislative history underlying the definition of solid waste suggests that Congress was focusing on the waste-like nature of materials that were being thrown away or discarded, and that in essence, if materials are not part of the waste disposal problem, they are not within the statutory definition of solid waste.[footnoteRef:1] As the D.C. Circuit stated in American Mining Congress v. EPA, 824 F.2d 1177, 1190 (1987), “Our analysis of [RCRA] reveals clear Congressional intent to extend EPA's authority only to materials that are truly discarded, disposed of, thrown away, or abandoned.”  See also Safe Air for Everyone v. Meyer, 273 F.3d 1025, 1040 (9th Cir. 2004); Association of Battery Recyclers, Inc. v. U.S. E.P.A., 208 F.3d 1047, 1051 (DC Cir. 2000). In determining whether materials are being discarded, some courts have focused on determining “whether the material has market value, and whether the party intended to throw the material away or put it to a beneficial use.”  HYPERLINK "https://web2.westlaw.com/find/default.wl?rs=WLW13.04&pbc=BC6E23F9&vr=2.0&docname=CIK(0000100493)&lvbp=T&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&findtype=l&mt=Westlaw&returnto=BusinessNameReturnTo&db=BC-COMPANYSRBD" \t "_top"Oklahoma v. Tyson Foods, Inc., 2010 WL 653032 (D. OK. 2010).  	Comment by Alan Carpien: This legislative history was not viewed as helpful to the court in the cases cited.  In any event, it does not add to the argument.  It only says that, if solid wastes are bad, they are bad.  In fact the cases focus on the plain meaning of the statute.  Usually, you don’t use the legislative history as a lead in.   [1:  
  ] 




The analysis below is structured to establish the information needed for each of the criteria that would show whether the AGREMAX is a waste or a product.  



[AT THIS POINT, I WOULD SUGGEST PUTTING THE FACTS YOU DISCUSS BELOW INTO THE FOLLOWING POINTS:

1.  Speculative Accumulation

2. Handling as a commodity

3. Provides a contribution to, or results in, a useful product.

4. Does not contain excessive contamination.



In this context, in order for us to be able to prove that the AGREMAX that has been placed at the locations that would be the subject of our §7003 UAO is a solid waste, we would need the following:  	Comment by Alan Carpien: In general, I would encourage the Regions to focus on our own regulations regarding what constitutes a solid waste.  The 2008 DSW Rule and the NHSM rule provide a set of factors for deciding whether material is a waste.  Essentially – 1. Is it handled as a commodity; 2. Is it really useful; 3. Does it have excessive contaminants that are not needed for its “useful purpose.”  I think this analysis would set the standard for what follows.  These are generally known as “legitimacy” criteria.  

1.  [FIRST DISCUSS HOW IT IS HANDLED AT THE SITE.  DO THEY HANDLE IT SO IT DOES NOT DISBURSE INTO THE GROUND OR ATMOSPHERE?  IS IT REALLY VALUABLE, OR DO THEY WISH TO GET RID OF MUCH OF IT.  WE OFTEN USE THE TERM “SHAM” RECYCLING, BUT “SHAM” COULD REALLY REFER TO WASTES THAT ARE RECYCLED OR NON-WASTES THAT ARE RECYCLED.  IT IS BETTER TO SAY WHETHER WE HAVE A RECYCLED PRODUCT.  WE CERTAINLY COULD RECYCLE A WASTE.  IN THAT CASE 7003 WOULD APPLY – IN THE HAZARDOUS WASTE CONTEXT, SUCH WASTE RECYCLING WOULD HAVE TO BE PERMITTED UNDER RCRA.

1. [POINT NUMBER ONE IS ACTUALLY, POINT TWO ON THE IDEA OF A USEFUL PRODUCT.  THE FIRST DISCUSSION SHOULD BE ON HOW IT IS HANDLED.  DOES AES JUST LET IT SIT OUT THERE AND BLOW IN THE WIND BECAUSE THEY DON’T CARE WHETHER THEY USE IT OR NOT?  EXCESSIVE USE IS JUST PART OF THE USEFULNESS ISSUE, ALSO.  DO THEY NEED THE ROAD – IS IT A ROAD TO NOWHERE, ETC?  ]We would need specific evidence that proves that the AGREMAX was placed and is still present in those locations in significantly greater or lesser quantities than was or will be needed for the supposed beneficial use of the material in that location (be it in the construction of a road, as structural fill for a building or other structure, etc.) – e.g., evidence showing that the AGREMAX was placed at a much greater depth or width or in a different location than was needed for that purpose[footnoteRef:2] -- and/or that the supposed beneficial use of the AGREMAX in that location is a sham (e.g., the supposed “road” is not going to be used as a road; that AGREMAX was not needed as structural fill in the location where it was placed; etc.)	Comment by Alan Carpien: Before you get to this point, don’t you need to explain WHY such an analysis is relevant?  It would seem we need to show the elements of disposal from regulations or plain meaning, etc.  Is the material treated as a commodity, does it have excessive contaminants (TARs), is it really used beneficially?  How about “speculative accumulation?”  	Comment by Alan Carpien: I don’t understand “lesser.”  This concept goes to the idea of “beneficial use.”  But it actually comes after the concept of managed as a commodity (as opposed to a waste).  	Comment by Alan Carpien: Sorry – I keep seeing beneficial here and it is not right.  	Comment by Alan Carpien: I don’t see how the last sentence of FN 2 makes sense.  How would you have “less” CCR than is needed?   Besides – how can you cite a proposal as authority.  Is it better to cite the DSW rule and the NHSM rule – which arguably deal with different materials – or a proposal that has not come to fruition?  	Comment by Alan Carpien: This is another aspect of the concept of “beneficial use.”   [2:  EPA said in the Preamble to its 2010 proposed rule on coal combustion residues (CCR) that “there are situations where large quantities of CCRs have been used indiscriminately as unencapsulated, general fill. The Agency does not consider this a beneficial use under today’s proposal, but rather considers it waste management…. If excessive volumes of CCRs are used -- i.e., greater than were necessary for a specific project -- that could be grounds for a determination that the use was subject to regulations for disposal.” 75 Fed. Register 35154, 35163 (June 21, 2010). Presumably, the same rationale would be applicable in situations where significantly less than the requisite amount of CCRs was used as supposed fill or structural material.


] 


 

a. The Regional Administrator said in a November 7, 2011 letter to EQB that during inspections EPA did of 10 sites where AGREMAX had been placed in Arroyo, Guayama and Salinas, Puerto Rico, “The volumes [of AGREMAX] observed placed on the land in some cases appeared to far exceed those we would consider necessary for the appropriate engineering use of the construction material for which AGREMAX was allegedly being substituted.”	Comment by Alan Carpien: This is an excellent discussion of the “beneficial use” evidence.  



· We need evidence to prove this. The photos that we took in 2012 at the “north well field property” and other locations where AGREMAX was apparently placed on the ground are not enough because: (i) by themselves, the photos do not prove that the material shown is AGREMAX or that AES, or one of its agents, is the one who placed it (or arranged for it to be placed) there; (ii) the photos do not prove that the placement of AGREMAX in those locations was disposal rather than a beneficial use; and (iii) the photos are about two years old at this point – conditions may have changed since then. The locations that we are concerned about should be re-inspected by EPA. In doing so, we should document that AGREMAX is present and obtain measurements of the AGREMAX in place and/or of the road or other surface or structure that was built, so that we can compare those dimensions/ volumes to relevant construction standards or guidelines (such as relevant construction permits, Commonwealth or municipal construction requirements, FHA/DOT standards or guidelines, industry standards, or the like)? [footnoteRef:3]  Can we find out what the topography in each such location was prior to the placement of the AGREMAX?  Can AES, a contractor who was involved in doing the work, or a municipality provide us with some of these details?  Perhaps before-and-after aerial or satellite photos could be obtained and would be useful as well. 	Comment by dw: correct? [3:  Has the AGREMAX been paved over with asphalt or other material such that it is now difficult or impossible to determine the depth or width in which the AGREMAX was placed?] 




· In addition, AES asserted in its 11/30/12 letter to Public Justice, who had sent AES a notice of intent to file a RCRA citizen’s suit, that “[c]onstruction projects at which AGREMAX is used receive regulatory reviews and approvals.” We should ask AES for a copy of these supposed approvals, so as to see whether the approvals were conditioned upon certain specifications being followed during the construction. Ideally, this information would be obtained prior to our re-inspection of the relevant properties so that we can compare such specifications to what was actually constructed.	Comment by Alan Carpien: I HAVE NOT LOOKED AT EACH POINT TO “PIGEONHOLE” IT IN THE VARIOUS CRITERIA – AGAIN I DO THINK THAT THE DISCUSSION RAISES THE ISSUES THAT NEED TO BE DISCUSSED.  I AM JUST NOT CERTAIN WHERE THEY GO IN THE ANALYSIS.  



· A determination of whether a given placement of AGREMAX was significantly more (or significantly less) than was needed for the construction of a road or as structural fill, thus undermining AES’s argument that the placement was a bona fide beneficial use, might require EPA to obtain the assistance of an outside consultant who is expert in the design and construction of roads or other projects. If such an expert inspects one of the supposed roads built with AGREMAX or one of the other locations where AGREMAX was supposedly put to a beneficial use, and he/she concludes that the amount of AGREMAX that was placed far exceeds or is far less than what was needed for the construction, that could be very helpful to our §7003 case. Under that scenario, we would need the expert to document his analysis in writing, such that it could be included in our administrative record. 	Comment by Alan Carpien: Again – I don’t understand.  Even if the material, itself, is less than needed, couldn’t some other material be used to make up the difference?  Regular old asphalt?  	Comment by Alan Carpien: AGAIN CASE LAW SAYS THAT WASTES MAY BE BENEFICIALLY USED – SEE THE API I CASE.  THE SLUDGE WAS BENECIALLY REUSED BUT IT WAS STILL A WASTE.  	Comment by Alan Carpien: ?



· At least one contract that AES entered into with a municipality for the sale of AGREMAX (its 2009 contract with the Arroyo Town Center) had a sale price of 15 cents a ton. While this seems a low price, this does not in and of itself enable us to disprove AES’s contention that the AGREMAX was being put to a beneficial use rather than being discarded. 	Comment by Alan Carpien: It has a sales price – its “benefit” is that it is a lower price than a regular product.  Isn’t that good?  Economists even refer to positive and negative costs.  	Comment by Alan Carpien: What’s to say that it is not a waste being beneficially used?  



b. The Regional Administrator’s 11/7/11 ltr. to EQB also said that several of the AGREMAX land placement sites we had inspected “appeared to have been abandoned, in that, despite the presence of signs indicating construction permit issuance, the slated construction projects had not been initiated and no construction equipment or activity was noted, while several sites appeared overgrown and had been used for the illegal deposition of waste materials.” 	Comment by Alan Carpien: Aha!  This is your “managed as a commodity” issue.  



· If this is still the case and we can prove it, that would be helpful to our argument that the supposed beneficial use of the AGREMAX in those locations was a sham. To prove that is the case, we would need to re-inspect the properties in question and document our findings, and may also need to obtain information from the relevant property owners and the parties who placed the AGREMAX on those properties. (See also section A.2. below regarding the need for evidence showing that AES or one of its agents is either the owner of the property or the one who placed the AGREMAX (or arranged for it to be placed) in those locations.)  



c. While we are not bound by EQB’s 1996 & 2000 beneficial use determinations  (BUDs) regarding AES’s “manufactured aggregate,” or EQB’s May 2005 resolution in response to BFI’s petition about the use of AGREMAX as daily cover[footnoteRef:4], it would be helpful to our §7003 case, but not essential, if we could show that AES’s manufacture or use of AGREMAX is inconsistent in some way with those EQB determinations/resolutions or with some of the AES representations that those EQB decisions relied upon.  As far as we are aware, EQB has never found that to be the case. It is recommended that Region 2 program staff conduct a new inspection at the AES plant site to help confirm whether the manner in which coal ash and AGREMAX are being handled by AES and the way in which AGREMAX is being created are in accordance with the 1996 and 2000 EQB Resolutions.	Comment by Alan Carpien: Absolutely correct – we are not bound!!  	Comment by Alan Carpien: No mention before as to how AGREMAX is manufactured.  	Comment by dw: The group Public Justice asserts in its 9/26/12 letter to AES that “the by-product described in [EQB’s 1996 BUD regarding AGREMAX] is different from the Waste actually disposed. According to [the 1996 BUD], the Waste was going to be compacted into a cement-like product, but the photographs show that the Waste does not have the consistency of cement.” In their 11/30/12 response, at fn. 4, AES’s lawyers say that Public Justice is incorrect and that the 1996 BUD was not premised on the aggregate being a cement-like product. [4:  The 2005 resolution was issued to BFI of Ponce, Inc., who had requested dispensation to use AGREMAX as alternate daily cover material at the Salinas Sanitary Landfill.  BFI claimed that the use of AGREMAX would be beneficial to the environment and would result in the conservation of natural resources because the AGREMAX “is adequate to control vectors, fires, objectionable odors and dispersion of waste without representing a hazard to human health and the environment.” EQB granted the request and provided BFI with a 180 day dispensation provided that BFI provide monthly reports including the amount of AGREMAX used as daily cover and the location within the landfill that the AGREMAX was used. Subsequent to EQB’s resolution, however, the Salinas Landfill was sold; the new owners never used AGREMAX as alternate daily cover at the facility.
] 




· In its 2005 resolution on BFI’s application for permission to use AES’s manufactured aggregate as daily cover material at the Salinas Sanitary Landfill, EQB said that AES’s coal ash is used to produce manufactured aggregate as a final product “and it is not stored indefinitely in the facility.” Can we prove that in fact, coal ash or AGREMAX is being stored indefinitely at the facility and thus, in effect, has been disposed of there? To find out, we would likely need to re-inspect the AES plant property and may need to send AES an information request letter as well. (See Section IV.D. below.)  	Comment by Alan Carpien: This goes to management as a commodity – or even speculative accumulation.  

 

2. In addition, before we could issue a RCRA §7003 order to AES predicated upon the argument that AGREMAX has been discarded in a given location (rather than being beneficially used there), we would also need evidence that AES (or one of its contractors or agents) is the one who placed the AGREMAX (or arranged for it to be placed) in that location. If instead, AES sold the AGREMAX to an unrelated entity (e.g., a municipality or builder) in an arms-length transaction, so that that entity could use it in road construction or as structural fill, and if it was that other entity that chose to place the AGREMAX on the land in demonstrably excessive quantities or create a “sham” road, etc., the logical recipient of the §7003 order would be that other entity, not AES.[footnoteRef:5] 	Comment by Alan Carpien: Who would do such a thing?  	Comment by Alan Carpien: Last sentence in FN 5 is a problem.  	Comment by Alan Carpien: What about contaminants?  Are there dangerous chemicals in this material that would it unsuitable for road fill and really shows that this is an excuse to get rid of unwanted material?  By the way, for the contaminant issue as a component of the “legitimacy” criteria you would not necessarily need to discuss the ultimate risk – only that it is a waste rather than a product.  There may be no bright line standards – but substantial level of contaminants that make this unsuitable for road fill at least gets you to the solid waste determination.  The substantial risk determination comes later.   [5:  Theoretically, if we could show that the AGREMAX provided by AES to the other entity was a waste from the moment AES surrendered possession of it – i.e., that the sale or transfer of the AGREMAX to the other entity for a supposed use was a sham and AES knew that – then AES could be an appropriate target for the administrative order. However, this is a more difficult showing and would require a good deal more information than we currently have. One of the obstacles to this line of argument is that in 2005-06, in connection with the Coal Combustion Products Partnership program, EPA actively promoted the use, in Puerto Rico, of coal combustion products for such purposes as road construction. See Section III.A. below. ] 










B.  Imminent and Substantial Endangerment	Comment by Alan Carpien: Isn’t the way the material is produced relevant to this finding?  Do they remove contaminants, or vitrify the material?  



With respect to the AGREMAX land-placement locations in Puerto Rico that would be the subject of a UAO by EPA, as noted above we would also need evidence that proves that the AGREMAX in those locations may present an imminent and substantial endangerment to health or the environment.  42 U.S.C. §6973(a). The First Circuit Court of Appeals (which encompasses Puerto Rico), interpreting the “imminent and substantial endangerment” language in RCRA’s citizen suits provision stated that “the combination of the word “may” with the word “endanger,” both of which are probabilistic, leads us to conclude that a reasonable prospect of future harm is adequate to engage the gears of RCRA §7002(a)(1)(B) so long as the threat is near-term and involves potentially serious harm.” Maine People’s Alliance v. Mallinckrodt, 471 F.3d 277, 296 (1st Cir. 2006). The court stated that the word “substantial” connoted no more than “reasonable cause for concern that someone or something may be exposed” to harm, adding that the only “explicit limitation on the availability of relief was when ‘the risk of harm is remote in time, completely speculative in nature, or de minimis in degree.’” Id. (quoting United States v.  Reilly Tar & Chem. Corp., 546 F.Supp 1100, 1109 (D. Minn. 1982). 



In Sanchez v. Esso Standard Oil de Puerto Rico, Inc., CIV 08-2151, 2010 WL 3809990 (D.P.R. Sept. 29, 2010) – another case arising under RCRA §7002 -- the federal district court in Puerto Rico quoted from Mallinckrodt, stating, “As the First Circuit has made abundantly clear, the ‘mere presence’ of contamination alone cannot support a claim of imminent and substantial endangerment.” Sanchez at 6. The district court added that an “imminent and substantial endangerment does not exist ‘if the risk of harm is remote in time, speculative in nature, and de minimis in degree.’ Smith v. Potter, 187 F.Supp.2d 93, 98 (S.D.N.Y. 2001)(quoting Wilson v. Amoco Corp., 989 F.Supp. 1159, 1172 (D. Wyo. 1998).” Id. The court rejected testimony from a plaintiff’s witness that “any levels exceeding a Maximum Contaminant Level…or soil screening level constitute such a threat.” Id. It added that, as noted by other courts, “the exceedance of a regulatory standard cannot in and of itself prove imminent and substantial harm. See Orange Env’t., Inc. v. Cnty. Of Orange, 860 F.Supp. 1003, 1028-29 (S.D.N.Y. 1994).” Sanchez at 9. 



The court in Sanchez further stated that “without a current or likely future pathway of exposure to humans, contamination cannot be said to be causing an imminent and substantial endangerment to their health. See Interfaith Comm. Org. v. Honeywell Int’l, Inc., 399 F.3d 248, 260 n. 5 (3d Cir. 2005)(noting that the existence of a pathway for current or future exposure is an implicit requirement in a finding of imminent and substantial endangerment.)” Id.  In the Sanchez case, a witness for the defendant had testified that no such pathway existed, as no potentially actionable soil contamination could be found at the ground surface, and as the groundwater with identified contamination was not used for drinking purposes. For all these reasons, the district court found that the site did not present an imminent and substantial endangerment under RCRA.[footnoteRef:6]  [6:  Another federal district court decision in Puerto Rico in a RCRA citizen’s suit is Estate of Serracante v. Esso Standard Oil (Puerto Rico), 770 F. Supp. 2d 459 (D.P.R. 2011). The court in that case adopted the report and recommendation of the magistrate judge, which quoted from Mallinckrodt and found that the plaintiff had alleged a sufficient claim under RCRA §7002 to survive a motion to dismiss.  
] 




With this brief case law background, our evidence and evidentiary gaps regarding the imminent and substantial endangerment prong of §7003 are discussed below.



1. Need to Improve Our Evidence of Risk to Human or Ecological Receptors 	 



In 2011 and 2012, EPA visited the AES power plant property and a number of the other Puerto Rico locations where AGREMAX had allegedly been placed on the ground, including several where AGREMAX was used (or allegedly used) in the building of a road. EPA made visual observations, took photos, and took representative samples of the AGREMAX material stockpiled at the power plant property so that the material could be analyzed using the Leaching Environmental Assessment Framework (LEAF) tests. However, EPA has not, to date, taken any soil, groundwater or other samples to ascertain whether constituents of AGREMAX have actually leached into the environment at specific locations in Puerto Rico at levels that may present an imminent and substantial endangerment to human health or the environment.



One of the locations where a very large amount of AGREMAX was apparently placed on the ground is the so-called “north well field” property, which is owned by AES and located approximately ___ miles north of the power plant. AES claims that it placed the AGREMAX on this property for purposes of building a road and better accessing the well field. The property is adjacent to wetlands that border a water of the United States.  Endangered species inhabit these wetlands and river. In addition, there are a number of wells adjacent to the land placement of the AGREMAX on the property that could be used as a source of drinking water.   	Comment by dw: Which one?	Comment by dw: What species?  How do we know?	Comment by dw:  Is it correct that these wells could be used as a source of DW?  What do we actually know about these wells? Who owns them? Who uses them?  For what uses? Are they not being used currently?  How far from the north well field property is the nearest well that is actually used for drinking?  If we do not know, we should say that here.  Also, do we know how many residences are located within X distance of the north well field property and where those residents get their drinking water?  Are they on the PRASA public water supply so there is no need for them to use private wells? 

What about any other properties on the island where significant amounts of Agremax have been placed on the ground? -- do we have any information as to whether any drinking water wells, wetlands, endangered species, etc., are located in the vicinity of those locations?  See the maps attached as Appendix B to Public Justice’s 9/26/12 letter to AES, which purport to show AES placement locations and nearby wells.



EPA collected samples of AGREMAX from the AES power plant property and analyzed the samples using the LEAF tests so as to determine whether metals or other constituents could leach from the material. In summary, the results showed that boron, arsenic, lithium, chromium, thallium, selenium, and molybdenum can leach from AGREMAX.[footnoteRef:7] During the laboratory tests, the metal that leached at the highest level relative to the corresponding _______[RSL?] was_______[arsenic?]. 	Comment by Alan Carpien: So all these constituents are in the Agremax?  	Comment by dw: Language to be inserted here that explains what the comparative value was that ORD used – if it was a regional screening level, pls. give us some language that explains what RSLs are, who developed these RSLs (Region 9?), and how such RSLs are used by EPA. [7:  The December 2012 report prepared for ORD, which sets forth the LEAF test results concerning AGREMAX, can be obtained at http://nepis.epa.gov/Adobe/PDF/P100G02B.pdf.] 




However, the LEAF tests are only an initial piece of information and are intended to be combined with subsequent analysis. The December 2012 LEAF report states:



The leaching test concentrations provided in this report do not consider dilution and attenuation factors that may be associated with different disposal or use scenarios. However, the LEAF method data can appropriately be used as a source term release estimate for groundwater fate and transport modeling that reflects the range of environmental conditions that AGREMAX is anticipated to encounter in the environment over time.  



(December 2012 LEAF test report at page 13.) EPA has not done such fate and transport modeling to date, nor have we taken groundwater or other samples in the field that show the presence of arsenic or other constituents from AGREMAX at levels of concern. Thus, while the LEAF test results show that constituents such as arsenic can leach out of AGREMAX under certain conditions, EPA does not currently have sufficient evidence to show that there is “a reasonable prospect that a serious near-term threat to human health or the environment exists” at any of the locations where AGREMAX has been placed.  See Me. People’s Alliance v. Mallinckrodt, 471 F.3d at 279.[footnoteRef:8]   [8:  EPA also has photographs of children playing in or adjacent to areas where AGREMAX appears to be present on the ground.←[Is this correct? I gather Ruth Santiago has given us such pictures? Assuming we have those pics., how do we know the material shown was AGREMAX? And do we know where and about when the photos were taken?] While this shows a possible exposure pathway, we still would need data and a human health risk analysis showing that such exposure poses an imminent and substantial endangerment to human health.
] 




In the Preamble to its 2010 CCR regulatory proposal, EPA discussed numerous “damage cases” (i.e., incidents in the U.S. involving CCR contaminating groundwater, surface water or other media), a number of which occurred in the context of unlined landfills or unlined surface impoundments. See 75 Fed. Reg. at 35230-35239. While this information is noteworthy, it does not suffice, together with the LEAF test results of AGREMAX, to meet the standard set by the Mallinckrodt case and the other case law discussed earlier in this section. Site-specific sampling data is needed to bolster our administrative record here.[footnoteRef:9]	Comment by Alan Carpien: You should have more than a proposal.   [9:  AES’s lawyers also cite to Price v. U.S. Navy, 39 F.3d 1011, 1021 (9th Cir. 1994) (affirming dismissal of imminent and substantial endangerment claim where plaintiff did not offer site-specific testing data); Kaladish v. Uniroyal Holding, Inc., 2005 U.S. Dist. LEXIS 17272, at *18-20 (D. Conn. 2005) (entering summary judgment against plaintiffs on their imminent and substantial endangerment claim when they did not offer soil or groundwater sampling data); Fishel v. Westinghouse Elec. Corp., 640 F. Supp. 442, 446 (M.D. Pa. 1986) (declining to find imminent and substantial endangerment when plaintiffs’ evidence was outdated).
  ] 




Thus, it is recommended that EPA program staff or an EPA contractor[footnoteRef:10] conduct sampling of the following so as to obtain better information as to whether there is “a reasonable prospect that a serious near-term threat to human health or the environment exists” (Mallinckrodt, supra)[footnoteRef:11]:  [10:  An alternative option would be for AES to conduct the sampling under an EPA administrative order on consent. See Section IV.A.2. below.
]  [11:  If one or more of the locations that our UAO would be concerned with is not one where AES has admitted that AGREMAX has been placed on the ground, we would also need to obtain information, through sampling or another method, showing that AGREMAX has indeed been placed there. 
] 




(1) any existing drinking water wells downgradient of where substantial amounts of AGREMAX have been placed, as well as groundwater upgradient of the AGREMAX locations; 



(2) leachate (if any can be found) in the immediate vicinity of where AGREMAX has been placed; 



(3) subsurface soil that is underneath where AGREMAX has been placed on the ground and that overlies groundwater at a location upgradient of a drinking water well; and 



(4) surface water (such as the Guaymani River),[footnoteRef:12] sediments or wetlands that may have been adversely impacted by constituents that leached from AGREMAX.  [12:  Public Justice has attached several photos to its 9/26/12 letter that it asserts show AGREMAX in rivers. 
] 




Such sampling should be conducted at and, where appropriate, adjacent to each of the properties that the Region 2 program staff believe may be appropriate subjects of a §7003 order – be it the north well field property and/or another property.  Upgradient groundwater should be sampled as well, so as to rule out the possibility that any elevated levels of substances that are constituents of AGREMAX are coming from an upgradient (non-AGREMAX) source or are naturally occurring.  It may also be prudent to take samples of the AGREMAX itself that is in place at some of the various locations, so that the LEAF tests can be conducted on the material to determine whether it exhibits the same leaching properties as the AGREMAX that EPA sampled at the power plant facility, and also to help us determine whether dermal contact with or inhalation or ingestion of the AGREMAX by children or adults – to the extent  such direct contact could plausibly occur[footnoteRef:13] -- would pose an unacceptable health threat.  [13:  See fn. 45 and accompanying text of Sidley Austin’s Feb. 5, 2013 memo.
] 




Once the sampling results are obtained, it is recommended that the data -- along with factual information about the extent to which humans, animals or plant life are or could be exposed to the contaminants (for example: (i) whether the AGREMAX has been covered over with soil, asphalt, or some other material; (ii) information about proximity of residences; 

(iii) whether the groundwater wells are used for drinking; (iv) proximity of wildlife, including any endangered species[footnoteRef:14]; and (v) any subsistence fishing in nearby water bodies) – be provided to an EPA Region 2 risk assessor so that he/she can inform us of the level of risk presented and help us determine whether we can satisfy the imminent and substantial endangerment prong of §7003. By consulting with a risk assessor, we will be able to go beyond the sort of cursory comparison that the courts have found to be inadequate for purposes of the imminent and substantial endangerment issue.  See Sanchez, supra.[footnoteRef:15]  The risk assessor’s analysis and conclusions will need to be documented in writing for inclusion in our administrative record.  [14:  One of the pictures attached to Public Justice’s 9/26/12 letter to AES shows a horse grazing immediately next to a material that Public Justice asserts is AGREMAX. The question is whether that exposure poses an unacceptable risk to such animal life.
]  [15:  See also Cordiano v. Metacon Gun Club, 575 F.3d 199, 212 (2nd Cir. 2009) (soil, wetland sediment and wetland surface water samples showing levels of lead that exceeded various state regulatory standards were insufficient evidence for a reasonable jury to find an imminent and substantial endangerment to the environment. “Without any evidence linking the cited standards to potential imminent and substantial risks to human health or wildlife, reliance on the standards alone presents merely a speculative prospect of future harm, the seriousness of which is equally”); Board of County Com'rs of County of La Plata, Colorado v. Brown Group Retail, Inc., 768 F. Supp. 2d 1092, 1105 (D. Colo. 2011) (“Regulatory screening levels, action levels, and standards do not identify real or actual risks to human health… Exceedance of regulatory screening levels, action levels, or standards therefore does not demonstrate a real or actual risk to human health”); Tilot Oil, LLC v. BP Products North America Inc., 2012 WL 124395 at 7 (E.D. Wis. 2012) (“The EPA screening level sheds little insight on whether a possible imminent and substantial endangerment exists because screening levels are developed solely for the purpose of setting a level at which further investigation is required; they are not a determination of actual danger”); Lewis v. FMC Corp. 786 F.Supp 2d. 690, 710 (W.D.N.Y. 2011).   
] 




Depending on the results of the sampling effort, an EPA risk assessor might also recommend that groundwater fate and transport modeling, as referred to in the ORD LEAF test report on AGREMAX, be conducted to help determine the likelihood of constituents such as arsenic, boron, cadmium, and selenium reaching drinking water wells at levels that would be of concern.   



Assuming that the results of our sampling and risk analysis (and modeling, if done) support the conclusion that the AGREMAX may present an imminent and substantial endangerment, those results and analyses should be provided to AES in advance of our issuance of a UAO, so as to reduce the likelihood that AES will flout the order and sue EPA to seek judicial review of it. The information would need to rebut AES’s own testing data which the company says show that no contaminants are present at a level of concern.[footnoteRef:16]  [16:  See the February 5, 2013 “Statement of AES Puerto Rico, L.P. for the RCRA §7003 Administrative Record…” at page 18 and the test results that AES’s lawyers attached. 
] 




2. Other LEAF Test Issues



EPA HQ developed the LEAF tests to provide a more accurate assessment than previously adopted test procedures (the TCLP and SPLP tests) of the potential for metals to leach from coal combustion residuals. LEAF tests are not intended to show whether a material is a hazardous waste as the TCLP test does, but rather, are designed to demonstrate the leaching behavior of a material in various field scenarios.  



Through its lawyers, AES submitted in January 2013 an extensive critique of a November 2012 draft version of EPA’s LEAF test report concerning AGREMAX.[footnoteRef:17]  We have not yet responded to that letter. In its letter, AES asserts, among other things, that there are serious flaws in the LEAF report’s technical analysis; that the report misuses the LEAF test results by comparing the maximum concentrations detected in the laboratory to environmental reference concentrations without determining whether the data are representative of actual leachate in the field; that EPA selected improper reference criteria; that the report mischaracterizes and exaggerates the potential risks to human health posed by AGREMAX by, for example, failing to account for adsorption, attenuation and dilution that would occur in the field before any exposure; and that the LEAF tests should not be used for the first time in an enforcement context without EPA first publishing guidance on how to interpret LEAF data.  [17:  ORD finalized the LEAF report in December 2012 and posted it on EPA’s web site. AES has complained that it was inappropriate for EPA to post the report on the web site without first responding to AES’s critiques and correcting the supposed errors in the report.
] 




	OSWER-ORCR has written a draft memo in response to AES’s critique of the LEAF test report. The Office of Regional Counsel believes that the memo needs revision before it could be provided to AES,[footnoteRef:18] but more importantly, we recommend that before any such response is finalized and sent to AES, the Region 2 program office make a decision regarding the performance of in-field sampling, as discussed above. Actual data from the field, combined with a risk analysis, showing that constituents have in fact leached out of AGREMAX and are contaminating groundwater or other environmental media and presenting an unacceptable risk to human health or the environment, would be far more persuasive to a court reviewing an EPA §7003 order than would the LEAF test results on their own. If we were to instead send a rebuttal to AES of its criticisms of the LEAF test report while remaining silent about taking any environmental samples in the field, we would lead AES to continue to assume that we may issue a §7003 order to the company largely on the basis of the LEAF test results, notwithstanding the case law indicating that site-specific data is needed. This might result in AES elevating the matter to HQ and/or seeking Congressional assistance.   [18:  For example, we should discuss further whether the draft memo’s discussion regarding MCLs not being protective may be problematic given EPA’s reliance on MCLs in many other instances, both in the programmatic and enforcement context.] 






II. Evidence We Would Need in Order to Issue a Unilateral Order to AES under CERCLA §106:



CERCLA §106 should be considered as a possible alternative to §7003 in this case for two primary reasons: (1) under §106 we would not have to be able to prove that the AGREMAX that has been placed on the ground was a solid waste; and (2) because of CERCLA’s bar on pre-enforcement review (see CERCLA §113(h)), AES would not be able to sue EPA to challenge a §106 order. 



CERCLA §106(a) provides:



In addition to any other action taken by a State or local government, when the President determines that there may be an imminent and substantial endangerment to the public health or welfare or the environment because of an actual or threatened release of a hazardous substance from a facility, he may require the Attorney General of the United States to secure such relief as may be necessary to abate such danger or threat, and the district court of the United States in the district in which the threat occurs shall have jurisdiction to grant such relief as the public interest and the equities of the case may require. The President may also, after notice to the affected State, take other action under this section including, but not limited to, issuing such orders as may be necessary to protect public health and welfare and the environment.



Thus, rather than our needing to have evidence here that the handling, disposal (etc.) of a solid waste may present an imminent and substantial endangerment, we would need evidence that that there may be an imminent and substantial endangerment because of an actual or threatened release of a hazardous substance from a facility. 



The term “facility” is extremely broadly defined under CERCLA, encompassing “any site or area where a hazardous substance has… come to be located” (CERCLA §101(9)).  Also, CERCLA §101(22) broadly defines the term “release” as “any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment…” Accordingly, provided that we obtain sampling data that shows the presence of CERCLA hazardous substances that are constituents of AGREMAX (such as arsenic and chromium) in the soil, groundwater or other environmental media in or close to the locations where AGREMAX has been placed on the ground, and provided that the levels that are detected exceed the range of normal background levels in Puerto Rico for those substances, the statutory prerequisite of there being an actual or threatened release of a hazardous substance from a facility should be satisfied.[footnoteRef:19]  [19:  Legally, it would be best if we can show that hazardous substances have leached out of the AGREMAX and contaminated the groundwater or nearby water bodies. If, after sampling is conducted, all that we can show is the presence of hazardous constituents from AGREMAX in the soil immediately adjacent to the AGREMAX, and no contamination is detected in the groundwater, there would be at least some risk that a court would be reluctant to find that a release of a hazardous substance had occurred, given AES’s argument that placement of the AGREMAX on the ground was a beneficial use consistent with Puerto Rico’s BUD and part of an approved construction project.    
] 




Nevertheless, to use §106 we would still need to satisfy two other elements:



	A.  Imminent and Substantial Endangerment 



	As under RCRA §7003, we would need to be able to show that there may be an imminent and substantial endangerment to human health or the environment. Courts have liberally interpreted this prong of §106. While we have not found a First Circuit case, or a decision in the U.S. District Court in Puerto Rico, explicitly interpreting “imminent and substantial endangerment” under §106, a typical district court decision on point, B.F. Goodrich Co. v. Murtha, 697 F. Supp. 89, 96 (D. Conn. 1988), aff'd 958 F.2d 1192 (2d Cir. 1992), held that “an endangerment is ‘imminent’ if conditions which give rise to it are present, even though the actual harm may not be realized for years.”[footnoteRef:20] This is perhaps a somewhat more liberal interpretation of “imminent” than the one adopted by the First Circuit in Mallinckrodt, 471 F.3d at 279 (“a reasonable prospect that a serious near-term threat to human health or the environment exists”), in the RCRA §7002 context.   [20:  The court in Murtha held that hazardous substances in soil, leachate, and groundwater posing a risk of migrating from a landfill to groundwater near residential wells presented an imminent and substantial endangerment.] 




	In any event, our recommendations in Section I.B.1. above (regarding gathering site-specific sampling data here and having that data reviewed by an EPA risk assessor so as to determine the extent of the threat posed to human health and the environment) apply irrespective of whether our UAO would be issued under §7003 or §106. 



	B. Liable Party



	In order for us to be able to issue a §106 order to AES requiring it to take some abatement action with respect to AGREMAX, we would also have to be able to show that AES falls within one of the categories of liable parties described in CERCLA §107(a). The relevant possibilities in this instance are §107(a)(1) (current owner or operator of a facility from which there is a release or threatened release of a hazardous substance), §107(a)(2) (owner or operator of such a facility at the time of disposal of a hazardous substance) and §107(a)(3) (party who arranged for disposal or treatment of a hazardous substance at a facility owned or operated by someone else). 



	With respect to AES’s own plant site and the north well field property, which AES owns, it should not be difficult for us to show that the company falls within §107(a)(1) -- assuming, again, that we obtain sampling data showing the presence of hazardous substances from AGREMAX in the soil, groundwater or other environmental media on those properties, and further, assuming that the concentrations that are found of those substances exceed the range of normal background levels. 	Comment by dw: Do we know whether any of the other AGREMAX land-placement locations that are of concern to DECA or the RA are owned by AES? If so, which properties are they?



We would have greater litigation risk in pursuing AES under §107(a)(2) because doing so would require that we be able to show that “disposal” of a hazardous substance occurred on the AES property. CERCLA §101(29) adopts the RCRA definition of “disposal,” which provides: “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 

42 U.S.C. §6903(3). Thus, through the definition of “disposal,” CERCLA §107(a)(2) brings in the concept of “solid waste.” See Section I.A. of this memo regarding the additional information we need in order to defeat AES’s argument that none of their AGREMAX is solid waste.



	In order to pursue AES under CERCLA with respect to properties that they do not and have not owned or operated (assuming EPA would like to include such a property in a UAO under CERCLA), we would need to rely on §107(a)(3). In light of the Supreme Court’s decision in Burlington Northern & Santa Fe Ry. Co. v. U.S., 129 S. Ct. 1870 (2009), this would mean having to show that AES had an intent to dispose of its AGREMAX.  This is a similar issue to the one noted in footnote 5 above. AES vociferously maintains that it has never intended to dispose of AGREMAX. To determine whether we can rebut this and show that the AGREMAX in place on one of the non-AES properties is material that AES intended to dispose of, we would need to obtain a good deal more information, such as information showing that the supposed beneficial use for which the AGREMAX was transferred to the third party who placed the AGREMAX on that property was a sham.  





III. Issues Regarding the Nature of the Injunctive Relief that Could be Required



Putting aside the issues discussed in Sections I and II, a separate key issue is what is the nature of the injunctive relief that our UAO would require? Would it deal with the cleanup or containment of AGREMAX that has already been placed on one of the properties, and any hazardous substances that have leached out of that AGREMAX?  Or would it be focused on AES’s management of AGREMAX (or unprocessed coal ash) that it generates in the future? These two possibilities are discussed in turn below.



A. Injunctive Relief to Abate Threat Posed by AGREMAX That Has Already Been Placed on the Ground  



To the extent AGREMAX is in place as a base layer for a road or as structural fill in another constructed project, we would face litigation risks in ordering AES to remove it, particularly if AES or another entity received a permit for that construction and if the construction that was performed was consistent with the specifications that were incorporated in the permit. While a local or Commonwealth construction permit does not bar an EPA enforcement action under RCRA or CERCLA, it would make it particularly important that we be able to show that the AGREMAX used in the construction of the road is truly posing an unacceptable health or environmental threat and that the only feasible way to abate that threat is through removal of the AGREMAX. If we were to obtain site-specific sampling data showing that the material is posing an unacceptable risk but the risk could be sufficiently abated simply by putting a cover on the AGREMAX (e.g., paving the area with asphalt if it is not currently paved) or by taking some other containment or lesser measure, then an EPA order requiring removal of the material could very well be found to be arbitrary and capricious by a court. 



In addition, AES’s lawyers have pointed out that in 2005, in connection with EPA’s Coal Combustion Products Partnership (“C2P2”), EPA actively promoted the use in Puerto Rico of coal combustion products in road construction and as structural fill.[footnoteRef:21] EPA’s C2P2 Coordinator joined EPA Region 2 staff and a representative of the American Coal Ash Association in making a presentation on July 12, 2005 in Puerto Rico, in which they encouraged such uses. Thus, a UAO to AES that requires the company to deconstruct a road built with AGREMAX and remove the AGREMAX could be seen by a court as an arbitrary and capricious directive seeking to have AES undo something that EPA specifically encouraged the company to do in the past. This problem could be alleviated if we could show that the supposed road is in fact a sham and neither needed nor being used as a road.   [21:  EPA’s web site now says, “EPA has suspended active participation in the Coal Combustion Products Partnership program while we are taking and assessing comment on the beneficial use of coal combustion residuals (CCR) through the CCR proposed rulemaking.  While the Agency continues to support safe and protective beneficial reuse of coal combustion residues, the C2P2 program webpages have been removed while the program is being re-evaluated.” http://www.epa.gov/epawaste/partnerships/c2p2/index.htm.] 




To the extent that there are locations where AGREMAX has simply been piled on the ground and is not being put to a bona fide beneficial use and we can show that the material may present an imminent and substantial endangerment in those locations, it would be easier for our order to require that an abatement action be taken. But again, depending on the sampling data and the specific circumstances, something simpler than outright removal of the material – for example, covering of the material, building a berm or a pad, etc. -- might be sufficiently protective.  Thus, we might need to simply require in the order that AES submit a plan for abating the threat, leaving the company with the flexibility to identify the most cost-effective option that would be protective. 



B. Directing AES to Dispose of its Future Coal Ash in a Monofill



One of the options we have discussed internally would involve ordering AES to construct a properly lined monofill – perhaps on AES’s own plant property -- and dispose of its future coal ash there. For us to issue such an order would be legally problematic, however, for several reasons:



1. Any order we issue to AES under §106 or §7003 needs to be closely tied to our evidence of an imminent and substantial endangerment. To the extent that we develop sufficient evidence of that sort with regard to one or more properties in Puerto Rico, the injunctive relief that we require in a UAO under §106 or §7003 would need to be relief that would abate that threat. An order to AES that instead directs the company to dispose of its future coal ash in a monofill would not abate an imminent and substantial endangerment posed at one of the current AGREMAX land-placement locations. To reduce the chance that a court would find such an order to be arbitrary and capricious, we would need to have an administrative record that shows that AES’s AGREMAX is an intrinsically hazardous material that cannot safely be put to a beneficial use and can only be disposed of.  We do not have such evidence. Moreover, taking such a position would be inconsistent with: (a) EQB’s 1996 and 2000 BUDs concerning AES’s manufactured aggregate; (b) the Clean Air Act PSD permit that EPA Region 2 issued to AES, which acknowledges that AES’s coal ash or manufactured aggregate may be hauled offsite “for on island beneficial uses”; (c) the Clean Air Act Title V permit issued to AES by the Commonwealth of Puerto Rico, which contemplated an “aggregate manufacturing process” and provided that under one operating scenario, “trucks may be used to haul… manufactured aggregate offsite for on island beneficial uses”; and (d) EPA’s 2010 CCR regulatory proposal. With respect to item (d), EPA’s position nationally, at present, continues to be that at least some beneficial uses of CCR’s are acceptable.  In the Preamble to the 2010 CCR regulatory proposal, EPA said:



EPA continues to believe the Bevill exclusion should remain in place for CCRs going to certain beneficial uses, because of the important benefits to the environment and the economy from these uses, and because the management scenarios for these products are very different from the risk case being considered for CCR disposal in surface impoundments and landfills…

While the Agency recognizes the need for regulations for the management of CCRs in landfills and surface impoundments, we strongly support the beneficial use of CCRs in an environmentally sound manner because of the significant environmental benefits that accrue both locally and globally….[75 Fed. Reg. at 35148 and 35154]



Among the beneficial uses that EPA specifically did not rule out in the 2010 CCR proposal was road construction. The agency indicated that in its view, with appropriate care and under the right circumstances, CCR’s could be beneficially used in road construction. See 75 Fed. Reg. at 35162 (citing the State of Wisconsin’s beneficial use program as an example).



 	2.  The 1994 Power Purchase and Operating Agreement between AES and the Puerto Rico Electric Power Authority specifically provides that combustion byproducts produced by the AES power plant can be used for “beneficial commercial uses” but will not be disposed of on the land anywhere in Puerto Rico. This agreement would need to be changed before AES could dispose of its coal ash in a monofill (or anywhere else) on-island.[footnoteRef:22]  [22:  AES’s lawyers also assert that the Puerto Rico Planning Board approved the siting of the AES power plant subject to the requirement that coal ash produced at the plant would be put to beneficial uses and that “If no product is developed for the ash, it will be disposed of outside of Puerto Rico.”  The Planning Board resolution to which they refer is a 64-page Spanish language document that we have not yet been able to translate.
] 




3. In addition, a number of municipalities in Puerto Rico, including Guayama (the municipality in which both the AES power plant and the north well field property are located) have recently passed ordinances specifically prohibiting the disposal of CCRs (or even, in some cases, the use of CCR’s in any fashion) within their borders. Thus, unless such an ordinance is rescinded or somehow nullified by the Commonwealth government, AES would not be permitted to dispose of CCR’s on its property in Guayama or in one of those other municipalities.	Comment by dw: Is it correct that the north well field property is located within Guayama?



4. A coal ash monofill would need to be permitted by the Puerto Rico Environmental Quality Board and perhaps additional P.R. agencies – something that has not yet occurred. There might be public opposition to the siting and permitting of a major coal ash landfill.



C. Directing AES to Apply Engineering or Environmental Controls with respect to Future Uses of AGREMAX



	Another possible option would be for the injunctive relief in our administrative order to 

not forbid beneficial uses of AGREMAX but impose restrictions on the manner in which AGREMAX is used in the future by AES and its customers. In a July 16, 2012 letter to the head of EQB, providing comments on EQB’s draft Guidelines for Use of Carbon Combustion Residues,[footnoteRef:23] EPA recommended that a number of elements be added to the Commonwealth’s guidelines, including: (1) that the LEAF test (not TCLP or SPLP) be used to assess the leaching potential of hazardous constituents from coal ash residue; (2) that water quality monitoring be required where quantities of coal ash are placed on land; (3) that the guidelines specify a limit on the amount of coal ash that can be used for structural fill, and that the limits be the minimum thickness appropriate for the given engineering application, in conformance with standards published by ASTM and others; (4) that the guidelines specify the thickness of the cover material to be placed on top of coal ash; (5) that placement of coal ash on land in residential areas be prohibited; (6) that EQB consider establishing public notice requirements with regard to coal ash reuse projects; (7) prohibition of the placement of unencapsulated CCR on the land in such a way that there is no apparent beneficial engineering application; (8) prohibition of the use of CCR as an agricultural soil amendment; and (9) that CCR that is being stored for future use should be stored in a lined cell with leachate collection and groundwater monitoring.  [23:  EQB has not yet finalized these guidelines.] 




	An order requiring that such restrictions be followed would be somewhat easier for us to defend than an order requiring AES to put all of its coal ash in a monofill, because the former type of order would still allow AES to put its AGREMAX to beneficial use.  Still, as noted in section III.B.1. above, we would need to be able to show through our administrative record that each of the restrictions we are imposing is needed to abate the imminent and substantial endangerment that we have identified.  This would require that we obtain additional information and do a careful fact-specific analysis. We would also need to consult closely with HQ about the restrictions we are considering imposing, to make sure that we would not be acting in a manner contrary to current agency policy or positions with respect to beneficial uses of CCRs and would not be interfering with the rights of states to set their own rules and policies about the manner and extent to which beneficial uses of CCRs should be permitted. In response to our July 16, 2012 letter, AES wrote to EQB on August 24, 2012, asserting that the recommendations in EPA’s letter were inconsistent with EPA’s 2010 CCR regulatory proposal and would go beyond what is required by federal regulations or by any individual state. We would need to examine these issues further. 



	

IV.  Potential Next Steps



A. Negotiations with AES 



On February 5, 2013, AES’s lawyers sent EPA a letter in which they disputed that there is any legal or factual basis for EPA to require AES to take any measures beyond its current practices, but nevertheless made a two-part proposal: 



1. Daily Cover.  They said that AES is willing to make AGREMAX available to permitted, lined Subtitle D landfills in Puerto Rico for use as an alternative daily cover. They said that AES has reached out to two landfill owners or operators on the island who have expressed interest in using AGREMAX for daily cover. In order for this to occur, permission would likely need to be obtained from EQB.  EQB might require that a pilot program be conducted first before full-scale implementation is approved.  EQB previously approved an application by BFI in 2005 to undertake a pilot program to evaluate the use of AGREMAX as daily cover at a landfill in Salinas, PR, but that pilot program was never conducted. 



Region 2 program staff have spoken with staff in the Office of Resource Conservation and Recovery in OSWER about the idea of AGREMAX being used as daily cover at a properly permitted landfill with all appropriate controls (liner, leachate collection, dust control, etc.) and the HQ staff advised that this would likely be a good solution. Some states already allow the use of coal ash as daily cover at MSW landfills.



2. Sampling Investigation.  AES offered to implement two “assessment plans”:  one at the AES power plant property and the other at the north well field property. In AES’s words, the goal of these plans would be to assess whether constituents originating from AGREMAX are found in the ground water at either of the properties. AES provided a proposed scope of work for these studies. 



Apart from an informational phone call on 2/14/13, we have yet to respond to AES’s proposal. We need to respond soon. With respect to the daily cover idea, if we decide to pursue AES’s proposal, it may be prudent for us to first touch base with EQB to find out whether EQB has any concerns. With respect to AES’s proposed sampling studies, the company may very well be negotiable regarding the specifics of the studies that they would do; it would be perfectly legitimate for us to make a counter-proposal to AES that would involve them conducting a more expansive set of studies, if we believe that is appropriate.    

 

B. Consultation With or Concurrence by HQ



Pursuant to current Agency delegations and HQ policies regarding the handling of nationally significant issues, it is necessary that we consult with OECA about a unilateral order to AES in this matter, and further, it may be necessary that we obtain either the prior written approval of or concurrence on the order by the Assistant Administrator of OECA or another OECA official. We are initiating such a consultation and will discuss with OECA whether formal concurrence or prior written approval is required. Whether written approval or concurrence is required may depend in part on specifically what sort of injunctive relief our order would require. 



C. Beef Up Administrative Record



As noted earlier in this memo, before we would be able to issue a UAO to AES, it is critically important that we significantly beef up our administrative record to ensure that it demonstrates that the statutory prerequisites for the issuance of a RCRA §7003 order (or a CERCLA §106 order, should we decide to use that authority) have been met, including that the AGREMAX deposited in the given locations is a solid waste (or, in the case of CERCLA §106, that there has been a release or threatened release of a hazardous substance) and that an imminent and substantial endangerment to public health or the environment may be present. The specific information that we need is summarized in Sections I and II of this memo. In addition, our administrative record must demonstrate the appropriateness of the specific injunctive relief that our order will require, as discussed in Section III above. 



AES has sent EPA several lengthy letters and a memo making numerous detailed arguments to the effect that we have no basis for issuing a RCRA §7003 order (CERCLA has not been mentioned in our discussions with AES to date) and that AGREMAX poses no threat. We must include those submissions in the administrative record.  Before we issue a unilateral order to AES, we need to effectively respond to their arguments, in writing, and provide them with data, risk analyses and any other factual information that demonstrates the reasonableness of our position. If EPA’s attempts to address the issues that have been raised by AES are inadequate, a court may conclude that our order is not supported by the administrative record and may invalidate our order or remand it to EPA for further consideration. 	Comment by Alan Carpien: It might be helpful to have the letters from the company.  



It is particularly important that we have a strong administrative record here in light of the Supreme Court’s decision in Sackett v. EPA, 132 S.Ct. 1367 (2012), which held that a UAO issued under Section 309(a) of the Clean Water Act was final agency action subject to pre-enforcement judicial review under the Administrative Procedures Act. While it is not yet clear to what extent the Sackett doctrine will apply in the RCRA §7003 context, there is certainly risk, at present, that a lawsuit by AES against EPA, challenging a §7003 order, would be allowed to go forward. If we instead issue a UAO under CERCLA §106, AES should not be able to obtain pre-enforcement judicial review, given CERCLA Section 113(h). Nevertheless, even in the CERCLA context, it would be prudent for us to prepare a strong administrative record supporting our order.



Finally, sending AES substantive responses to its arguments, and data and other factual information supporting our position, is important not only for purposes of the administrative record and to increase the chance that a court would defer to our technical judgments, but also because doing so would decrease the chance that AES would flout our administrative record and seek judicial review of it in court.  



D. Information request letter under CERCLA §104(e)



To help fill the informational gaps that we have in this case, it would be useful to send AES a formal request for information. Examples of questions or specific requests that would be useful to pose to AES are: 



· Identify all land placements that have occurred of AGREMAX in Puerto Rico and all “uses” to which AGREMAX has been put and the locations of same;

· Where AGREMAX has been used as fill, as road sub-base, etc., in what thickness and in what areal dimensions was it placed? 

· Were any standards, guidelines or specifications followed with regard to the placement of the AGREMAX? If so, what were they?  

· Provide copies of any approvals granted by Commonwealth or local government bodies for each usage of AGREMAX.[footnoteRef:24] [24:  On behalf of AES, Sidley Austin asserted in its 11/30/12 letter that construction projects at which AGREMAX is used receive regulatory reviews and approvals.] 


· Provide all documentation of AES’s sales, donations or other transfers of AGREMAX, including any contracts with buyers. Did AES ever give it away for free or pay someone to accept it? 

· Provide any and all sampling data AES may have collected from groundwater, surface water, soil or wetlands, and information about hydrogeology, etc.



Because EPA’s information request authority under Section 3007(a) of RCRA is limited to information relating to hazardous wastes, and because we do not have any information indicating that AGREMAX is a hazardous waste, it is recommended that if we do send an information request letter to AES, it be based on Section 104(e) of CERCLA. 



E.  Information Generated by or Submitted to the Commonwealth Government



It is also recommended that we seek whatever information EQB has that may be useful. EQB may have conducted inspections recently of the AES power plant facility, the north well field property, or other locations where AGREMAX has been placed. We should find out the results of EQB’s inspections and also ascertain whether it or another P.R. agency (e.g., P.R. DNER) collected any sampling data.



In addition, to the extent any pertinent information that we do not already have has been  presented to the Puerto Rico Senate in connection with its ongoing consideration of several bills that would restrict the use of CCR’s, we should obtain and review that information. 

Q
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The basic formulation of what constitutes a solid waste under RCRA is provided in American Mining Congress v. EPA, 824 F.2d 1177 (D.C. Cir. 1987) ((AMC I(), where the court noted that the ordinary plain-English meaning of the term discarded means (disposed of,( (thrown away,( or (abandoned.(  The court rejected the more expansive meaning, advocated by EPA at the time, that discard under RCRA would encompass any materials (no longer useful in their original capacity( even if they were not destined for disposal.  824 F.2d at 1185-87.  If these materials do not become part of the waste disposal problem (i.e., they are not discarded), they are not solid wastes.  Id.  Because certain materials destined for recycling are saved and reused by the producer, rather than thrown away or abandoned, the court set aside an EPA rule regulating secondary "materials reused within an ongoing industrial process."  824 F.2d at 1182.  This formulation was reiterated and confirmed in Association of Battery Recyclers v. EPA, 208 F.3d 1047, 1052 (D.C. Cir. 2000) ((ABR(), as well as in American Petroleum Institute v. EPA, 216 F.3d 50, 55 (D.C. Cir. 2000) ((API II().  More of these cases later.  


The plain-English meaning of the term, (discard,( thus provides the operable jurisdictional standard for determining whether a material is a solid waste and the D.C. Circuit, which is the primary court that deals with these issues, has been very clear that EPA needs to show whether materials are discarded or not to consider them solid wastes.  


Subsequent to AMC I, the Court of Appeals had the opportunity to clarify the meaning of discard.  In American Petroleum Institute v. EPA, 906 F.2d 729 (D.C. Cir. 1990) ("API I") plaintiffs challenged EPA's decision not to regulate zinc‑bearing slag generated from air pollution control equipment in steel industry electric furnaces that was subsequently transported to a metals reclamation facility.  EPA reasoned that the waste (ceases to be a (solid waste( when it arrives at a metals reclamation facility because at that point it is no longer (discarded material.((  906 F.2d at 740.  The Agency concluded, based almost entirely on the Court(s decision in AMC I, that RCRA leaves it no choice but to disclaim regulatory authority over the recycled slag, even though the material was clearly discarded when it came out of the electric furnace.  Id.  The court, however, found that (Congress has not spoken precisely on the question of EPA's authority to regulate the slag.(  906 F.2d at 741.  Because EPA improperly decided it had no discretion to cover the recycled slag, the court remanded the rule to the Agency.  Id.  


The court rejected EPA(s position that it was precluded from regulating the slag as a solid waste when it arrived at the metals reclamation facility.  906 F.2d at 741.  In fact, the court opined that it is at least an equally plausible interpretation of the statute that the slag remains discarded throughout the process.  906 F.2d at 740.  The court distinguished AMC I because, unlike the materials in that case which were part of an ongoing industrial process, the materials in API I were part of a mandatory waste treatment plan for hazardous wastes prescribed by EPA.  906 F.2d at 741.  


However, the court also cautioned the Agency on the limits of its discretion by stating --


it appears unlikely that EPA can simply readopt the conclusion that its authority to regulate . . . [the slag] ends at the door of the reclamation facility.  To reach such a conclusion, EPA would have to reconcile this position with the RCRA's acknowledged objective to "establish[] a 'cradle-to-grave' regulatory structure" for the safe handling of hazardous wastes.  


Id.  This language applies by its terms only to solid wastes that are hazardous wastes.  The court does not opine on solid wastes that are not hazardous wastes and for which EPA has no (cradle to grave( obligation.  


Nevertheless, there are other court pronouncements that suggest certain limitations on EPA(s ability to define what is a solid waste.  For example, the API I opinion specifically rejected the argument made by intervenors in the lawsuit that EPA could not regulate the recycling of the slag because treatment at the smelter (results in the production of something of value, namely, reclaimed metals.(  906 F.2d at 741 n.16 (citing AMC I for the fact that discarded oil sold for value may be regulated as a waste).  The court, thus, rejects a reading of RCRA that says a material is not a waste simply because the material has value.  Wastes can have value.  See also United States v. ILCO Inc., 996 F.2d 1126, 1131 (11th Cir. 1993) discussed below.  


In American Mining Congress v. EPA, 907 F.2d 1179 (D.C. Cir. 1990) ("AMC II"), industry groups challenged EPA's authority to regulate three hazardous waste sludges from copper, lead and zinc production that the Agency had listed.  See 907 F.2d at 1183.  Petitioners argued that these materials are "beneficially reused in mineral processing operations."  907 F.2d at 1185.  They claimed that these wastewater sludges are stored in surface impoundments, (may at some time in the future be reclaimed( and, therefore, are not discarded.  906 F.2d at 1186.  The agency, however, concluded that, because these sludges are the product of wastewater and are  stored in impoundments that threaten harm, these materials are discarded.  906 F.2d at 1187.  


As in API I, the court determined that Congress had not spoken to the precise question at issue, so the Court had to decide whether the EPA(s interpretation of discard was reasonable and consistent with the statute.  907 F.2d at 1186-87.  The Court, accordingly, deferred to EPA(s expert judgment that secondary material that (may( in the future be reclaimed was discarded.  907 F.2d at 1186.  In fact, the court noted that (API explicitly rejected the very claim that petitioners assert in this case, . . . that under RCRA, potential reuse of a material prevents the agency from classifying it as (discarded.("  Id.  The Court could find nothing in the statute or legislative history to show that the meaning of the term discard was (any less ambiguous regarding sludges stored in surface impoundments than it was regarding the materials at issue( in API I, and rejected the applicability of AMC I because in that case the materials were (destined for beneficial reuse or recycling in a continuous process by the generating industry itself" and, thus, were not discarded.  Id.  


The point that a material does not cease to be a waste solely because it has value is supported by United States v. ILCO Inc., 996 F.2d 1126 (11th Cir. 1993).  In ILCO, an enforcement case against a lead smelter that recycled car and truck batteries to produce lead ingot product for sale, the issue was whether lead components of the batteries recycled by the smelter were solid wastes.  Clearly the lead ingots were products and not wastes, but the issue was whether the recycled components were solid wastes because they were discarded previously.  If the components were solid wastes, they would be subject to RCRA regulation as hazardous wastes (because of the lead constituent) and the waste materials from the smelter would be hazardous wastes.  The court found that the batteries and their components were solid wastes (and hazardous wastes) because they were discarded (within the everyday sense of the word( as noted in AMC I and their (character as recyclable material is irrelevant to that determination.(  996 F.2d at 1132.  


As in the case of API I and AMC II, the Court found that Congress had not spoken to the precise question at issue.  996 F.2d at 1130.  The Court found that EPA had reasonably construed recycled batteries to be solid waste because they had been previously discarded.  996 F.2d at 1131.  However, the fact that the materials are solid wastes by virtue of having been discarded (does not change just because a reclaimer has purchased or finds value in the components.(  Id.  Again, consistent with API I and AMC II the Court stated,


Were we to rule otherwise, waste such as these batteries would arguably be exempt from regulation under RCRA merely because they are potentially recyclable.  Previously discarded solid waste, although it may at some point be recycled, nonetheless remains solid waste.  


Id.  We do note, however, that the court recognized that the lead ingots, even though they were produced from wastes, were themselves products and not wastes.  


Owen Steel v. Browner, 37 F.3d 146 (4th Cir. 1994), was another case in which the court deferred to EPA(s determination that certain material is a solid waste under RCRA and, as in ILCO, found that subsequent recycling did not (divest EPA of jurisdiction.(  37 F.3d at 150 n.4  (noting that in ILCO (once the batteries were discarded, . . . subsequent treatment is irrelevant.().  At Owen Steel(s plant certain materials were used in the steel-making process but afterwards floated to the surface of the molten metal and were removed.  37 F.3d at 147.  This (slag( then underwent a six month (curing( process in which it was placed in holding bays, lay on bare soil for tempering and weathering, underwent changes where its bulk increased substantially, became stable and, as a result, became amenable for use as a construction aggregate.  Id.  The material was sold for use as a road base material and other commercial construction purposes.  The court found that, because the material was not (immediately( recycled, as the material of concern in AMC I, but sat for six months before it was sold to another party, EPA did not abuse its discretion in finding the material was discarded.  37 F.3d at 150.  The court did not deal with the issue of whether EPA may properly exercise its jurisdiction to decide that the slag was not discarded because of the type of activity taking place at the steel plant.  


The next significant RCRA definition of solid waste case was Association of Battery Recyclers v. EPA, 208 F.3d 1047 (D.C. Cir. 2000) ((ABR().  This case was a review of an EPA rule covering residual or secondary materials generated in mining and mineral processing operations.  Under EPA(s rule, if materials were properly stored under conditions imposed by EPA, they could be recycled without being considered solid wastes (and also hazardous wastes).  203 F.3d at 1051.  Industry petitioners claimed EPA exceeded its statutory authority because the rule said that secondary material held for recycling in production is a waste.  Id.  The court held that EPA(s rule violated the principles expressed in AMC I because the manner of storage imposed by the rule resulted in regulating materials that were reclaimed within a continuous industrial process.  203 F.3d at 1053-4.  


The value of ABR for our purposes is that it reviewed the previous definition of solid waste cases.  203 F.3d at 1054-6.  The court clarified the point that AMC I recognizes EPA authority over (discarded( materials, such as discarded used oil, but emphasized that EPA goes beyond its authority when it covers material that is (undiscarded,( such as oil not discarded at petroleum refineries.  203 F.3d at 1054-5.  The court did not opine on whether there could be (undiscarded( used oil sold by one entity to another.  


The ABR court also noted that the term, discard, (may be ambiguous as applied to some situations, but not as applied to others.(  203 F.3d at 1056.  This indicates that EPA needs to exercise its discretion with care.  The court expressed its concern that the rule in ABR was essentially too broad.  Storage conditions imposed clearly would result in regulation of material that is part of a continuous process as in AMC I.  However, other materials would be properly regulated because they were more like the materials in AMC II ( abandoned or thrown away.  203 F.3d at 1056.  In this regard the court criticized all parties in the case ( industry as well as EPA ( because they (presented this aspect of the case in broad abstraction, providing little detail about the many processes throughout the industry that generate residual material of the sort EPA is attempting to regulate . . . .(  Id.   


The court also distinguished AMC II and API I by stating that t
a point of those cases --


. . . is that once material qualifies as "solid waste," [footnote omitted] something derived from it retains that designation even if it might be reclaimed and reused at some future time.  In contrast, the [rule at issue in ABR] seeks to regulate materials that are not a by‑product of solid waste, but a direct byproduct of industrial processes.  


203 F.3d at 1056.  


American Petroleum Institute v. EPA, 216 F.3d 50, 55 (D.C. Cir. 2000) ((API II(), decided shortly after ABR and considered by the court at the same time, provides further guidance for defining solid waste but in the context of two specific waste streams in the petroleum refining industry.  Thus, the principles of defining solid waste have a more concrete application.  In API II, EPA issued a rule that stated oil‑bearing wastewaters are solid waste (and hazardous waste) under RCRA and that recovered oil from petrochemical facilities is excluded from the definition of solid waste only when specified conditions are met.  216 F.3d at 55.  The court overturned EPA(s determination on the oil bearing wastewaters, 216 F.3d at 55-58, and upheld the petrochemical recovered oil exclusion, 216 F.3d at 58-59.  


For the oil-bearing wastewaters EPA had determined that the first phase of treatment, primary treatment, results in a waste being created.  216 F.3d at 55.  This phase removes certain materials from the wastewaters, including the oil in them.  This treatment meets regulatory requirements that wastewaters must not have oil in them when discharged but also allows refineries to recover oil which is cycled back into the refinery production process.  


Industry petitioners claimed discard did not happen until after primary treatment when the oil had been recovered.  EPA found discard occurred before primary treatment.  No one disputed discard at later treatment phases.  EPA argued that oil recovered from the wastewater is insignificant, that removal of oil was mandated by regulation and that, therefore, wastewater treatment is the main purpose of the systems in question, not oil recovery.  Id.  


The court reviewed all the previous cases and explained how they were all consistent for the basic reasons noted above.  213 F.3d at 55-57.  The court noted that the ultimate determination that had to be made was whether primary treatment is (simply a step in the act of discarding?  Or is it the last  step in a production process before discard?(  213 F.3d at 57.  The prior cases did not draw a line for deciding when discard has occurred because they had only drawn on broad principles or dealt with materials that were either clearly discarded (as determined by EPA within its discretion) or clearly not discarded.  Id.  


The API II court stated that AMC I only held that in‑process secondary materials are not discarded and rejected industry arguments that AMC I decided that oil‑bearing wastewaters were not wastes because industry had argued that point in their AMC I briefs.  213 F.3d at 56.  The court was clear that AMC I did not address the discard status of any of the particular materials discussed in the briefs.  The API II court also noted that industry had argued that primary treatment yields valuable oil and that oil recovery operations were common long before regulations required oil removal from wastewaters.  213 F.3d. at 56-57.  


The court found that EPA had not engaged in reasoned decisionmaking in its determination that primary treatment is a waste process.  To the Agency(s argument that primary treatment only recovers a small amount of oil compared to refinery output, the court noted the oil (is still valuable and usable, so that reason alone cannot show discard.(  213 F.3d at 57. The court noted that diamonds are only a small portion of mine output and that industry claimed that it could recover up to 1,000 barrels a day in primary treatment and, thus, EPA needed more explanation than only the small relative amount of recovered oil.  Id.  To EPA(s argument that oil needs to be removed by regulation before discharge the court still noted that the Agency had not explained why it (concluded that the compliance motivation predominates over the reclamation motivation.(  213 F.3d at 58.  The court, vacated EPA's decision not to exclude oil‑bearing wastewaters from the definition of solid waste and remanded that portion of the rule for more reasoned decisionmaking.  


The API II court next dealt with petrochemical recovered oil.  213 F.3d at 58-59.  Petrochemical manufacturers use petroleum products to produce other products, such as organic chemicals, in processes that may not use all the oil and, therefore, result in residuals known as "petrochemical recovered oil," which can be reinserted into the petroleum refining process.  213 F.3d at 58.  EPA(s regulation excluded the petrochemical recovered oil from the definition of solid waste, as long as the oil was not adulterated with non‑refinable hazardous materials and imposed temporal conditions such as a requirement that the oil not be speculatively accumulated.  213 F.3d at 58-59.  Failure to meet these requirements would indicate that the recycling was really a sham ( an act of discard and not recycling of a valuable product.  Id.  On the other hand, EPA allowed the petrochemical recovered oil to exhibit various hazardous characteristics ( such as ignitability or toxicity for the presence of benzene because, even though these properties indicate hazards, these properties are (typical of or very similar to basic petroleum refining feedstocks.(  213 F.3d at 58.  


As one might expect, industry persisted in arguing that (EPA has no authority to regulate any petrochemical recovered oil under any circumstances( since this material is not discarded.  Id.  As may be further expected, the court summarily rejected this argument and came out in favor of EPA, saying that the Agency is (correct that abandoning a material is discarding even if labeled recycling. . . . ( and the rule was upheld (precisely because it is meant to regulate only discarded materials.(  213 F.3d at 59.  (Speculatively accumulated recovered oil is a clear example of a condition imposed under the exclusion which shows that some petrochemical recovered oil can indeed be considered as discarded.(  Id.  Further, the court upheld the rule in the face of the fact that, even if it (incidentally( regulated non-discarded material, a company could show that in a specific case materials in the recovered oil (are not a product of adulteration, not discarded( and not solid wastes.  Id.  


Note that the reasoning in API II, in addition to being consistent with previous cases, does not make a distinction between materials recycled on site, or within a company, and materials transferred between companies.  Whether material is recycled within a company (oil-bearing wastewaters) or between companies (petrochemical recovered oil), the relevant inquiry is still whether the material was discarded in the first instance.  


The last time the D.C. Circuit considered whether material is discarded was in Safe Food and Fertilizer v. EPA, 350 F.3d 1263 (D.C. Cir. 2003) ((Safe Food().  This was a challenge to an EPA rule excluded from the definition of solid waste certain recycled materials used to make zinc fertilizers and the fertilizers themselves as long as they were not speculatively accumulated and meet certain handling, storage and reporting conditions and as long as the fertilizers had concentration levels for certain chemicals that fall below specified thresholds.  350 F.3d at 1265.  


If these conditions are met, the recycled materials have not been discarded.  


These conditions would apply to a number of materials not produced in the fertilizer production industry, including electric arc furnace dust generated in steel production.  350 F.2d at 1266.  It would also apply to foundry sands.  The court rejected the argument that, as a matter of plain meaning, recycled material destined for immediate reuse within an ongoing industrial process is never considered "discarded," whereas material that is transferred to another firm or industry for subsequent recycling must always be solid wastes.  350 F.3d at 1268.  As with previous cases, the court evaluated (whether the agency's interpretation of ... 'discarded' . . . is, reasonable and consistent with the statutory purpose. . . ."  Id.  However, in this case, the court evaluated the validity of EPA's explanation that market participants treat the exempted materials more like valuable products than like negatively-valued wastes, managing them in ways inconsistent with discard, and that the fertilizers derived from these recycled feedstocks are chemically indistinguishable from analogous commercial products made from virgin materials.  Id.  


The court specifically stated that it (need not consider whether a material could be classified as a non-discard exclusively on the basis of the market-participation theory.(  Id.  The market participation theory was not challenged.  Thus, it left open the possibility that market participation could, by itself, lead to classification of a material as not being a solid waste.  The court only determined whether the combination of market participation and (identity( is enough to establish that the recycled fertilizers are not discarded, even when used on the land.  The court found that this was a reasonable interpretation of the statute.  Id.  


Much of the Safe Food opinion discusses EPA(s particular analyses regarding whether EPA(s specific chemical contaminant levels in the recycled products are (identical( to the levels in products made with virgin materials.  350 F.3d at 1269-72.  It is instructive to examine how the court reviewed each of the contaminants considered, since the type of analysis varied from chemical to chemical and the various chemicals required different levels of analysis depending on how they related to the virgin materials and what kinds assessments of risk were needed by EPA.  


Petitioners objected to the (factual predicate( of EPA(s identify principle because the levels EPA picked were not in any way identical to what was found in product made from virgin materials.  350 F.3d at 1269.  Of particular difficulty was the situation in which, for some cases, contaminant levels in the recycled products would appear to be (sometimes considerably higher( than in the products made from virgin materials.  Id.  In general, the court determined that it could affirm EPA(s determination if, based on the Agency(s analysis of health and environmental risks, the differences are so slight as to be substantively meaningless and found that (the apparent differences in the EPA's exclusion ceilings and the contaminant levels in the virgin fertilizer samples lose their significance when put in proper perspective--namely, a perspective based on health and environmental risks.(  350 F.3d at 1270.  



For four contaminants ( lead, arsenic, mercury and cadmium ( EPA picked levels in the recycled fertilizer product that were related to the (concentration levels found in virgin materials.(  350 F.3d at 1271; see 350 F.3d at 1270 (Table titled (Comparison of EPA Limit and Virgin Commercial Samples . . .().  In addition, EPA relied on risk assessments performed by industry to determine that the levels (do not endanger human health or the environment until they are present in concentrations between 20 and 372 times( the levels EPA allowed in its regulations.  350 F.3d at 1270.  In response to the petitioners( argument that the industry studies should be given no weight, the court deferred to EPA(s technical judgment that, even though the studies could be more rigorous, they were (a good enough benchmark for . . . levels that were tiny fractions of the risk thresholds.(  Id.  Accordingly, the court found that the levels of these contaminants (did not undermine the EPA(s application of its identity principle.(  Id.  Nothing in the record contradicted this very basic screening assessment.  



For dioxin EPA needed a more rigorous analysis.  In that case, EPA did not set the limit based the limit on concentration levels found in virgin materials, but instead set a limit of 8 parts per trillion (ppt)  (similar to the average background dioxin concentration in soil.(  Even though commercial fertilizers had levels much lower at 1 ppt, basic risk findings from prior risk assessments showed that dioxin did not pose a risk at background levels and no comments on the rule challenged the basic risk determinations.  The court found EPA was reasonable, therefore, that the 8ppt standard was ((identical( enough( to support a finding that recycled materials are products rather than wastes.  350 F.3d at 1271.  



Petitioners also objected to the fact that EPA did not set standards for other hazardous heavy metals, but the court upheld EPA(s decision because the Agency explained that no data was submitted showing the metals( presence in zinc fertilizers.  350 F.3d at 1271-2.  


The court made a different decision for chromium and remanded the decision to the Agency to (clarify( the chromium level.  350 F.3d at 1271-72.  The industry study did not show the high risk thresholds for chromium as it did for the other contaminants, EPA did not report such a risk threshold in the final rule and the court found that the results of an EPA risk study on chromium (are not easily translatable by lay judges into a form comparable with the proposed exclusion ceiling.(  350 F.3d at 1271.  Moreover, the court found (particularly striking( the difference between the chromium level for fertilizers made from recycled materials and for chromium in fertilizer made from virgin materials.  EPA set a level at 21.3 parts per million (ppm) for recycled fertilizer.  However, of twenty virgin fertilizer samples reported, six reported chromium ( one of 8 ppm and five less than 1 ppm.  Thus, EPA's level was double the highest sample, ten times the sample mean, and twenty times the sample median, with nothing in the record to indicate these differences  in were trivial from a health and environment perspective.  
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ENVIRONMENTAL PROTECTION
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40 CFR Parts 260, 261, and 270


[EPA-HO-RCRA-2002-0031; FRL-8728-9]


RIN 2050-AG31


Revisions to the Definition of Solid
Waste


AGENCY: Environmental Protection
Agency.
ACTION: Final rule.


SUMMARY: The Environmental Protection
Agency (EPA) is publishing a final rule
that revises the definition of solid waste
to exclude certain hazardous secondary
materials from regulation under Subtitle
C of the Resource Conservation and
Recovery Act (RCRA). The purpose of
this final rule is to encourage safe,
environmentally sound recycling and
resource conservation and to respond to
several court decisions concerning the
definition of solid waste.
DATES: This final rule is effective on
December 29, 2008.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-RCRA-2002-0031. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are-
available either electronically in http:/
www.regulations.gov or in hard copy at
the OSWER Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566-1744, and the telephone
number for the OSWER Docket is 202-
566-0270.
FOR FURTHER INFORMATION CONTACT: For
more detailed information on specific
aspects of this rulemaking, contact
Marilyn Goode, Office of Solid Waste,
Hazardous Waste Identification
Division, MC 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, (703)
308-8800 (goode.mailyn@epa.gov) or
Tracy Atagi, Office of Solid Waste,
Hazardous Waste Identification
Division, MC 5304P, Environmental
Protection Agency, 1200 Pennsylvania


Ave., NW., Washington, DC 20460, at
(703) 308-8672 (atagi.tracy@epa.gov).


SUPPLEMENTARY INFORMATION:


A. Does This Action Apply to Me?


Entities potentially affected by today's
action include approximately 5,600
facilities in 280 industries in 21
economic sectors that generate or
recycle hazardous secondary materials
that are currently regulated as RCRA
Subtitle C hazardous wastes (e.g.,
secondary materials, such as industrial
co-products, by-products, residues, and
unreacted feedstocks). Approximately
60% of these affected facilities are
classified in NAICS code economic
sectors 31, 32, and 33 (manufacturing).
The remaining economic sectors, which
have more than ten affected industries
each, are in NAICS codes 48
(transportation), 42 (wholesale trade),
and 56 (administrative support, waste
management and remediation). About
1.5 million tons per year of hazardous
secondary materials generated and
handled by these entities may be
affected, of which the most common
types are metal-bearing hazardous
secondary materials (e.g., sludges and
spent catalysts) for commodity metals
recovery and organic chemical liquid
hazardous secondary materials for
recovery as solvents. Today's action is
expected to result in regulatory and
materials recovery cost savings to these
industries of approximately $95 million
per year. Taking into account impact
estimation uncertainty factors, today's
action could result in cost savings
ranging from $19 million to $333
million per year to these industries in
any future year. More detailed
information on the potentially affected
entities, industries, and industrial
materials, as well as the economic
impacts of this rule (with impact
uncertainty factors), is presented in
section XXI.A of this preamble and in
the "Regulatory Impact Analysis"
available in the docket for this final
rule.


B. Why Is EPA Taking This Action?


There are two primary purposes of
this action. One purpose is to respond
to a series of seven decisions by the U.S.
Court of Appeals for the DC Circuit
(1987 to 2000), which, taken together,
have provided EPA with additional
direction regarding the proper
formulation of the RCRA regulatory
definition of solid wastes for purposes
of Subtitle C. A second purpose is-to
clarify the RCRA concept of "legitimate
recycling," which is a key component of
EPA's approach to recycling hazardous
secondary materials.


This action is not intended to bring
new wastes into the RCRA hazardous
waste regulatory system and it does not
do so. By removing unnecessary
controls over certain hazardous
secondary materials, and by providing
more explicit and consistent factors- for
determining the legitimacy of recycling
practices, EPA expects that today's
action will encourage and expand the
safe, beneficial recycling of additional
hazardous secondary materials. Today's
action is consistent with EPA's
longstanding policy of encouraging the
recovery, recycling, and reuse of
valuable resources as an alternative to
disposal (i.e., landfilling and
incineration), while at the same time
maintaining protection of human health
and the environment. It also is
consistent with the resource
conservation goal of the Congress in
enacting the RCRA statute (as evidenced
by the statute's name), and with EPA's
vision of how the RCRA program could


- evolve over the long term to promote
economic sustainability and more
efficient use of resources. EPA's long-
term vision of the future of the RCRA
waste management program is discussed
in the document "Beyond RCRA:
Prospects for Waste and Materials
Management in the Year 2020," which
is available on EPA's Web site at: http://
www.epa.gov/epaoswer/osw/vision.htm.


Preamble Outline
I. Statutory Authority
II. Which Revisions to the Regulations Is EPA


Finalizing?
III. What Is the History of These Rules?
IV. How Do the Provisions in the Final Rule


Compare to Those Proposed on-March
26, 2007?


V. How Does the Concept of Discard Relate
to the Final Rule?


VI. When Will .the Final Rule Blecome
Effective?


VII. Exclusion for Hazardous Secondary
Materials That are Legitimately
Reclaimed Under the Control of the
Generator


VIII. Exclusion for Hazardous Secondary
Materials That are Transferred for the
Purpose of Legitimate Reclamation


IX. Legitimacy
X. Non-Waste Determination Process
XI. Effect on Other Exclusions
XII. Effect on Permitted and Interim Status


Facilities
XIII. Effect on CERCLA
XIV. Effect on Imports and Exports
XV. General Comments on the Proposed


Revisions to the Definition of Solid
Waste


XVI. Major Comments on the Exclusion for
Hazardous Secondary Materials
Legitimately Reclaimed Under the
Control of the Generator


XVII. Major Comments on the Exclusion for
Hazardous Secondary Materials
Transferred for the Purpose of Legitimate
Reclamation
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XVIII. Major Comments on Legitimacy
XIX. Major Comments on the Non-Waste


Determination Process
XX. How Will These Regulatory Changes Be


Administered and Enforced in the
States?


XXI. Administrative Requirements for This
Rulemaking


I. Statutory Authority


These regulations are promulgated
under the authority of sections 2002,
3001, 3002, 3003, 3004, 3007, 3010, and
3017 of the Solid Waste Disposal Act of
1970, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended by the Hazardous
and Solid Waste Amendments of 1984
(HSWA), 42 U.S.C. 6912, 6921, 6922,
6923, 6924, 6927, 6930, and 6938. These
statutes, combined, are commonly
referred to as "RCRA."


II. Which Revisions to the Regulations
Is EPA Finalizing?


In today's rule, EPA is revising the
definition of solid waste to exclude from
regulation under Subtitle C of RCRA (42
U.S.C. 6921 through 6939(e)) certain
hazardous secondary materials which
are being reclaimed. We have defined
hazardous secondary materials as those
which would be classified as hazardous
wastes if discarded. We are also
promulgating regulatory factors for
determining when recycling is
legitimate. The Agency first proposed
changes reflecting the court decisions
on the definition of solid waste rules on
October 28, 2003 (68 FR 61558). We
then published a supplemental proposal
on March 26, 2007 (72 FR 14172).


Today's preamble is organized as
follows: This section of the preamble
(Section II) describes the three principal
regulatory revisions that are finalized in
this rule: (1) An exclusion for certain
hazardous secondary materials
legitimately reclaimed under the control
of the generator within the United States
or its territories; (2) a conditional
exclusi6n for hazardous secondary
materials that are transferred for the
purpose of legitimate reclamation; and
(3) a case-by-case non-waste
determination procedure. Section II also
discusses EPA's treatment of legitimacy
in the final rule. Section III describes
the history of these revisions, including
relevant court cases and the original
proposal (October 28, 2003, 68 FR
61558). Section III also describes the
Agency's independent analyses of
successful recycling practices,
environmental problems associated with
recycling of hazardous secondary
materials, and potential effects of
market forces on the management of
such materials, and provides an
overview of the March 26, 2007,


supplemental proposal (72 FR 14172).
Section IV explains the ways in which
the March 2007 supplemental proposal
differs from today's rule. Section V
discusses how this rule is related to the
concept of "discard," and section VI
indicates the effective date of the rule.
Sections VII-X contain detailed
descriptions of all regulatory provisions
promulgated today. Sections XI-XIV
describe the effect of this rule on other
exclusions, permitted and interim status
facilities, Superfund, and imports/
exports. Sections XV-XIX contain a
discussion of all major public comments
received on the March 26, 2007,
supplemental proposal, along with the
Agency's responses to these comments.
Section XX describes how this rule will
be administered and enforced in the
states, and section XXI describes the
administrative requirements for this
rulemaking.


Below is a summary of the principal
regulatory revisions promulgated today.


A. Exclusion for Hazardous Secondary
Materials That Are Legitimately
Reclaimed Under the Control of the
Generator in Non-Land-Based Units


This provision-40 CFR
261.2(a)(2)(ii)-would exclude certain
hazardous secondary materials (i.e.,
listed sludges, listed by-products, and
spent materials) that are generated and
legitimately reclaimed within the
United States or its territories under the
control of the generator, when such
materials are handled only in non-land-
based units (e.g., tanks, containers, or
containment buildings). This provision
applies to hazardous secondary
materials that are not spent lead-acid
batteries or listed wastes K171 or K172,
or otherwise subject to the specific
management conditions under 40 CFR
261.4(a). Under this provision, the
hazardous secondary materials must be
contained in such units and are subject
to the speculative accumulation
requirements of 40 CFR 261.1(c)(8), as
well as the provisions for legitimate
recycling at 40 CFR 260.43. In addition,
under 40 CFR 260.42, the generator (and
the reclaimer, if the generator and
reclaimer are located at different
facilities) must send a notification prior
to operating under the exclusion and by
March 1 of each even numbered year
thereafter to the EPA Regional *
Administrator or, in an authorized state,
to the state director.


Hazardous secondary materials would
be considered "under the control of the
generator" under the following
circumstances:


(1) They are generated and then
reclaimed at the generating facility; or


(2) They are generated and reclaimed
at different facilities, if the generator
certifies that the hazardous secondary
materials are sent either to a facility
controlled by the generator or to a
facility under common control with the
generator, and that either the generator
or the reclaimer has acknowledged
responsibility for the safe management
of the hazardous secondary materials; or


(3) They are generated and reclaimed
pursuant to a written agreement
between a tolling contractor and toll
manufacturer, if the tolling contractor
certifies that it has entered into a tolling
contract with a toll manufacturer and
that the tolling contractor retains
ownership of, and responsibility for, the
hazardous secondary materials
generated during the course of the
manufacture, including any releases of
hazardous secondary materials that
occur during the manufacturing process.


This exclusion does not include the
recycling of hazardous secondary
materials that are inherently waste-like
under 40 CFR 261.2(d), hazardous
secondary materials that are used in a
manner constituting disposal or used to
produce products that are applied to or
placed on the land (40 CFR 261.2(c)(1)),
or hazardous secondary materials
burned to recover energy or used to
produce a fuel or otherwise contained in
fuels (40 CFR 261.2(c)(2)).


B. Exclusion for Hazardous Secondary
Materials That Are Legitimately
Reclaimed Under the Control of the
Generator-in Land-Based Units


This provision-40 CFR
261.4(a)(23)-contains requirements
that are identical to those that apply to
hazardous secondary materials
generaied and legitimately reclaimed
under the control of the generator
within the United States or its territories
and are handled in non-land-based units
in 40 CFR 261.2(a)(2)(ii), described
above. Land-based units are defined in
40 CFR 260.10 as an area where
hazardous secondary materials are
placed in or on the land before
recycling, but this definition does not
include land-based production units.
Examples of land-based units are
surface impoundments and piles. This
provision applies to hazardous
secondary materials that are not spent
lead-acid batteries or listed wastes K171
or K172, or otherwise subject to the
specific management conditions under
40 CFR 261.4(a).


C. Exclusion for Hazardous Secondary
Materials That Are Transferred for the
Purpose of Legitimate Reclamation


This conditional exclusion-40 CFR
261.4(a)(24), hereinafter referred to as
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the "transfer-based exclusion"--applies
to hazardous secondary materials (i.e.,
spent materials, listed sludges, and
listed by-products) that are generated
and subsequently transferred to a
different person or company for the
purpose of reclamation. As long as the
conditions and restrictions to the
exclusion are satisfied, the hazardous
secondary materials would not be
subject to Subtitle C regulation.


Hazardous secondary material
generators, reclaimers, and intermediate
facilities (i.e., other facilities storing
hazardous secondary materials for more
than 10 days) must all submit a
notification prior to operating under the
exclusion and by March 1 of each even
numbered year thereafter to the EPA
Regional Administrator or, in an
authorized state, to the state director
(see 40 CFR 260.42). In addition,
hazardous secondary materials managed
at such facilities may not be
speculatively accumulated as defined in
§ 262.1(c)(8) (see 40 CFR 261.4(a)(24)(i))
and must be legitimately recycled as
specified in § 260.43 (see 40 CFR
261.4(a)(24)(iv)).


Conditions applicable to generators of
hazardous secondary materials are
found at 40 CFR 261.4(a)(24)(v) and
include containment of such materials,
reasonable efforts to ensure that the
intermediate facility or reclaimer
intends to mahage or recycle the
hazardous secondary material properly
and legitimately, and retention of
records of off-site shipments for three
years. Conditions applicable to
intermediate facilities and reclaimers of
hazardous secondary materials are
found at 40 CFR 261.4(a)(24)(vi) and
include containment of such materials,
transmittal of confirmations of receipt to
generators, maintenance of records for
hazardous secondary materials received
and sent off-site, financial assurance,
and (for reclaimers) proper management
of residuals. In addition, if any of the
hazardous secondary materials excluded
under 40 CFR 261.4(a)(24) are generated
and then exported to another country
for reclamation, the exporter must notify
and obtain consent from the receiving
country, and file an annual Teport. This
requirement is codified in 40 CFR
261.4(a)(25).


Like the previously discussed
exclusion for hazardous secondary
materials reclaimed under the control of
the generator, this exclusion would not
apply to hazardous secondary materials
that are inherently waste-like under 40
CFR 261.2(d), hazardous secondary
materials that are used in a manner
constituting disposal or used to produce
products that are applied to or placed
on the land (40 CFR 261.2(c)(1)), or


hazardous secondary materials burned
to recover energy or used to produce a
fuel or are otherwise contained in fuels
(40 CFR 261.2(c)(2)),


D. Codification of Legitimacy


Under the RCRA Subtitle C definition
of solid waste, certain hazardous
secondary materials, if recycled, are not
solid wastes and, therefore, are not
subject to RCRA's "cradle to grave"
management system. The basic idea
behind this principle is that recycling of
these materials often closely resembles
industrial manufacturing rather than
waste management. However, due to
economic incentives for managing
hazardous secondary materials outside
the RCRA regulatory system, there is a
potential for' some handlers to claim that
they are recycling the hazardous
secondary materials when, in fact, they
are conducting waste treatment and/or
disposal. To guard against this, EPA has
long articulated the need to distinguish
between "legitimate" (i.e., true)
recycling and "sham" recycling,
beginning with the preamble to the 1985
regulations that discussed the definition
of solid waste (50 FR 638, January 4,
1985) and continuing through today's
final rule.


In the October 28,2003, proposed rule
(68 FR 61581-61588) on the definition
of solid waste, we proposed codifying
four criteria (called "factors" in today's
rule) to determine when recycling of
hazardous secondary materials is
legitimate. In the March 26, 2007,
supplemental proposal in section XI of
the preamble (72 FR 14197), we refined
our original proposal in response to
public comments. In today's final rule,
we are codifying the factors to be used
in determining whether recycling under
the provisions finalized in this rule is
legitimate, applying the structure
basically as proposed in March 2007
(proposed at 40 CFR 261.2(g)). The
legitimacy provision is finalized in 40
CFR 260.43.


E. Non-Waste Determinations
Today's rule establishes a non-waste


determination process that provides
persons with an administrative process
for receiving a formal determination that
their hazardous secondary materials are
not discarded and, therefore, not solid
wastes when legitimately reclaimed.
This process is voluntary and is
available in addition to the two self-
implementing exclusions included in
today's rule. There are two types of non-
waste determinations: (1) A
determination for hazardous secondary
materials reclaimed in a continuous
industrial process; and (2) a
determination for hazardous secondary


materials indistinguishable in all
relevant aspects from a product or
intermediate.


For hazardous secondary materials
reclaimed in a continuous industrial
process, the non-waste determination
will be based on the following four
criteria: (1) The extent that the
management of the hazardous secondary
material is part of the continuous
primary production process; (2) whether
the capacity of the production process
would use the hazardous secondary
material in a reasonable time frame; (3)
whether the hazardous constituents ii!
the hazardous secondary material are
reclaimed rather than discarded to the
air, water, or land at significantly higher
levels from either a statistical or from a
health and environmental risk
perspective than would otherwise be
released by the production process; and
(4) other relevant factors that •
demonstrate the hazardous secondary
material is not discarded.


For hazardous secondary materials
which are indistinguishable in all
relevant aspects from a product or
intermediate, the non-waste
determination will be based on the
following five criteria: (1) Whether
market participants treat the hazardous
secondary material as a product or
intermediate rather than a waste; (2)
whether the chemical and-physical
identity of the hazardous secondary
material is comparable to commercial
products or intermediates; (3) whether
the capacity of the market would use the
hazardous secondary material in a
reasonable time frame; (4) whether the
hazardous constituents in the hazardous
secondary material are reclaimed rather
than discarded to the air, water, or land
at significantly higher levels from either
a statistical or from a health and
environmental risk perspective than
would otherwise be released by the
production process; and (5) other
relevant factors that demonstrate the
hazardous secondary material is not
discarded.


The process for the non-waste
determination is the same as that for the
solid waste variances found in 40 CFR
260.30.


Ill. What Is the History of These Rules?


A. Background


RCRA gives EPA the authority to
regulate hazardous wastes (see, e.g.,
RCRA sections 3001-3004). The original
statutory designation of the subtitle for
the hazardous waste program was
Subtitle C and the national hazardous
waste program is referred to as the
RCRA Subtitle C program. Subtitle C is
codified at 42 U.S.C. 6921 through
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6939e. "Subtitle C" regulations are
found at 40 CFR Parts 260 through 279.
"Hazardous wastes" are the subset of
solid wastes that present threats to
human health and the environment (see
RCRA section 1004(5)). EPA also may
address solid and hazardous wastes
under its endangerment authorities in
section 7003. (Similar authorities are
available for citizen suits under section
7002.)
-Materials that are not solid wastes are
not subject to regulation as hazardous
wastes under RCRA Subtitle C. Thus,
the definition of "solid waste" plays a
key role in defining the scope of EPA's
authorities under Subtitle C of RCRA.
The statute defines "solid waste" as
.* * any garbage, refuse, sludge from
a waste treatment plant, water supply
treatment plant, or air pollution control
facility and other discarded material
* * * resulting from industrial,
commercial, mining, and agricultural
operations, and from community
activities * * " (RCRA Section 1004
(27) (emphasis added)).


Since 1980, EPA has interpreted
"solid waste" under its Subtitle C
regulations to encompass both materials
that are destined for final, permanent
treatment and placement in disposal
units, as well as certain materials that
are destined for recycling (45 FR 33090-
95, May 19, 1980; 50 FR 604-656, Jan.
4, 1985 (see in particular pages 616-
618)). EPA has offered three arguments
in support of this approach:
* The statute andthe legislative


history suggest that Congress expected
EPA to regulate as solid and hazardous
wastes certain materials that are
destined for recycling (see 45 FR 33091,
citing numerous sections of the statute
and U.S. Brewers' Association v. EPA,
600 F. 2d 974 (DC Cir. 1979); 48 FR
14502-04, April 3, 1983; and 50 FR
616-618).


a Hazardous secondary materials
stored or transported prior to recycling
have the potential to present the same
types of threats to human health and the
environment as hazardous wastes stored
or transported prior to disposal. In fact,
EPA found that recycling operations
have accounted for a number of
significant damage incidents. For
example, hazardous secondary materials
destined for recycling were involved in
one-third of the first 60 filings under
RCRA's imminent and substantial
endangerment authority, and in 20 of
the initial sites listed under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) (48 FR 14474, April 4,
1983). Congress also cited some damage
cases which involve recycling (H.R.
Rep. 94-1491, 94th Cong., 2d Sess., at


17, 18, 22). More recent data (i.e.,
information on damage incidents
occurring after 1982) included in the
rulemaking docket for today's final rule
corroborate the fact that recycling
operations can result in significant
damage incidents.


* Excluding all hazardous secondary
materials destined for recycling would


-,allow materials to move in and out of
the hazardous waste management
system depending on what any person
handling the hazardous secondary
material intended to do with them. This
seems inconsistent with the mandate to
track hazardous wastes and control
them from "cradle to grave."


Hence, EPA has interpreted the
statute to confer jurisdiction over at
least certain hazardous secondary
materials destined for recycling. The
Agency has therefore developed in part
261 of 40 CFR a definition of "solid
waste" for Subtitle C regulatory
purposes. (Note: This definition is
narrower than the definition of "solid
waste" for RCRA endangerment and
information-gathering authorities. (See
40 CFR 261.1(b)). Also Connecticut
Coastal Fishermen's Association v.
Remington Arms Co., 989 F.2d 1305,
1315 (2d Cir. 1993) holds that EPA's use
of a narrower and more specific
definition of solid waste for Subtitle C
purposes is a reasonable interpretation
of the statute. See also Military Toxics
Project v. EPA, 146 F.3d 948 (DC Cir.
1998).)


EPA has always asserted that
hazardous secondary materials are not
excluded from its jurisdiction simply
because someone claims that they will
be recycled. EPA has consistently
considered hazardous secondary
materials destined for "sham recycling"
to be discarded and, hence, to be solid
wastes for Subtitle C purposes (see 45
FR 33093, May 19, 1980; 50 FR 638-39,
Jan. 4, 1985). The U.S. Court of Appeals
for the DC Circuit has agreed that
materials undergoing sham recycling are
discarded and, consequently, are solid
wastes under RCRA (see American
Petroleum Institute v. EPA, 216 F.3d 50,
58-59 (DC Cir. 2000)).


B. A Series of DC Circuit Court
Decisions on the Definition of Solid
Waste


Trade associations representing
mining and oil refining interests
challenged EPA's 1985 regulatory
definition of solid waste. In 1987, the
DC Circuit held that EPA exceeded its
authority "in seeking to bring materials
that are not discarded or otherwise
disposed of within the compass of
'waste'" (American Mining Congress v.


EPA ("AMCI"), 824 F.2d 1177, 1178
(DC Cir. 1987)).


The Court held that certain of the
materials EPA was seeking to regulate
were not "discarded materials" under
RCRA section 1004(27). The Court also
held that Congress used the term
"discarded" in its ordinary sense, to
mean "disposed of" or "abandoned"
(824 F.2d at 1188-89). The Court further
held that the term "discarded materials"
could not include materials "* * *
destined for beneficial reuse or
recycling in a continuous process by the
generating industry itself (because they)
are not yet part of the waste disposal
problem" (824 F.2d at 1190). The Court
held that Congress had directly spoken
to this issue, so that EPA's definition
was not entitled to deference under
Chevron U.S.A., Inc. v. NRDC, 467 U.S.
837 (1984) (824 F.2d at 1183, 1189-90,
1193).


At the same time, the Court did not
hold that recycled materials could not
be discarded. The Court mentioned at
least two examples of recycled materials
that EPA properly considered within its
statutory jurisdiction, noting that used
oil can be considered a solid waste (824.
F.3d at 1187 (fn 14)). Also, the Court
suggested that materials disposed of and
recycled as part of a waste management
program are within EPA's jurisdiction
(824 F. 2d at 1179).


Subsequent decisions by the DC
Circuit also indicate that some materials
destined for recycling are "discarded"
and therefore within EPA's jurisdiction.
In particular, the Court held that
emission control dust from steelmaking
operations listed as hazardous waste
"K061" is a solid waste, even when sent
to a metals reclamation facility, at least
where that is the treatment method
required under EPA's land disposal
restrictions program (American
Petroleum Institute v. EPA ("API I"),
906 F.2d 729 (DC Cir. 1990)). In
addition, the Court held that it is
reasonable for EPA to consider as
discarded (and solid wastes) listed
wastes managed in units that are in part
wastewater treatment units, especially
where it is not clear that the industry
actually reuses the materials (AMC IT,
907 F. 2d 1179 (DC Cir. 1990)).


It also is worth noting that two other
Circuits also have held that EPA has
authority over at least some materials
destined for reclamation rather than
final discard. The U.S. Court of Appeals
for the 11th Circuit found that "[ilt is
unnecessary to read into the term
'discarded' a congressional intent that
the waste in question must finally and
forever be discarded" (U.S. v. ILCO, 996
F.2d 1126, 1132 (11th Cir. 1993)
(finding that used lead batteries sent to
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a reclaimer have been "discarded once"
by the entity that sent the battery to the
reclaimer)). In addition, the Fourth
Circuit found that slag held on the
ground untouched for six months before
sale for use as road bed could be a solid
waste (Owen Electric Steel Co.'v. EPA,
37 F.3d 146, 150 (4th Cir. 1994)).


In 1998, EPA promulgated a rule in
which EPA claimed Subtitle C
jurisdiction over hazardous secondary
materials recycled by reclamation
within the mineral processing industry,
the "LDR Phase IV rule" (63 FR 28556,
May 26, 1998). In that rule, EPA
promulgated a conditional exclusion for
all types of mineral processing
hazardous secondary materials destined
for reclamation. EPA imposed a
condition prohibiting land-based storage
prior to reclamation because it
considered hazardous secondary
materials from the mineral processing
industry that were stored on the land to
be part of the waste disposalproblem
(63 FR 28581). The conditional ,
exclusion decreased regulation over
spent materials stored prior to
reclamation, but increased regulation
over by-products and sludges that
exhibit a hazardous characteristic, and
that are stored prior to reclamation. EPA
noted that the statute does not authorize
it to regulate "materials that are
destined for immediate reuse in another
phase of the industry's ongoing
production process." EPA, however,
took the position that materials that are
removed from a production process for
storage are not "immediately reused,"
and therefore are "discarded" (63 FR
28580).


The mining industry challenged the
rule, and the DC Circuit vacated the
provisions that expanded jurisdiction
over characteristic by-products and
sludges destined for reclamation
(Association of Battery Recyclers v. EPA
("ABR"), 208 F.3d 1047 (DC Cir. 2000)).
The Court held that it had already
resolved the issue presented in ABR in
its opinion in AMC I, where it found
that "* * * Congress unambiguously
expressed its intent that 'solid waste'
(and therefore EPA's regulatory
authority) be limited to materials that
are 'discarded' by virtue of being
disposed of, abandoned, or thrown
away" (208 F.2d at 1051). It repeated
that materials reused within an ongoing
industrial process are neither disposed
of nor abandoned (208 F.3d at 1051-52).
It explained that the intervening API I
and AMC II decisions had not narrowed
the holding in AMC 1 (208 F.3d at 1054-
1056).


Notably, the Court did not hold that -
storage before reclamation automatically
makes materials "discarded." Rather, it


held that "* * * at least some of the
secondary material EPA seeks to
regulate as solid waste (in the mineral
processing rule) is destined for reuse as
part of a continuous industrial process
and thus is not abandoned or thrown
away" (208 F.3d at 1056).


In its most recent opinion dealing
with the definition qf solid waste, Safe
Food and Fertilizer v. EPA ("Safe
Food"), 350 F.3d 1263 (DC Cir. 2003),
the Court upheld an EPA rule that
excludes from the definition of solid
waste hazardous secondary materials
used to make zinc fertilizers, and the
fertilizers themselves, so long as the
recycled materials meet certain
handling, storage'and reporting
conditions and the resulting fertilizers
have concentration levels for lead,
arsenic, mercury, cadmium, chromium,
and dioxins that fall below specified
thresholds (Final Rule, "Zinc Fertilizers
Made From Recycled Hazardous
Secondary Materials" ("Fertilizer
Rule"), 67 FR 48393, July 24, 2002).
EPA determined that if these conditions
are met, the hazardous secondary
materials used to make the fertilizer
have not been discarded. The conditions
apply to a number of recycled materials
not produced in the fertilizer
production industry, including certain
zinc-bearing hazardous secondary
materials, such as brass foundry dusts.


EPA's reasoning was that market
participants, consistent with the EPA-
required conditions in the rule, would
treat the exempted materials more like
valuable products than like negatively-
valued wastes and, thus, would manage
them in ways inconsistent withdiscard.
In addition, the fertilizers derived from
these recycled feedstocks are chemically
indistinguishable from analogous
commercial products made from raw
materials (350 F.3d at 1269). The Court
upheld the rule based on EPA's
explanatipn that market participants
manage materials in ways inconsistent
with discard, and the fact that the levels
of contaminants in the recycled
fertilizers were "identical" to the
fertilizers made with virgin raw
materials. The Court held that this
interpretation of "discard" was
reasonable and consistent with the
statutory purpose. The Court noted that
the identity principle was defensible
because the differences in health and
environmental risks between the two
types of fertilizers are so slight as to be
substantively meaningless.


However, the Court specifically stated
that it "need not consider whether a
material could be classified as a non-
discard exclusively on the basis of the
market-participation theory" (350 F.3d
at 1269). The Court only determined


that the combination of market
participants' treatment of the materials,
EPA required management standards,
and the "identity principle'' are a
reasonable set of tools to establish that
the recycled hazardous secondary
materials and fertilizers are not
discarded.


C. October 2003 Proposal To Revise the
Definition of Solid Waste


Prompted by concerns articulated in
various Court opinions decided up to
that point, in October 2003, EPA
proposed a rule that material generated
and reclaimed in a continuous process
within the same industry is not
discarded for purposes of Subtitle C,
provided the recycling process is
legitimate (68 FR 61558, October 28,
2003). "Same industry" was defined as
industries sharing the same 4-digit
North American Industry Classification
System (NAICS) code.


In the same notice, EPA also solicited
comment on several different
alternatives to the proposed exclusion.
The first alternative was whether to
exclude from the definition of solid
waste those hazardous secondary
materials that are generated and
reclaimed in a continuous process on-
site (as defined in 40 CFR 260.10), even
if different industries were involved.
This exclusion would be based on the
premise that materials recycled on-site
in a continuous process are unlikely to
be discarded because they would be
closely managed and monitored by a
single entity that is intimately familiar
with both the generation and
reclamation of the hazardous secondary
material. In addition, no off-site
transport of the hazardous secondary
material (with its attendant risks) would
occur, and there would be few questions
about potential liability in the event of
mismanagement or mishap.


The second alternative was an
exclusion for certain situations within
the chemical manufacturing industry
that might present unique recycling
situations. Specifically, within the
chemical manufacturing industry, the
first manufacturer contracts out
production of certain chemicals to
another manufacturer (referred to as
batch or tolling operations). The second
manufacturer may generate hazardous
secondary materials that could be
returned to the first chemical
manufacturer for reclamation.


The third alternative would have
provided a broader conditional
exclusion from the RCRA hazardous
waste regulations for essentially all
hazardous secondary materials that are
legitimately recycled by reclamation.
The purpose of this broader exclusion
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would have been to encourage
reclamation by lowering costs of
recycling, while still protecting human
health and the environment. The
Agency suggested that additional
requirements or conditions might be
appropriate to protect human health and
the environment for this broader,
exclusion, compared to the same-
industry exclusion that we proposed.
Examples of such additional conditions
could include recordkeeping and
reporting requirements, along with
safeguards on storage or handling.


In response to the October 2003
proposal, a number of commenters.
criticized the Agency specifically for not
having conducted a study of the
potential impacts of the proposed
regulatory changes. These commenters
expressed the general concern that
deregulating hazardous secondary
materials that are reclaimed in the
manner proposed could result in
mismanagement of these materials and,
thus, could create new cases of
environmental damage that would
require remedial action under federal or
state authorities. Some of the
commenters further cited a number of
examples of environmental damage that
were attributed to hazardous secondary
material recycling, including a number
of sites listed on the Superfund National
Priorities List (NPL).


However, other commenters to the
October 2003 proposal expressed the
view that the great majority of these
cases of recycling-related environmental
problems occurred before RCRA,
CERCLA, or other environmental
programs were established in the early
1980s. These commenters further argued
that these environmental programs-
most notably, RCRA's hazardous waste
regulations and the liability provisions
of CERCLA-have created strong
incentives for proper management of


#recyclable hazardous secondary
materials and recycling residuals.
Several commenters further noted that,
because of these developments,
industrial recycling practices have
changed substantially since the early
1980s and present day generators and
recyclers are much better environmental
stewards than in the pre-RCRA/CERCLA
era. Thus, they argued, cases of
"historical" recycling-related
environmental damage are not
particularly relevant or instructive with
regard to modifying the current RCRA
hazardous waste regulations for
hazardous* secondary materials
recycling.


D. Recycling Studies


In light of these comments on the
October 2003 proposal, and in


deliberating on how to proceed with
this rulemaking effort, the Agency
decided that additional information on
hazardous secondary material recycling
would benefit the regulatory decision-
making process, and would provide
stakeholders with a clearer picture of
the hazardous secondary material
recycling industry in this country.
Accordingly, the Agency examined
three basic issues that we believed were
of particular importance to informing
this rulemaking effort:


* How do responsible generators and
recyclers of hazardous secondary
materials ensure that recycling is done
in an environmentally safe manner?


* To what extent have hazardous
secondary material recycling practices
resulted in environmental problems in
recent years, and why?


* Are there certain economic forces or
incentives specific to hazardous
secondary material recycling that can
explain why environmental problems
can sometimes originate from such
recycling activities?


Reports documenting these studies
have been available for comment in the
docket for this rulemaking, under the
following titles:


e An Assessment of Good Current
Practices for Recycling of Hazardous
Secondary Materials (EPA-HQ-RCRA-
2002-0031-0354 ) ("successful
recycling study").


e An Assessment of Environmental
Problems Associated With Recycling of
Hazardous Secondary Materials (EPA-
HQ-RCRA-2002-0031-0355)
("environmental problems study").


* A Study of Potential Effects of
Market Forces on the Management of
Hazardous Secondary Materials
Intended for Recycling (EPA-HQ-
RCRA-2002-0031-0358) ("market
forces study").
The results of these three studies have
informed and supported EPA's decision
making in today's final rule.


The successful recycling study has
provided information to the Agency that
has helped us determine what types of
controls would be appropriate for
hazardous secondary materials sent for
reclamation to determine that they are
handled as commodities rather than
wastes. EPA found that responsible
recycling practices used by generators
and recyclers to manage hazardous
secondary materials fall into two general
categories. The first category includes
the audit activities and inquiries
performed by a generator of a hazardous
secondary material to determine
whether the entity to which it is sending
such material is equipped to responsibly
manage it without the risk of releases or


other environmental damage. These
recycling and waste audits of other
companies' facilities form a backbone of
many 6f the transactions in the
hazardous secondary materials market.
The second category of responsible
recycling practices consists of the
control practices that ensure responsible
management of any given shipment of
hazardous secondary material, such as
the contracts under which the
transaction takes place and the tracking
systems in place that can inform a
generator that its hazardous secondary
material has been properly managed.


As discussed later in today's
preamble, these findings helped inform
EPA's decision to require that a
hazardous secondary material generator
conduct reasonable efforts to ensure its
materials are properly and legitimately
recycled, and to require certain
recordkee ping requirements.


The goal of the environmental
problems study was to identify and
characterize environmental problems
that have been attributed to some types
of hazardous secondary material
recycling activity that are relevant for
the purpose of this rulemaking effort. To
address commenters' concerns that
historic damages are irrelevant to
current practices, EPA only included
cases where damages occurred after
1982 (post-RCRA and -CERCLA
implementation). The study identifies
208 cases in which environmental
damages of some kind occurred from
some type of recycling activity and that
otherwise fit the scope of the study. The
Agency believes that the occurrence of
certain types of environmental problems
associated with current recycling
practices shows that discard has
occurred. In particular, instances where
materials were abandoned (e.g., in
warehouses) and which required
removal overseen by a government
agency and expenditure of public funds
clearly demonstrate that the hazardous
secondary material was discarded. Of
the 208 damage cases, 69 cases (33%)
involve abandoned materials. The
relatively high incidence of abandoned
materials likely reflects the fact that
bankruptcies or other types of business
failures were associated with 138 (66%)
of the cases.


In addition, the pattern of
environmental damages that resulted
from the mimanagement of recyclable
materials (including contamination of
soils, groundwater, surface water and
air) is a strong indication that the
hazardous secondary materials were
generally not managed as valuable
commodities and were discarded. Of the
208 damage cases, 81 cases (40%)
primarily resulted from the
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mismanagement of recyclable hazardous
secondary materials. Mismanagement of
recycling residuals was the primary
cause in 71 cases (34%). Often, in the
case of mismanagement of recycling
residues, reclamation processes
generated residuals in which the toxic
components of the recycled materials
were separated from the non-toiic
components, and these portions of the
hazardous secondary material were then
mismanaged and discarded. Examples
of this include a number of drum
reconditioning facilities, where large
numbers of used drums were cleaned
out to remove small amounts of
remaining product such as solvent, and
these wastes were then improperly
stored or disposed.


As discussed later in today's
preamble, these findings helped inform
EPA's decision to require that the
hazardous secondary material be
contained in the unit and managed in a
manner that is at least as protective as
an analogous raw material (where there
is an analogous material), that the
recycling residuals be properly
managed, and that the reclamation
facility and any intermediate facilities
have financial assurance. In addition,
the relatively small proportion of cases
of damages from on-site recycling (13 of
the 208 cases (6%)) lends support for
EPA's decision to include fewer
limitations on the exclusion for
hazardous secondary materials recycled
under the control of the enerator.


The market forces study uses accepted
economic theory to describe how
various market incentives can influence
a firm's decision-making process when
the recycling of hazardous secondary
materials is involved. This study helps
explain some of the possible
fundamental economic drivers of both
the successful and unsuccessful
recycling practices, which, in turn,
helped the Agency to design the
exclusions being finalized today.


As pointed out by some commenters
to the October 2003 proposed rule, the
economic forces shaping the behavior of
firms that recycle hazardous secondary
materials are often different from those
at play in manufacturing processes
using virgin materials. The market
forces study uses economic theory to
provide information on how certain
characteristics can influence three
different recycling models to encourage
or discourage an optimal outcome. The
three recycling models examined are: (1)
Commercial recycling, where the
primary business of the firms is
recycling hazardous secondary materials
that are accepted for recycling from off-
site industrial sources (which usually
pay a fee); (2) industrial intra-company


recycling, where firms generate
hazardous secondary materials as by-
products of their main production
processes and recycle the hazardous
secondary materials for sale or for their
own reuse in production; and (3)
industrial inter-company recycling,
where firms whose primary business is
not recycling, but either use or recycle
hazardous secondary materials obtained
from other firms, with the objective of
reducing the cost of their production
inputs. The report looks at how the
outcome from each model is potentially
affected by three market characteristics:
(1) Value of the recycled product, (2)
price stability of recycling output or
inputs, and (3) net worth of the firm.


While an individual firm's decision-
making process is based on many factors
and attempting to extrapolate a firm's
likely behavior from a few factors could
be an over-simplification, when used in
conjunction with other pieces of
information, the economic theory can be
quite illuminating. For example,
according to the market forces study, the
industrial intra- and inter-company
recyclers have more flexibility in
adjusting to unstable recycling markets
(e.g., during price fluctuations, these
companies can more easily switch from
recycling to disposal or from recycled
inputs to virgin inputs). Therefore, they
would be expected to be less likely to
have environmental problems from
over-accumulated materials. On the
other hand, certain specific types of
commercial recycling, where the
product has low value, the prices are
unstable, and/or the firm has a low net
worth, could be more susceptible to
environmental problems from the over-
accumulation of hazardous secondary
materials, especially when compared to
recycling by a well-capitalized firm that
yields a product with high value. In
both cases, these predicted outcomes
appear to be supported by the results of
the environmental problems study,
which show the majority of problems
occur at off-site commercial recyclers.


However, as shown by the successful
recycling study, generators who might
otherwise bear a large liability from
poorly managed recycling at other
companies have addressed this issue by
carefully examining the recyclers to
which they send their hazardous
secondary materials to ensure that they
are technically and financially capable
of performing the recycling. In addition,
we have seen that successful recyclers
(both commercial and industrial) have
often taken advantage of mechanisms,
such as long-term contracts to help
stabilize price fluctuations, allowing
recyclers to plan their operations better.


Further discussion of the recycling
studies, including the methodology and
limitations of the studies, can be found
in the March 2007 supplemental
proposal (72 FR 14178-83), and the
studies themselves can be found in the
docket for today's rulemaking.


E. March 2007 Supplemental Proposal
To Revise the Definition of Solid Waste .


To provide public notice' on the
recycling studies discussed above, in
March 2007, EPA published a
supplemental proposal (72 FR 14172,
March 26, 2007). In addition, based on
the comments received on the October
2003 proposal, EPA also decided to
restructure our approach to revising the
definition of solid waste to more
directly consider whether particular
materials are not considered
"discarded" and thus are not solid and
hazardous wastes subject to regulation
under Subtitle C of RCRA. We agreed
with the many commenters on the -
October 2003 proposal who said that
whether materials are recycled within
the same NAICS code is not an
appropriate indication of whether they
are discarded. NAICS designations are
designed to be consistent only with
product lines, so that the effect of our
October 2003 proposal would be that
hazardous secondary materials
generated and reclaimed under the
control of the generator would not be
excluded, even though the generator has
not abandoned the material and has
every opportunity and incentive-to
maintain oversight of, and responsibility
for, the material that is reclaimed (see
ABR, 208 F.2d at 1051 (noting that
discard has not taken place where the
producer saves and reuses secondary
materials)).


Instead, in March 2007, EPA proposed
two exclusions for hazardous secondary
materials recycled under the control of
the generator (one exclusion would
apply to hazardous secondary materials
managed in non-land-based units,
whereas the other exclusion would
apply to hazardous secondary materials
managed in land-based units) and an
additional exclusion for hazardous
secondary materials transferred to
another party for reclamation.


For the exclusions for hazardous
secondary materials reclaimed under
the control of the generator, EPA
described three circumstances under
which we believe that discard does not
take place and where the potential for
environmental releases is low to non-
existent. The three situations involve
legitimate recycling of hazardous
secondary materials that are generated
and reclaimed at the generating facility,
at a different facility within the same
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company, or through a tolling
arrangement. Under all three
circumstances, the hazardous secondary
materials must be generated and
reclaimed within the United States or its
territories. Because the hazardous
secondary material generator in these
situations still finds value in the
hazardous secondary materials, has
retained control over them, and intends
to use them, EPA proposed to exclude
these materials from being a solid waste
and, thus, from regulation under
Subtitle C of RCRA if the recycling is
legitimate and if the hazardous
secondary materials are not
speculatively accumulated.


In those cases, however, where
generators of hazardous secondary
materials do not reclaim the materials
themselves, it often may be a sound
business decision to ship the hazardous
secondary materials to a commercial
facility or another manufacturer for
reclamation in order to avoid the costs
of disposing of the material. In such
situations, the generator has
relinquished control of the hazardous
secondary materials and the entity
receiving such materials may not have
the same incentives to manage the
hazardous secondary materials as a
useful product, especially if they are
paid a fee for managing the hazardous
secondary materials.


Accordingly, for the exclusion for
hazardou secondary materials
transferred to another party for
reclamation, the Agency proposed
conditions that, when met, would
indicate that these hazardous secondary
materials are not discarded. One of the
conditions would require the generator
to make reasonable efforts to determine
that its hazardous secondary materials
will be properly and legitimately
recycled (thus demonstrating the
hazardous secondary material is not
being discarded). Another condition
would require the reclamation facility to
have adequate financial asgurance (thus
demonstrating that the hazardous
secondary material will not be
abandoned). In addition, EPA proposed
that both the generator and reclaimer
would need to maintain shipping
records (to demonstrate that the
hazardous secondary material was sent
for reclamation and was received by the
reclaimer), and the reclaimer would be
subject to additional storage and
residual management standards (to
address the instances of discard
observed at off-site reclamation facilities
in the damage cases).


In addition, in March 2007, EPA's
supplemental proposal included a case-
by-case petition process to allow
applicants to demonstrate that their


hazardous secondary materials are not
discarded and therefore are not solid
wastes.


Finally, in EPA's March 2007
supplemental proposal, EPA proposed a
definition of legitimate recycling that
restructured the -legitimacy factors
originally proposed in October 2003.
The proposed legitimacy factors would
be used to determine whether the
recycling of hazardous secondary
materials is legitimate.


IV. How Do the Provisions in the Final
Rule Compare to Those Proposed on
March 26, 2007?


EPA is finalizing the exclusions
largely as proposed in March 2007, with
some revisions and clarifications. The
following is a brief overview of the
revisions.to the proposal, with
references to additional preamble
discussions for more detail.


For the exclusion for hazardous
secondary materials that are legitimately
reclaimed under the control of the
generator, we are clarifying the scope of
the exclusion, including addressing
issues with defining "on-site," "same
company," and "tolling arrangement."
We have also added additional data
elements to the notification
requirement, clarified that the
hazardous secondary materials must be
contained when managed in non-land-
based units, as well as in land-based
units, because hazardous secondary
materials that are released to the
environment and not immediately
recovered are discarded, and added a
reference to the new legitimacy
provision in § 260.43. We have also
revised the definition of land-based unit
to be "an area where hazardous
secondary materials are placed in or on
the land before recycling," while also
clarifying that the definition does not
include production units. For further
discussion of the generator-controlled
exclusion, see section VII of this
preamble.


For the exclusion for hazardous
secondary materials that are transferred
for the purpose of reclamation; we are
clarifying that hazardous secondary
materials held at a transfer facility for
less than 10 days will be considered to
be in transport. We are also allowing the
use of intermediate facilities that store
hazardous secondary materials for more
than 10 days, provided the facilities
comply with the same conditions
applicable to reclamation facilities. In
addition, the hazardous secondary
material generator must select the
reclamation facility (or facilities) that
can be used and must perform
reasonable efforts on both the
intermediate facility and reclamation


facility (or facilities), and the
intermediate facility must send the
hazardous secondary material to the
reclamation facility that the generator
selected. For the reasonable efforts
condition, we have included specific
questions in the regulatory language,
and are requiring both documentation
and certification. We are also clarifying
how the financial assurance condition
applies to reclamation and intermediate
facilities excluded under the transfer-
based exclusion, including tailored
regulatory language for financial
assurance specific to these types of
facilities. We have also added a
reference to the new legitimacy
provision in § 260.43. For further
discussion, see section VIII of this
preamble.


Regarding legitimacy, we are adding
legitimacy as a condition of the
exclusions and the non-waste
determinations in this rule, but are not
finalizing the language proposed in
§ 261.2(g) for all recycling. The ndw
legitimacy provision can be found at
§ 260.43. For further discussion, see
section IX of this preamble.


Finally, for the non-waste
determination process, we have limited
the categories for non-waste
determinations to materials reclaimed in
a continuous industrial process and
materials indistinguishable from.
products and we have revised the
criteria to make them more consistent
across the two categories of non-waste
determinations. Furthermore, we are not
finalizing the non-waste determination
for materials reclaimed under the
control of the generator via a tolling
arrangement or similar contractual
arrangement. For further discussion, see
sections X and XIX of this preamble.


V. How Does the Concept of Discard
Relate to the Final Rule?


In the March 2007 supplemental
proposal, EPA explained how the
concept of "discard" is the central
organizing idea behind the revisions to
the definition of solid waste being
finalized today (72 FR 14178). Basing
the revisions on "discard" reflects the
fundamental logic of the RCRA statute.
As stated in RCRA Section 1004(27),
"solid waste" is defined as "* * * any
garbage, refuse, sludge from a waste
treatment plant, or air pollution control
facility and other discarded material
* * * resulting from industrial,
commercial, mining and agricultural
activities. * * *" Therefore, in the
context of this final rule, a key issue is
the circumstances under which a
hazardous secondary material that is
recycled by reclamation is or is not
discarded.
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The March 2007 supplemental
proposal represented a shift from the
approach taken in the October 2003
proposal, which proposed to exclude
from the definition of solid waste any
hazardous secondary material generated
and reclaimed in a continuous process
within the same industry, provided the
reclamation was legitimate. "Same
industry" was defined as industries
sharing the same 4-digit NAICS code.
The basis for that proposed exclusion
was the holding in American Mining
Congress v. EPA ("AMC I"), 824 F.2d
1177 (DC Cir. 1987) that materials
destined for beneficial reuse in a
continuous process by the generating
industry are not discarded (68 FR
61563, 61564-61567).


Commenters critical of the October
2003 proposal argued, among other
things, that EPA failed to present a
reasoned analysis of the indicia of
discard (72 FR 14184-14185). In
evaluating these comments, EPA
determined that the effect of our
October'2003 proposal would be that
some hazardous secondary materials
generated and reclaimed under the
control of the generator would not be
excluded, even though the generator
had not abandoned the material and had
every opportunity and incentive to
maintain oversight of, and responsibility
for, the hazardous secondary material
being reclaimed. Under these
circumstances, we determined in March
2007 that discard has generally not
occurred (72 FR 14185). Therefore, in
the March 2007 supplemental proposal,
EPA decided to examine the concept of
discard, which is the driving principle
behind the court's holdings on the
definition of solid waste, rather than
trying to fit materials into specific fact
patterns addressed by the court (see 72
FR 14175).


EPA continues to believe that the
concept of discard is the most important
organizing principle governing the
determinations we have made in today's
final rule. In the series of decisions
discussed above relating to the RCRA
definition of solid waste, the Court of
Appeals for the DC Circuit has .
consistently cited a plain language
definition of discard, as meaning
"disposing, abandoning or throwing
away." Today's final rule is consistent
with that definition. Below is a
discussion of each provision of the final
rule with an explanation of how it
relates to discard. Further discussion of
the concept of discard and its
relationship- to specific provisions and
ways of implementing this rule is found
in sections V.A through V.D, below.


The Agency also incorporates in this
preamble to the final rule all


determinations in the March 2007
supplemental proposal, except to the
extent they are inconsistent with the
determinations in this preamble,
regarding the conditions for the solid
waste exclusions. In addition, EPA
notes that it did not reopen the specific
details of the speculative accumulation
regulation regarding the time periods
under which materials are to be
recycled, since these periods have been
part of the Agency's regulations for
many years and are familiar to persons
who are affected by the regulations.


A. Discard and the Generator-Controlled
Exclusions


In the March 2007 supplemental
proposal, EPA determined that if the
generator maintains control over the
recycled hazardous secondary material,
the material is legitimately recycled
under the standards established in the
proposal, and the material is not
speculatively accumulated within the
meaning of EPA's regulations, then the
hazardous secondary material is not
discarded. This is because the
hazardous secondary material is being
treated as a valuable commodity rather
than as a waste. By maintaining control
over, and potential liability for, the
recycling process, the generator ensures
that the hazardous secondary materials
are not discarded (see ABR 208 F.3d
1051 ("Rather than throwing these
materials [destined for recycling] away,
the producer saves them; rather than
abandoning them, the producer reuses
them.")) (72 FR 14178).


EPA continues to believe that when a
generator legitimately recycles
hazardous secondary material under its
control, the generator has not
abandoned the material and has every
opportunity and incentive to maintain
oversight of, and responsibility for, the
hazardous secondary material that is
reclaimed.


In determining when recycling occurs"under the control" of the generator,
EPA looked at three scenarios:
Recycling performed on-site, recycling
performed within the same company,
and recycling performed under certain
specific tolling arrangements.


In the March 2007 supplemental
proposal, EPA noted that, of the 208
recycling cases that caused
environmental damage, only 13
(approximately 6%) occurred as a result
of on-site recycling. We also agreed with
commenters on the October 2003
proposal who asserted that "generators
who recycle materials on-site (even if
the reclamation takes place in a
different NAICS code) are likely to be
familiar with the material and more


likely to maintain responsibility for the
materials" (72 FR 14185).


EPA also determined that this
rationale applies to legitimate
reclamation taking place within the
same company. In the case of same-
company recycling, both the generating
facility and the reclamation facility (if
they are different) would be familiar
with the hazardous secondary materials
and the company would be ultimately
liable for any mismanagement of the
hazardous secondary materials. Under
these circumstances, the incentive to
avoid such mismanagement would be so
strong that mismanagement also would
be unlikely.


In the case of certain tolling
operations, EPA determined in the
March 2007 supplemental proposal that
a certain specific type of tolling
arrangement provides equivalent
assurance that recycling is performed
"under the control of the generator" and'
does not constitute discard. Under this
type of arrangement, one company (the
tolling contractor) contracts with a
second company (the toll manufacturer)
to produce a specialty chemical from
specified unused materials identified in
the tolling contract. The toll
manufacturer produces the chemical
and the production process generates a
hazardous secondary material (such as a
spent solvent) which is routinely
reclaimed at the tolling contractor's
facility. The typical toll manuacturing
contract contains detailed specifications
about the product to be manufactured,
including management of any hazardous
secondary materials that are produced
and returned to the tolling contractor for
reclamation. Under this scenario, the
hazardous secondary material continues
to be managed as a valuable product, so
discard has not occurred. Moreover,
because the contract specifies that the
tolling contractor retains ownership of,
and responsibility for, the hazardous
secondary materials, there is a strong
incentive to avoid any mismanagement
or release. In essence, the tolling
contractor has outsourced a step in its
manufacturing process, but continues to
take responsibility and maintain control
of the process as a whole, including
both the unused materials going into the
process and the product and hazardous
secondary materials resulting from the
process.


For all three of these generator-
controlled exclusions-reclamation
performed on-site, within the same
company, and via certain tolling
arrangements-EPA continues to find
that the facility owner still finds value
in the hazardous secondary materials,
has retained control over them, and
intends to reclaim them. Therefore, EPA
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is finalizing an exclusion for these
materials, with certain restrictions
discussed below.


In the March 2007 supplemental
proposal, EPA also noted that
management in a land-based unit does
not automatically indicate a hazardous
secondary material is being discarded.
As long as the hazardous secondary
material is contained and is destined for
recycling under the control of the
generator, it would still meet the terms
of the exclusion. However, if the
hazardous secondary material is not
managed as a valuable product and, as
a result, a significant release to the
environment from the unit occurs and is
not immediately recovered, the
hazardous secondary material in the
land-based unit would be considered
discarded (72 FR 14186). Thus, EPA
proposed that the hazardous secondary
material must be contained in the land-
based unit in order for the exclusion to
be applicable.


However, in making this finding that
hazardous secondary materials managed
in a land-based unit must be contained
in order to retain the exclusion, EPA did
not intend to imply that hazardous
secondary materials managed in non-
land-based units do not need to be
contaisied. Hazardous secondary
materials released to the environment
are not destined for recycling and are
clearly discarded whether they
originated from a land-based unit or not.
Because non-land-based units do not
involve direct contact with the land, in
the March 2007 supplemental proposal,
EPA did not include an explicit
"contained" restriction for these units.
However, as commenters noted, it is
still possible for non-land-based units to
leak or otherwise release significant
amounts of hazardous secondary
materials to the environment, even if
they are not in direct contact with the
land, resulting in those materials being
disckrded. Thus, for today's final rule,
EPA is requiring that hazardous
secondary materials must be contained
(whether it is managed in land-based
units or non-land-based units) in order
to identify the hazardous secondary
materials that are not being discarded
and, therefore, are not solid wastes.


Another restriction on the generator-
controlled exclusions is the prohibition
against speculative accumulation. As
noted in the March 2007 supplemental
proposal, restrictions on speculative
accumulation (40 CFR 261.1(c)(8)) have
been an important element of the RCRA
hazardous waste recycling regulations
since they were promulgated on January
4, 1985. Historically, hazardous
secondary materials excluded from the
definition of solid waste generally


become wastes when they are
speculatively accumulated, because, at
that point, they are considered to be
unlikely to be recycled and therefore
discarded. According to this regulatory
provision, a hazardous secondary
material is accumulated speculatively if
the person accumulating it cannot show
that the material is potentially
recyclable; further, the person
accumulating the hazardous secondary
material must show that during a .
calendar year (beginning January 1) the
amount of such material that is
recycled, or transferred to a different
site for recycling, must equal at least
75% by weight or volume of the amount
of that material at the beginning of the
period. As noted in the March 2007
supplemental proposal, this provision
already applies to hazardous secondary
materials that are not otherwise
considered to be wastes when recycled,
such as materials used as ingredients or
commercial product substitutes,
materials that are recycled in a closed-
loop production process, or unlisted
sludges and by-products being
reclaimed (72 FR 14188). Given that a
significant portion of the damage cases
stemmed from over-accumulation of
hazardous secondary materials, EPA
continues to believe that a restriction on
speculative accumulation is needed to
determine that the hazardous secondary
material is being recycled and is not
discarded.


In addition, as with all recycling
exclusions under RCRA, the excluded
hazardous secondary materials must be
recycled legitimately. As discussed in
section IX of this preamble, EPA has
long articulated the need to distinguish
between "legitimate" (i.e., true)
recycling and "sham" recycling,
beginning with the preamble to the 1985
regulations that established the
definition of solid waste (50 FR 638,
January 4, 1985) and continuing with
the October 2003 proposed codification
of criteria for identifying legitimate
recycling. Because there can be a
significant economic incentive to
manage hazardous secondary materials
outside the RCRA regulatory system,
there is a potential for some handlers to
claim that they are recycling, when, in
fact, they are conducting waste
treatment and/or disposal in the guise of
recycling. While the legitimacy
construct applies to both excluded
recycling and the recycling of regulated
hazardous wastes, hazardous secondary
materials that are not legitimately
recycled (i.e., that are being treated and/
or disposed in the guise of recycling) are
discarded materials and, therefore, are
solid wastes.


A final restriction on the generator-
controlled exclusion from the definition
of solid waste is that the hazardous
secondary material must be generated
and recycled within the United States.'
Because hazardous secondary materials
that are exported for recycling passes
out of the regulatory control of the
federal government, making it difficult
to determine if these activities are
"under the control of the generator" and
because, as noted in the March 2007
supplemental proposal, we do not have
sufficient information about most
recycling activities outside of the United
States to decide whether discard is
likely or unlikely (72 FR 14187), EPA
continues to find that this restriction is
needed to properly define when the
hazardous secondary material is not
being discarded.


B. Discard and the Transfer-Based
Exclusion


As EPA noted in the March 2007
supplemental proposal, in cages where
generators of hazardous secondary
materials do not reclaim the materials
themselves, it often may be a sound
business decision to ship the hazardous
secondary materials to be reclaimed to
a commercial facility or another
manufacturer in order to avoid the costs
of disposing of the material.


In such situations, EPA determined
that the generator has relinquished
control of the hazardous secondary
materials and the entity receiving such
materials may not have the same
incentives to manage them as a useful
product (72 FR 14178). This is
evidenced by. the results of the
environmental problems stfudy, found in
the docket of today's final rule. Of the
208 damage cases EPA identified for the
March 2007 supplemental proposal, 195
(about 94%) were from off-site third-
party recyclers, with clear instances of
discard resulting in risk to human
health and the environment, including
cases of large-scale soil and ground
water contamination with remediation
costs in some instances in the tens of
millions of dollars.


In addition, the market forces study in
the docket for today's rulemaking
supports the conclusion that the pattern
of discard at off-site, third party
reclaimers is a result of inherent
differences between commercial


I As discussed in section VII.C., persons taking
advantage of the generator-controlled option must
also notify the regulatory authority. This
notification requirement is needed to enable
credible evaluation of the status of hazardous
secondary materials under RCRA and to ensure the
terms of the exclusions are being met by generators
and reclaimers. These types of notification
requirements in this rule are being promulgated
under the authority of RCRA section 3007.
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recycling and normal manufacturing. As
opposed to manufacturing, where the
cost of raw materials or intermediates
(or inputs) is greater than zero and
revenue is generated primarily from the
sale of the output, hazardous secondary
materials recycling can ihvolve
generating revenue primarily from
receipt of the hazardous secondary
materials (72 FR 14182). Recyclers of
hazardous secondary materials in this
situation may thus respond differently
from traditional manufacturers to
economic forces and incentives,
accumulating more inputs (hazardous
secondary materials) than can be
processed (reclaimed). In addition,
commercial recyclers appear to have
less flexibility than in-house recyclers
(e.g., during price fluctuations, in-house
recyclers can more easily switch from
recycling to disposal or from recycled
inputs to virgin inputs, which
commercial recyclers cannot) (72 FR'
14183).


After reviewing public comments on
the recycling studies (see section XV.D.
of today's preamble), EPA continues to
believe that conditions are needed
under the transfer-based exclusion for
the Agency to determine that these
hazardous secondary materials are not
discarded.


2


One key condition that reflects the
basic premise underlying the exclusion
is the condition that the hazardous
secondary material generator perform
and document reasonable efforts to
ensure that its hazardous secondary
material will be properly and
legitimately recycled. As EPA explained
in the March 2007 supplemental
proposal, in order to demonstrate that
hazardous secondary materials will not
be discarded, generators who transfer
their hazardous secondary materials to a
third party must have a reasonable
understanding of who will be
reclaiming the materials and how they
will be managed and reclaimed and a
reasonable assurance that the recycling
practice is safe and legitimate (72 FR
14194). In order for a generator to
determine whether its hazardous
secondary materials are not solid wastes
because they are not discarded, the
generator must make a reasonable effort


2 These are conditions beyond the prohibition on
speculative accumulation, the requirement that the
hazardous secondary material be contained, and the
requirement that the materials be legitimately
recycled, as described in section VII.C., which
Would also apply to the transfer-based exclusion.
The transfer-based exclusion also includes
notification requirement, which is needed to enable
credible evaluation of the status of hazardous
secondary materials under section 3007 of RCRA
and to ensure the terms of the exclusions are being
met by generators, intermediate facilities, and
reclaimers.


to ensure that the reclaimer intends to.
legitimately recycle the material and not
discard it, and that the reclaimer (and
any intermediate facility) will properly
manage the material.


EPA continues to find that the
reasonable efforts condition is critical in
determining when hazardous secondary
materials sent to another party for
reclamation are not discarded.
According to the successful recycling
study found in the docket for today's
rulemaking, generators of hazardous
secondary materials frequently perform'
audit activities and inquiries to
determine whether the entity to which
they are sending hazardous secondary
materials is equipped to responsibly and
legitimately reclaim and manage those
materials without the risk of releases or
other environmental damage. These
recycling and waste audits of other
companies' facilities form a backbone of
many of the transactions in the
hazardous secondary materials markets.
As noted in the March 2007
supplemental proposal, EPA's
successful recycling study quotes one
large recycling and disposal vendor as
stating that of its new customers, 60%
of the large customers and 30-50% of
,the smaller customers now perform
audits on them (72 FR.14191). Thus,
although these practices are not
universal, they do indicate that there are
currently many generators who
recognize the risk of third-party
recyclers discarding their hazardous
secondary materials and who take
responsibility to ensure that this discard
does not occur. By codifying the
reasonable efforts condition of the
transfer-based exclusion, EPA believes
that hazardous secondary materials
generated by companies who take this
type of responsibility are not being
discarded.


EPA has developed a reasonable
efforts condition that is objective and is
based on the types of information that
are typically gathered in environmental
audits currently performed by
generators. However, one piece of
information that is not included under
the reasonable efforts provision being
finalized today is the financial health of
the reclamation facility. While EPA
agrees with comments received that
state that evaluating the financial health
of a company can be a useful exercise,
and encourages companies to do so, it
is not an activity that lends itself to an
objective standard that would be
workable in a solid waste identification
regulation.


However, the financial health of a
reclamation facility can still be a crucial
consideration in determining whether
discard is taking place. According to the


successful recycling study, an
examination of a company's finances is
an important part of many
environmental audits. In addition, the
environmental problems study showed
that bankruptcies or other types of
business failures were associated with
138 (66%) of the damage cases, and the
market forces study identified a low net
worth of a firm as a strong indication of
a sub-optimal outcome of recycling.


To address the issue of the correlation
of financial health with the absence of
discard, EPA proposed in the March
2007 supplemental proposal to require
that reclamation facilities obtain
financial assurance. The financial
assurance requirements are designed to
help EPA determine that the hazardous
secondary material generator is not
discarding the hazardous secondary
material by sending it to a reclamation
facility that is financially unsound.


In addition, by obtaining financial
assurance, the owner/operator of the
reclamation facility (or intermediate
facility) is making a direct
demonstration that it will not abandon
the hazardous secondary material.
Discard through abandonment was a
major cause of damages identiied in the
environmental problems study. Of the
208 damage cases, 69 (33%). cases
involved abandoned materials. By
obtaining financial assurance, a
reclaimer (or intermediate facility) is
demonstrating that even if events
beyond its control make its operations
uneconomical, tbhe hazardous secondary
material. will not be abandoned.


Another major cause of damages
identified in the environmental
problems study was mismanagement of
recyclable materials, constituting the
primary cause of damage in 81 (40%) of
the 208 cases. Accordingly, in the
March 2007 supplemental proposal,
EPA proposed a condition for reclaimers
that they must manage the hazardous
secondary materials in at least as
protective a manner as they would an
analogous raw material, and in such a
way that the hazardous secondary
materials would not be released into the
environment (72 FR 14195). After
reviewing the comments, EPA continues
to find that such a condition is needed
for the Agency to determine that the
hazardous secondary materials are not
discarded.


The third major source of damages
identified in the environmental
problems study was mismanagement of
residuals generated from the
reclamation activity, constituting the
primary cause of damage in 71 (34%) of
the 208 cases. As discussed in the
March 2007 supplemental proposal,
EPA found that in many cases, the
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residuals were comprised of the most
hazardous components of the hazardous
secondary materials (e.g.,
polychlorinated biphenyls (PCBs) from
transformers) and were simply disposed
of in on-site landfills or piles, with little
regard for the environmental
consequences of such mismanagement
or possible CERCLA liabilities
associated with cleanup of these
releases. Therefore, EPA proposed that
"any residuals that are generated from
reclamation processes will be properly
managed. If any residuals exhibit a
hazardous characteristic according to
subpart C of 40 CFR part 261, or
themselves are listed hazardous wastes,
they are hazardous wastes (if discarded)
and must be managed according to the
applicable requirements of 40 CFR parts
260 through 272" (72 FR 17195). EPA
continues to find that this condition is
important to clarify the regulatory status
of these waste materials, and to
emphasize in explicit terms that the
residuals generated from reclamation
operations must be managed properly
(i.e., consistent with federal and state
requirements).


Finally, other provisions of the
transfer-based exclusion help ensure
that the hazardous secondary material is
properly transferred to the reclamation
facility for recycling. Only the
hazardous secondary material generator,
transporter, intermediate facility and
reclaimer can handle the material. (Note
that, as with hazardous waste, a
hazardous secondary material can be
held up to 10 days at a transfer facility
and still be considered as being in
transport.) The hazardous secondary
material generators, intermediate, and
reclamation facilities claiming the
exclusion must keep records of the
hazardous secondary material
shipments, and reclamation and
intermediate facilities must send
confirmations of receipt back to the
hazardous secondary material generator.
Thus, all parties responsible for the
excluded hazardous secondary materials
will be able to demonstrate that the
materials were in fact sent for
reclamation and arrived at the intended
facility and were not discarded in
transit. For hazardous secondary
material generators who are exporting to
other countries for reclamation, notice
and consent must be obtained, thus
facilitating oversight of the hazardous
secondary material when sent beyond
the borders of the United States, helping
to eihsure that it is recycled rather than
discarded.


C. Discard and Non-Waste
Determinations


In addition to the exclusions
discussed above, the Agency is also
finalizing a process for obtaining a case-
specific non-waste determination for
certain hazardous secondary materials
that are recycled. This process allows a
petitioner to receive a formal
determination from EPA (or the state, if
the state is authorized for this provision)
that its hazardous secondary material is
not discarded and therefore is not a
solid waste'.he procedure allows EPA
or the authorized state to take into
account the particular fact pattern of the
reclamation operation to determine that
the hazardous secondary material in
question is not a solid waste.


The determination is available to
applicants who demonstrate (1) that
their hazardous secondary materials are
reclaimed in a continuous industrial
process, or (2) that the materials are
indistinguishable in all relevant aspects
from a product or intermediate.


As discussed earlier, court decisions
have made it clear that hazardous
secondary materials reclaimed in a
continuous industrial process are not
discarded and, therefore, are not solid
waste. As discussed in the March 2007
supplemental proposal, EPA believes
that the generator-controlled exclusion
also excludes from the definition of
solid waste hazardous secondary
materials recycled in a continuous
industrial process (72 FR 14202). In
effect, hazardous secondary materials
reclaimed in a continuous process are a
subset of the hazardous secondary
materials reclaimed under the control of
the generator that are excluded under
today's rule.


However, EPA also recognized in the
March 2007 supplemental proposal that
production processes can vary widely
from industry to industry. Thus, in
some cases, EPA may need to evaluate
case-specific fact patterns to determine
whether an individual hazardous
secondary material is reclaimed in a
continuous industrial process, and
therefore not a solid waste. 3 EPA


3 See, for example the ABR decision, where the
Court acknowledged that the term "discard" could
be "ambiguous as applied to some situations, but
not as applied to others," and particularly cited the
difficulty in examining the details of the many
processes in the mineral processing industry (208
F.3d at 1056). While the court overturned EPA's
regulations for casting too wide a net over
continuous industrial processes, it acknowledged
that there are a large number of processes, some of
which may be continuous and some of which may
not. Determining what is a continuous process in
the mineral processing industry, according to the
Court, would require examination of the details of
the processes and does not lend itself, well, to
broad abstraction. Specifically, the Court stated,


continues to believe that this is best
done through a case-by-case procedure
and is, therefore, finalizing the non-
waste determination process today.


In addition to ruling that hazardous
secondary materials recycled within a
continuous industrial process are not
discarded and therefore not solid waste,
the courts have also said that hazardous
secondary materials destined for
recycling in another industry are not
automatically discarded. In the Safe
Food decision, the Court stated,
"[niobody questions that virgin * * *


feedstocks are products rather than
wastes. Once one accepts that premise,
it seems eminently reasonable to treat
[recycled] materials that are
indistinguishable in the relevant
respects as products as well" (350 F.3d
at 1269). In Safe Food, the court
accepted EPA's determination that the
"relevant respects" were that "market
participants treat the * * * materials
more like valuable products rather than
like negatively-valued wastes managing
them in ways inconsistent with discard,
and that the fertilizers derived from
these recycled feedstocks are chemically
indistinguishable from analogous
commercial products made from virgin
materials." Id. As a result, EPA
recognized in the March 2007
supplemental proposal, and continues
to believe today, that there may be some
instances that would benefit from a non-
waste determination (72 FR 14203).
Thus, we are also finalizing the non-
waste determination process for
hazardous secondary materials
indistinguishable in all relevant aspects
from a product or intermediate.


VI. When Will the Final Rules Become
Effective?


This final rule is effective on
December 29, 2008. Section 3010(b) of
RCRA allows EPA to promulgate a rule
with a period for the effective date
shorter than six months where the
Administrator finds that the regulated
community does not need additional
time to come into compliance with the
rule. This rule does not impose any
requirements on the regulated


"Some mineral processing secondary materials
covered under the Phase IV Rule may not proceed
directly to an ongoing recycling process and may
be analogous to the sludge in AMC H. The parties
have presented this aspect of the case in broad
abstraction, providing little detail about the many
processes throughout the industry that generate
residual material of the sort EPA is attempting to
regulate under RCRA, * * " 208 F.3d at 1056.


In the case of today's final rule, which applies
across industries, there are far larger and more
diverse processes. While EPA believes it is
establishing a reasonable set of principles, they
must still be applied to the details of the industrial
processes in question.
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community; rather, the rule provides
flexibility in the regulations with which
the regulatory community is required to
comply. The Agency finds that the
regulatory community does not need six
months to come into compliance.


VII. Exclusion for Hazardous
Secondary Materials That Are
Legitimately Reclaimed Under the
Control of the Generator


A. What Is the Purpose of This
Exclusion?.


Sections 261.2(a)(2)(ii) and
261.4(a)(23), being finalized today,
excludes from the definition of solid
waste those hazardous secondary
materials which remain under the
control of the generator when
legitimately reclaimed. By maintaining
control over, and potential liability for,
the hazardous secondary materials and
the reclamation process, the generator
ensures that such materials have not
been discarded. When reclaimed under
the control of the generator, the
hazardous secondary materials are being
treated as a valuable commodity rather
than a waste. However, if such
hazardous secondary materials are
released into the environment and are
not recovered immediately, they have
been discarded and the generator is
subject to all applicable federal and
state regulations, as well as applicable
cleanup authorities.


B. Scope and Applicability


EPA is today excluding from the
definition of solid waste those
hazardous secondary materials that are
legitimately reclaimed under the control
of the generator, provided they are not
speculatively accumulated and they are
reclaimed within the United States or its
territories. In addition, the generator
must submit a notification of the
exclusion to EPA or the authorized state
and the hazardous secondary material
must be contained in the units in which
it is stored. The provision excluding
hazardous secondary materials that are
under the control of the generator and
that are managed in land-based units is
found at 40 CFR 261.4(a)(23), while the
provision excluding such materials that
are managed in non-land-based units is
found at 40 CFR 261.2(a)(2)(ii). A land-
based unif is defined in 40 CFR 260.10
as an area where hazardous secondary
materials are placed in or on the land
before recycling, but this definition does
not include land-based production
units. Examples of land-based units
include surface impoundments and
piles.


The definition of "hazardous
secondary material generated and


reclaimed under the control of the
generator" is finalized in 40 CFR 260.10
and consists of three parts. The first part
applies to hazardous secondary
materials generated and legitimately
reclaimed at the generating facility. For
purposes of this exclusion, "generating
facility" means all contiguous property
owned, leased, or otherwise controlled
by the hazardous secondary material
generator, and "hazardous secondary
material generator" means any person
whose act or process produces
hazardous secondary materials at the
generating facility. A facilitythat
collects hazardous secondary materials
from other persons (for example, when
mercury-containing equipment.is
collected through a special collection
program) is not the hazardous secondary
material generator of those materials.


Under this definition, if a generator
contracts with a different company to
reclaim hazardous secondary materials
at the generator's facility, either
temporarily or permanently, the
materials would be considered under
the control of the generator. However,
generators sometimes contract with a
second company to collect hazardous
secondary materials at the generating
facility and the materials are
subsequently reclaimed at the facility of
the second company. In that situation,
the hazardous secondary materials
would no longer be considered "under
the control of the generator" and would
instead be managed under the exclusion -
for materials transferred for reclamation.


The second part of the definition
applies to hazardous secondary
materials generated and legitimately
reclaimed at different facilities if the
reclaiming facility is controlled by the
generator or if a person as defined in
§ 260.10 controls both the generator and
the reclaimer. For purposes of this
exclusion; "control" means the power to
direct the policies of the facility,
whether by the ownership of stock,
voting rights, or otherwise, except that
contractors who operate facilities on
behalf of a different person as defined
in § 260.10 shall not be deemed to
"control" such facilities. Thus, when a
contractor operates two facilities, each
of which is owned by a different
company, hazardous secondary
materials generated at the first facility
and reclaimed at the second facility are
not considered "under the control of the
generator" and must use the exclusion
for such materials that are transferred
for reclamation.


Under the definition promulgated in
today's final rule, the generating facility
must provide one of two certifications:
(1) That the generating facility will send
the indicated hazardous secondary


materials to the reclaiming facility,
which is controlled by the generating
facility, and that either the generating
facility or the reclaiming facility has
acknowledged full responsibility for the
safe management of such hazardous
secondary materials; or (2) that the
generating facility will send the
hazardous secondary materials to the
reclaiming facility, that both facilities
are under common control, and that
either the generating facility or the
reclaiming facility has acknowledged
full responsibility for the safe
management of such hazardous
secondary materials. This certification
should be made by an official familiar
With the corporate structure of both the
generating and the reclaiming facilities.
The certification should be retained at
the site of the generating facility.


The third part of the definition
applies to hazardous secondary
materials that are generated pursuant to
a written contract between a tolling
contractor and a toll manufacturer and
legitimately reclaimed by the tolling
contractor. For purposes of this
exclusion, a tolling contractor is a
person who arranges for the production
of a product or intermediate made from
specified unused materials through a
written contract with a toll
manufacturer. The toll manufacturer is
the person who produces a product or
intermediate made from specified
unused materials pursuant to a written
contract with a tolling contractor. Under
today's final rule, the tolling contractor
must certify that it has a written
contract with the toll manufacturer to
manufacture a product or intermediate
made from specified unused materials,
and that the tolling contractor will
reclaim the hazardous secondary
materials generated during the
manufacture of the product or
intermediate. The tolling contractor
must also certify that it retains
ownership of, and liability for, the
hazardous secondary materials that are
generated during the course of the
manufacture, including any releases of
hazardous secondary materials that
occur during the manufacturing process
at the toll manufacturer's facility. This
certification should be made by an
official familiar with the terms of the
written contract and should be retained
at the site of the tolling contractor.


C. Restrictions and Requirements


Hazardous secondary materials must
be contained. The regulations at 40 CFR
261.2(a)(2)(ii) and 40 CFR 261.4(a)(23)
apply to hazardous secondary materials
that are generated and legitimately
reclaimed under the control of the
generator in the United States or its
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territories. Under these provisions, the
hazardous secondary materials must be
contained, whether they are stored in
land-based units or non-land-based
units. Generally, such material is
"contained" if it is placed in a unit that
controls the movement of the hazardous
secondary material out of the unit and
into the environment. These restrictions
support EPA's determination that
materials managed in this manner are
not discarded.


In the event of a release from a unit
to the environment, the hazardous
secondary materials that remain in the
unit may or may not meet the terms of
the exclusion. They would be
considered solid wastes if they are not
managed as a valuable raw material,.
intermediate, or product, and as a result,
a "significant" release of hazardous
secondary materials from the unit to the
environment were to take place and the
materials were not immediately
recovered. If such a significant release
were to occur, the hazardous secondary
materials remaining in the unit would
be considered solid and hazardous
wastes and the unit would be subject to
the appropriate hazardous waste
regulations. For example, an acidic
hazardous secondary material
undergoing reclamation could be stored
in a tank that experienced a failure. A
facility might fail to monitor the
structural integrity of the tank, as most
product tanks are monitored, or the tank
might not be constructed to contain
acidic hazardous secondary materials,
causing a significant release of such
materials into the environment that is
not immediately recovered. The unit
itself would consequently be considered
a hazardous waste management unit
because the hazardous secondary
materials were not being managed as a
valuable raw material, intermediate, or
product, as evidenced by the failure to
monitor it for structural integrity,
resulting in the release. Thus, the unit
and any remaining waste would be
subject to Subtitle C controls because
the hazardous secondary materials in
the unit have been discarded. In
addition, any of the released materials
that were not immediately recovered
would also be considered discarded
and, if hazardous, subject to appropriate
federal or state regulations and
applicable authorities. .Thus, to be
excluded from the definition of solid
waste, the facility has an obligation to
manage the material as it would any raw
material, intermediate or product
because of its value. This includes, for
example, operating and maintaining
storage units in the same manner as
product units. In the above example,


whether by mismanagement of the
' hazardous secondary materials or by
storing acidic materials in a tank not
constructed to handle them or because
of the failure to monitor the structural
integrity of the unit, the result is that the
unit would come under Subtitle C
regulation.


Conversely, a tank or a surface
impoundment in good condition may
experience small releases resulting from
normal operations of the facility.
Sometimes a material may escape from
primary containment and may be
captured by secondary containment or
some other mechanism that would
prevent the material from being released
to the environment or would allow
immediate recovery of the material. In
that case, the unit would retain its
exclusion from RCRA hazardous waste
regulation and the hazardous secondary
materials in the unit would still be
excluded from the definition of solid
waste, even though any such materials
that had been released would be
considered discarded if not immediately
recovered and would be subject to
appropriate regulation. One specific
example of "contained" hazardous
secondary materials would be furnace
bricks collected from production units
and stored on the ground in walled bins
before being used as feedstocks in the
metals production process. If there were
very small releases from the walled bins
due to precipitation runoff, such
releases would not cause the storage
bins to be subject to Subtitle C controls.


It should be noted that a "significant"
release is not necessarily large in
volume. Such a release could include an
unaddressed small release to the
environment from a unit that, if allowed
to continue over time, could cause
significant damage. Any one release
may not be significant in terms of
volume. However, if the cause of such
a release remains unaddressed over time
and hazardous secondary materials are
managed in such a way that the release
is likely to continue, the materials in the
unit would not be contained. For
example, a rusting tank or containers
that are deteriorating may have a slow
leak that, if unaddressed, could, over
time, cause a significant environmental
impact. Similarly, a surface
impoundment with a slow, unaddressed
leak to groundwater could result, over
time, in significant damage. Another
example would be a large pile of lead-
contaminated finely ground dust
without any provisions to prevent wind
dispersal of the dust. Such releases, if
unaddressed over time and likely to
continue, would mean that the
hazardous secondary materials
remaining in the unit were not being


managed as a valuable raw material,
intermediate, or product and that the
materials had been discarded. As a
result, the hazardous secondary
materials in the unit would be
hazardous wastes and these units would
be subject to the RCRA hazardous waste
regulations.


Speculative accumulation. In addition
to the containment provision, hazardous
secondary materials that are generated
and legitimately reclaimed under the
control of the generator are subject to
the speculative accumulation provisions
of 40 CFR 261.1(c)(8). If these materials
are speculatively accumulated, they are
considered discarded. EPA did not
propose changes to the speculative
accumulation provisions in its March
26, 2007 proposal.


Legitimate Recycling. Under this
exclusion, hazardous secondary
materials under the control of the
generator must be legitimately
reclaimed, as specified under 40 CFR
260.43. Legitimate recycling must
involve a hazardous secondary material
that provides a useful contribution to
the recycling process or product and the
recycling process must produce a
valuable product or intermediate. In
addition, as part of a legitimacy
determination, persons must consider
whether the hazardous secondary
material is managed as a valuable
product and must consider the levels of
toxics in the product of the recycling
process as compared to analogous
products made from virgin materials.
The details of the legitimacy provision
are discussed in section IX of this
preamble.


Notification. Under today's rule,
hazardous secondary material
generators, tolling contractors, toll
manufacturers, and reclaimers (where
the generator and reclaimer are part of
the same company, but located at
different facilities) managing hazardous
secondary materials reclaimed under
the control of the generator are required
to submit a notification prior to
operating under this exclusion and by
March 1 of each even numbered year
thereafter to the EPA Regional
Administrator using EPA Form 8700-
12. In states authorized by EPA to
administer the RCRA Subtitle C
hazardous waste program, notifications
may be sent to the state Director. The
notice must include:


e The name, address and EPA ID
number (if applicable) of the facility;


* The name and telephone number of
a contact person;


" The NAICS code of the facility;
* The exclusion under which the


hazardous secondary materials will be
managed (e.g., 40 CFR 261.2(a)(2(ii)
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and/or 40 CFR 261.4(a)(23) for
hazardous secondary materials managed
in a land-based unit);


* When the facility expects to begin
managing the hazardous secondary
materials in accordance with the
exclusion;


* A list of hazardous secondary
materials that will be managed
according to the exclusion (reported as
the EPA hazardous waste numbers that
would apply if the hazardous secondary
miterials were managed as hazardous
waste);


* For each hazardous secondary
material, whether the material, or any
portion thereof, will be managed in a
lafid-based unit;


0 The quantity of each hazardous
setondary material to be managed
annually; and


* The certification (included in EPA
Form 8700-12) signed and dated by an
authorized representative of the facility.


Generators and reclaimers are
required to notify on a per facility basis.
In other words, facilities managing
hazardous secondary materials will
need to submit a notification form in
accordance with the exclusion. One
notification cannot cover two or more
facilities. Furthermore, each facility
need only use one notification form to
list all of the hazardous secondary
materials to be managed under the
exclusion (i.e., facilities need not file
separate notifications for each
hazardous secondary material).


We are also requiring facilities that
stop managing hazardous secondary
materials in accordance with the
exclusion to notify the Regional
Administrator within 30 days using the
same EPA Form 8700-12. Notification
in this instance serves two objectives:
(1) It allows states to follow up with the
facility to verify that the hazardous
secondary material has not been
discarded; and (2) it maintains the
usability of the database to enable states
to monitor compliance and, for today's
transfer-based exclusion, to assist
generators with performing reasonable
efforts on potential reclaimers. We
consider a facility to have 'stopped'
managing hazardous secondary
materials when a facility no longer
generates, manages and/or reclaims
hazardous secondary materials under
the exclusion and does not expect to
manage any amount of hazardous
secondary material under the exclusion
for at least one year. This includes if the
facility chooses to manage the
hazardous secondary materials as
hazardous waste or the facility chooses
to temporarily suspend management of
hazardous secondary materials and does
not expect to manage any amount of


hazardous secondary materials for at
least one year. For example, a facility
that has previously notified it is
managing hazardous secondary
materials under the exclusion, but then
subsequently chooses to stop managing
all hazardous secondary materials for a
period of at least one year, must notify
the Regional Administrator. However, if
this same facility only stopped
managing one type of hazardous
secondary material (but continued to
manage another type of hazardous
secondary material under the exclusion)
it would not need to notify, and could
just update its list of hazardous
secondary materials during the next
periodic re-notification submitted every
two years. Additionally, if a reclaimer or
intermediate facility managing
hazardous secondary materials under
the transfer-based exclusion requests
release of financial assurance under 40
CFR 261.143(h), it is clear the facility
has 'stopped' managing hazardous
secondary materials, and, therefore,
must notify the Regional Administrator
(for additional clarification, notification
does not 'trigger' the process for
releasing financial assurance; instead, a
facility wishing to 6e released from
financial assurance obligations must
notify it has 'stopped' managing
hazardous secondary materials). Of
course, a facility could certainly choose
to begin managing hazardous secondary
materials gain and would simply have'
to submit'a notification in compliance
with 40 CFR 260.42.


We note that the requirement to
provide this notification is not a
condition of the exclusion. Thus, failure
to comply with the requirement
constitutes a violation of RCRA, but
does not affect the excluded status of
the hazardous secondary materials.


We believe our authority to request
such information is inherent in our
authority to determine whether a
material is discarded, and we consider
this to be the minimum information
needed to enable credible evaluation of
the status of hazardous secondary
materials under section 3007 of RCRA
and to ensure that the terms of the
exclusions are being met by generators
and reclaimers. EPA further believes
that RCRA section 3007 allows us to
gather information about any material
when we have reason to believe that it
may be a solid waste and possibly a
hazardous waste within the meaning of
RCRA section 1004(5). Section 2002 also
gives EPA authority to issue regulations
necessary to carry out the purposes of
RCRA.


We also note that after EPA
promulgates regulations listing a
material as a hazardous waste or


identifying it by its characteristics,
section 3010 of RCRA requires
generators of such materials to submit a
notification to EPA within 90 days.
Since the changes finalized today could
substantially affect the universe of
facilities in the Subtitle C system, we
believe the notifications are appropriate.


The intent of this notification
requirement is to provide basic
information to the regulatory agencies
about who will be managing hazardous
secondary materials under the
exclusion. The specific information
included in today's notification
requirement will enable regulatory
agencies to monitor compliance
adequately and to ensure hazardous
secondary materials are managed
.according to the exclusion and not
discarded. For example, in the
notification, EPA requires facilities to
include the quantity of hazardous
secondary materials that will be
managed according to the exclusion and
whether certain types of hazardous
secondary materials will be managed in
land-based units. This information can
be used to assist RCRA inspectors in
determining which facilities may
warrant greater oversight and provides a
basis for setting enforcement priorities.
Furthermore, requiring facilities to
notify when they have stopped
managing hazardous secondary
materials allows states to follow-up and
ensure that hazardous secondary
materials were not discarded.
Notification information is collected in
EPA's RCRAInfo database, which is the
national repository of all RCRA Subtitle
C site identification information,
whether collected by a state authority or
EPA. EPA provides public access to this
information through EPA's public Web
site at http://www.epa.gov/enviro/htmll
rcris/ (or other successor Web site).


This notification requirement is the
same as the notification requirement for
today's transfer-based exclusion found
in section VIII.C. of today's preamble.
Sending to an intermediate facility. We
note that under this exclusion,
hazardous secondary materials may not
be sent to an intermediate facility as
defined in 40 CFR 260.10 (i.e., a facility,
other than a generator or reclaimer, that
stores hazardous secondary materials for
more than 10 days). If hazardous
secondary materials are sent to
intermediate facilities, they would not
meet the definition of hazardous
secondary materials reclaimed under
the control of the generator, and they are
subject to the conditions of the transfer-
based exclusion, discussed below.
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D. Terminating the Exclusion


Units managing excluded hazardous
secondary materials are not subject to
the closure regulations in 40 CFR parts
264 and 265 subpart G. However, when
the use of these units is ultimately
discontinued, all owners and operators
must manage any remaining hazardous
secondary materials that are not
reclaimed and remove or decontaminate
all hazardous residues and
contaminated containment system
components, equipment structures, and
soils. These hazardous secondary
materials and residues, if no longer
intended for reclamation, would also no
longer be eligible for the exclusion
(which only applies to materials that
will be reclaimed). Failure to remove
these materials within a reasonable time
frame after operations cease could cause
the facility to become subject to the full
Subtitle C requirements if the Agency
determines that recycling is no longer
feasible. While this final rule does not
set a specific time frame for these
activities, the Agency believes that they
typically should be completed within
the time frames established for
analogous activities. For example, the
requirements for product tanks under 40
CFR 261.4(c) allow 90 days for removal
of hazardous material after the unit
ceases to be operated for manufacturing.
This time frame should serve as a
guideline for regulators in determining
on a case-by-case basis whether owners
and operators have completed these
activities within a reasonable time
frame. In any event, these hazardous
secondary materials remain subject to
the speculative accumulation
restrictions in 40 CFR 261.1(a)(8), which
includes both a time limitation and a
requirement that the facility be able to
show there is a feasible means of
recycling the hazardous secondary
material.


E. Enforcement


Under today's rule, hazardous
secondary materials generated and
legitimately reclaimed within the
United States under the control of the
generator are excluded from RCRA
Subtitle C regulation, but are subject to
certain restrictions, principally
speculative accumulation, legitimate
recycling, and containment. Persons
that handle these hazardous secondary
materials are responsible for
maintaining the exclusion by ensuring
ihat these restrictions are met. If the
hazardous secondary materials are not
managed pursuant to these restrictions,
they are not excluded. They would then
be considered solid and hazardous
wastes if they were listed or they


exhibited a hazardous waste
characteristic for Subtitle C purposes
from their point of generation. Persons
operating under the exclusion are also
required to notify EPA or the authorized
state.


Persons taking advantage of today's
exclusion that fail to meet the
requirements may be subject to an
enforcement action. EPA could choose
to bring an enforcement action under
RCRA section 3008(a) for violations of
the hazardous waste requirements
occurring from the time the hazardous
secondary materials are generated
through the time they are ultimately
disposed of or reclaimed. The Agency
affirms in this preamble that § 261.2(f)
applies to claims that hazardous
secondary materials are not solid waste
because they are being legitimately
recycled. Respondents in enforcement
cases should be prepared to demonstrate
that they meet the terms of the
exclusion or exemption, which includes
demonstrating that the recycling is
legitimate. Appropriate documentation
must be provided to the enforcing
agency to demonstrate that the material
is not a solid waste or is exempt from
regulation. In addition, the recycler of
the hazardous secondary materials
should be prepared to show they have
the necessary equipment to perform the
recycling operation. Furthermore, any
release of the hazardous secondary
materials to the environment that is not
immediately cleaned up would be
considered discarded and, thus, the
hazardous secondary materials that
were released would be a solid waste
and potentially subject to the RCRA
hazardous waste regulations.


The Agency believes that this
approach provides hazardous secondary
material generators with an incentive to
handle or (in the case of tolling) to
ensure that their contractors handle the
hazardous secondary materials pursuant
to the requirements. It also encourages
each hazardous secondary material
generator to take appropriate steps to
ensure that such materials are properly
handled and legitimately reclaimed by
others in the management chain. If there
is a release of the hazardous secondary
materials into the environment, they are
considered discarded and subject to all
applicable hazardous waste regulations
and cleanup authorities.


VII. Exclusion for Hazardous
Secondary Materials That Are
Transferred for the Purpose of
Legitimate Reclamation


Today, EPA is also finalizing an
exclusion from the definition of solid
waste for hazardous secondary materials
that are generated and subsequently


transferred to another company or
person for the purpose of reclamation
(i.e., "transfer-based exclusion"),
provided that certain conditions are
met. Reclamation that conforms to these
conditions would not involve discard,
and therefore the hazardous secondary
materials would not be regulated as
solid waste. As with all recycling-
related exclusions and exemptions, such
excluded hazardous secondary materials
would also need to be recycled
legitimately. For further discussion on
how the transfer-based exclusion relates
to the concept of discard, see section
V.B.. of this preamble.


The conditions that must be met for
this exclusion are based on our analysis
of how successful third-party recycling
currently operates (and, conversely,
how unsuccessful third-party recycling
practices can result in recyclable
hazardous secondary materials being
discarded), and are supported by the
information contained in the
rulemaking record, including the
recycling studies found in the public
docket for today's rulemaking and
discussed previously in section III.D. of
today's preamble and in the preamble to
the March 2007 supplemental proposal
at 72 FR 14178-14183. For example, the
successful recycling study indicates that
many responsible generators examine
the recycler's technical capabilities,
business viability, environmental track
record, and other relevant questions
before sending hazardous secondary
materials for recycling. Currently, these
recycler audits, which can be thought of
as a form of environmental "due
diligence," are in essence a precaution
to minimize the prospect of incurring
CERCLA liability in the event that the
recycling, or lack thereof, results in the
release of material to the environment.
The fact that these companies are
willing to incur the expensa of auditing
recyclers as a business practice is of
itself a marketplace'affirmation that
sending hazardous secondary materials
to other companies for recycling
involves- some degree of risk. Although
these risks may be small when the
recycler is a well-established, successful
enterprise with a good record of
environmental stewardship, it also is
apparent that not all recyclers fit this
profile, as evidenced in the study of
environmental problems associated with
hazardous secondary materials
recycling. Thus, we believe that there is
sufficient basis for the Agency to place
certain conditions on this exclusion for
the generator to determine that the
hazardous secondary material is not
discarded, particularly since we expect
that this rulemaking could encourage
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some companies that are currently not
involved with hazardous secondary
materials recycling to enter the
business.


A. What Is the Purpose of This
Exclusion?


In finalizing this conditional
exclusion, EPA's objectives are to
encourage the reclamation of hazardous
secondary materials and reduce
unnecessary regulatory compliance
costs to industry, while still maintaining
protection of human health and the
environment. After considering the
entire rulemaking record, including
comments submitted by the public, we
continue to believe that this exclusion is
a workable, common-sense approach to
meeting these objectives; is well
supported by the record for this
rulemaking, including the recycling
studies that EPA has conducted; and, in
important ways, reflects current good
industry practices that are used by
responsible generators for recycling
hazardous secondary materials.


B. Scope and Applicability


The conditional exclusion for the
transfer-based approach applies to
hazardous secondary materials that are
currently regulated as hazardous wastes
because their recycling involves
reclamation-specifically, spent
materials, listed sludges, and listed by-
products. It would not be available for
hazardous secondary materials that are
regulated as hazardous wastes for other
reasons, such as "inherently waste-like
materials," materials that are "used in a
manner constituting disposal," or
"materials burned for energy recovery."
The conditional exclusion also does not
apply to materials that are currently
excluded from the definition of solid
waste according to other, existing
provisions of 40 CFR part 261. For
example, the exclusion for broken
cathode ray tubes requires them to be
transported in closed containers per 40
CFR 261.4(a)(22). Today's exclusion
does not supersede or otherwise affect
these other exclusions, and such
hazardous secondary materials will
need to be managed in accordance with
those existing exclusions. For a
discussion of how this exclusion relates
to particular existing exclusiong and
additional details involving these
exclusions, see section XI of today's
preamble.


This exclusion is available to
hazardous secondary material
generators, transporters, intermediate
facilities, or reclaimers. In the March
2007 supplemental proposal, EPA
proposed that the hazardous secondary
material must be transferred directly


from the generator to the reclaimer and
not be handled by anyone else other
than a transporter. Thus, as proposed, a
generator that wished to maintain the
excluded status of its hazardous
secondary materials would not be able
to ship those materials to a middleman,
such as a broker. We said that we
believed that a generator who ships
materials to a middleman, such as a
broker typically does not know who will
ultimately manage and reclaim them, or
how they will be reclaimed (72 FR
14189). However, we requested
comment on allowing middlemen to
participate in the exclusion.


Comments on the proposal disputed
the assumption that the generator does
not know the final destination when
shipping to an intermediate facility,
saying, that in certain cases, the
generator works with an intermediate
facility to choose the reclamation
facility and the final destination is
arranged by contract before the
hazardous secondary materials are
shipped. Commenters als6 asserted that
such arrangements allow for
consolidation of shipments, making
recycling economical for small
businesses who generate hazardous
secondary materials.


EPA agrees with the comments that
some types of intermediate facilities
could participate in the exclusion, while
still allowing the hazardous secondary
material generator to perform reasonable
efforts to ensure that the hazardous
secondary material is properly and
legitimately recycled. Thus, in the final
rule, EPA has determined that
intermediate facilities will be allowed
under the transfer-based exclusion.
However, to limit the exclusion to those
intermediate facilities where discard
will not occur, if the hazardous
secondary material will be passing
through an intermediate facility, the
hazardous secondary material generator
must make contractual arrangements
with the .intermediate facility to ensure
that the hazardous secondary material is
sent on to the reclamation facility or
facilities identified by the generator and
must perform reasonable efforts on the
intermediate facility, as well as on the
reclamation facility: Also, the
intermediate facility must send the
hazardous secondary material to the
reclaimer(s) designated by the generator.


In addition, the intermediate facility
must meet the same conditions as the
reclamation facility for the same reasons
the reclamation facility must meet them.
Section VIILC.4. below discusses
additional details as to why these
conditions need to apply to the
reclamation facilities and this reasoning
applies equally to intermediate facilities


involved in the process. Of the 208
damage cases in the environmental
problems study, 45 (22%) cases were
from intermediate facilities. Therefore,
EPA believes the record for requiring
the conditions for the reclamation
facility also supports promulgation of
the same conditions for intermediate
facilities.


In addition, in the March 2007
supplemental proposal, the Agency
recognized that, in some cases, recycling
of an excluded hazardous secondary
material may involve more than one
reclamation step. For example, a
recyclable hazardous secondary
material, such as an electroplating
secondary material, might have a
relatively high moisture content and a
somewhat variable chemical
composition. Such materials might need
to be dried and blended to a suitable,
consistent specification before they are
amenable to a "final" reclamation
process (e.g., metals smelting). In this
example, the two different reclamation
processes might be conducted by
different companies and/or at different
facilities. The Agency continues to see
no reason to discourage this kind of
recycling. The transfer-based exclusion
finalized today is available for
hazardous secondary materials that are
recycled by means of one or more
reclamation processes, including when .
they occur at more than one reclamation
facility.


The conditions for generators and
reclaimers under the terms of this
exclusion would apply in the same way,
regardless of how many reclamation
steps were involved with.recycling of an
excluded material. For example, if the
excluded hazardous secondary material
was reclaimed by more than one facility
or company, the generator of such
material would need to make reasonable
efforts to examine each facility or
company involved in the reclamation
process to ensure that the hazardous
secondary materials would be properly
and legitimately recycled. We believe
that this is a consistent application of
the idea of requiring "reasonable
efforts" as a condition of this exclusion.
Where recycling of a hazardous
secondary material involves more than
one reclamation step at more than one
facility, generators should be well
informed as to how the materials will be
reclaimed, and by whom, throughout
the recycling process. Additionally,
each reclaimer (including 'partial
reclaimers') managing hazardous
secondary materials must meet all the
reclaimer conditions listed under 40
CFR 261.4(a)(24), as well as the'
recordkeeping requirements.
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C. Conditions and Requirements


1. Provisions Applicable to the
Hazardous Secondary Materials
Generator, the Reclamation Facility, and
Any Intermediate Facility


Prohibition on speculative
accumulation. As a condition of the
transfer-based exclusion, hazardous
secondary materials cannot be
speculatively accumulated (40 CFR
261.1(c)(8)) at the hazardous secondary
material generator, reclamation facility,
or intermediate facility. Restrictions on
speculative accumulation have been an
important element of the RCRA
hazardous waste recycling regulations
since they were promulgated on January
4, 1985. According to this regulatory
provision, hazardous secondary
materials are accumulated speculatively
if the person accumulating them cannot
show that the material is potentially
recyclable; further, the person
accumulating the hazardous secondary
material must show that during a
calendar year (beginning January 1) the
amount of such material that is recycled
or transferred to a different site for
recycling is at least 75% by weight or
volume of the amount of the hazardous
secondary material present at the
beginning of the period. It is also the
same prohibition that is being
promulgated today for the generator-
controlled exclusions.


Legitimate recycling. Under the
transfer-based exclusion, hazardous
secondary materials must be
legitimately reclaimed, as specified
under 40 CFR 260.43. Legitimate
recycling must involve a hazardous
secondary material that provides a
useful contribution to the recycling
process or product and the recycling
process must produce a valuable
product or intermediate. In addition, as
part of a legitimacy determination,
persons must consider whether the
hazardous secondary material is
managed as a valuable product and
must consider the levels of toxics in the
product of the recycling process as
compared to analogous products made
from virgin materials. The details of the
legitimacy provision are discussed in
section IX of this preamble.


Notification. Under today's transfer-
based exclusion, hazardous secondary
material generators, reclaimers, and
intermediate facilities are required to
send a notification prior to operating
under this exclusion and by March 1 of
each even numbered year thereafter to
the EPA Regional Administrator using
EPA Form 8700-12. In states authorized
by EPA to administer the RCRA Subtitle
C hazardous waste program,


notifications may be sent to the state
Director. The notice must include:


e The name, address, and EPA ID
number (if applicable) of the facility;


e The name and telephone number of
a contact person;


* The NAICS code of the facility;
The exclusion under which the


hazardous secondary materials will be
managed (e.g., whether the hazardous
secondary materials are managed under
the transfer-based exclusion in 40 CFR
261.4(a)(24) and/or under the exclusion
for hazardous secondary materials
exported for reclamation in 40 CFR
261.4(a)(25));


& For reclaimers and intermediate
facilities managing hazardous secondary
materials, whether the reclaimer or
intermediate facility has financial
assurance for the management of such
hazardous secondary materials (not
applicable for hazardous secondary
material generators);


* When the facility expects to begin
managing the hazardous secondary
materials in accordance with the
exclusion;


e A list of hazardous secondary
materials that will be managed
according to the exclusion (reported as
the EPA hazardous waste numbers that
would apply if the hazardous secondary
materials were managed as hazardous
waste);


* For each hazardous secondary
material, whether the material, or any
portion thereof, will be managed in a
land-based unit;


o The quantity of each hazardous
secondary material to be managed
annually; and


o The certification (included in EPA
Form 8700-12) signed and dated by an
authorized representative of the facility.


If a facility has submitted a
notification, but then subsequently
stops managing hazardous secondary
materials in accordance with the
exclusion, the facility must re-notify the
Regional Administrator within 30 days
using the same EPA Form 8700-12. We
consider a facility to have 'stopped'
managing hazardous secondary
materials when a facility no longer
generates, manages and/or reclaims
hazardous secondary materials under
the exclusion and does not expect to
manage any amount of hazardous
secondary material under the exclusion
for at least one year. Of course, a facility
could certainly choose to begin
managing hazardous secondary
materials again and would simply have
to submit a notification in compliance
with 40 CFR 260.42.


The requirement to provide this
notification is not a condition of the
exclusion. Thus, failure to comply with


the requirement constitutes a violation
of RCRA, but does not affect the
excluded status of the hazardous
secondary materials.


This notification requirement is the
same as the notification requirement for
the generator-controlled exclusion. For
further discussion on the notification,
including examples of when a facility
must re-notify that it has stopped
managing hazardous secondary
materials, see section VII.C. of today's
preamble.


Hazardous secondary materials must
be contained. Another condition of the
transfer-based exclusion applicable to
hazardous secondary material
generators, reclamation facilities, and
intermediate facilities is that the
hazardous secondary materials must be
contained in their management units.
Hazardous secondary materials released
to the environment from any unit are
discarded and would be subject to the
hazardous waste regulations, unless
they are immediately cleaned up.
Hazardous secondary materials
remaining in a unit that experiences a
release may also be considered
discarded in certain cases. This is the
same as the restriction that is being
promulgated for the generator-
controlled exclusions. For further
discussion on the containment
provisions, including examples of how
they might be applied in case-specific'
situations, see section VII.C. of today's
preamble.


2. Provisions Applicable to the
Hazardous Secondary Material
Generator


Reasonable efforts. Today's final rule
requires generators to make reasonable
efforts to ensure that their hazardous
secondary materials are properly and
legitimately recycled before shipping or
otherwise transferring them to a
reclamation facility or any intermediate
facility. As discussed previously, this
condition effectively requires that
generators perform a type of
environmental "due diligence" on a
reclaimer or any intermediate facility to
ensure that those facilities intend to
properly manage the hazardous
secondary materials as commodities and
legitimately recycle rather than discard
them. We believe that this condition
reflects the existing best practices of
many responsible generators who audit
and assess recyclers to maintain their
commitment to sound environmental
stewardship, minimize their potential
regulatory and liability exposures, and
make decisions about with whom they
should do business.


Our successful recycling study quotes
one large recycling and disposal vendor
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as stating that with respect to its new
customers, 60% of its large customers
and 30%-50% of its smaller customers
now perform audits on them. Under
current practices, such audits can
involve a site visit to the recycling
facility and an examination of the
company's finances, technical
capability, environmental compliance
record, and housekeeping practices.
(Note: Audits that are currently
conducted may or may not cover all of
these areas.) Through the codification of
this condition, we want to reinforce this
best practice among all generators who
use the transfer-based exclusion to send
hazardous secondary materials to
reclamation and intermediate facilities.
We believe that this condition is critical
for generators who currently may not
evaluate reclaimers and intermediate
facilities because this condition
provides these generators with a
framework for making reasonable efforts
to ensure their hazardous secondary
materials are properly managed and
reclaimed, and not discarded.


Currently, under 40 CFR part 262, a
generator must make a hazardous waste.
determination and, thus, already has an
obligation to determine whether the
waste is subject to.regulation as a
hazardous waste. EPA believes that to
make a parallel determination under 40
CFR 261.4(a)(24) that hazardous
secondary materials are not solid wastes
because they are destined for
reclamation and are not discarded, the
generator must meet the reasonable
efforts condition. A reasonable efforts
inquiry by the hazardous secondary
material generator ensures that the
reclaimer intends to recycle the
hazardous secondary material
legitimately pursuant to 40 CFR 260.43
and not discard it, and that the
reclaimer or any intermediate facility
will manage the hazardous secondary
materials in compliance with 40 CFR
261.4(a)(24)(vi).


The reasonable efforts condition for
generators applies when hazardous
secondary materials are transferred to
intermediate facilities (as defined in 40
CFR 260.10) and reclamation facilities
operating without a RCRA Part B permit
or under the interim status standards
that extend to management of the
hazardous secondary materials in
question. If the permit or interim status
standards address the units being used
to manage the hazardous secondary
materials, we do not require generators
to conduct reasonable efforts because
we believe that a Part B permit or the
interim status standards provide some
assurance to generators that the facility
has a measure of financial stability and
that the hazardous secondary materials


will be well managed. RCRA permitted
or interim status facilities where the
permit or interim status standards
extend to the management of the
hazardous secondary materials being
reclaimed are already subject to
stringent design and operating
standards, must demonstrate financial
assurance, and are subject to the
corrective action requirements in the
event of environmental problems. Not
requiring ieasonable efforts for
generators that transfer hazardous
secondary materials to these RCRA
permitted or interim status recycling or
intermediate facilities would likely be of
particular benefit to relatively smaller
volume generators who may not have
the resources required to satisfy this
condition.


Of course, if a permitted facility later
modifies its permit terms in a way that
the permit no longer extends to the
management of the hazardous secondary
materials, the generator would need to
perform reasonable efforts in accordance
with this exclusion. EPA recommends
that any hazardous secondary material
generator transferring hazardous
secondary materials to a permitted
facility request that it get placed on the
facility mailing list, so they can then
receive notice of changes to the permit
status of the reclaimer or intermediate
facility (see 40 CFR 270.42 and 40 CFR
124.10).


In contrast, if the permit or interim
status standards do not extend to the
hazardous secondary mater"als being
reclaimed, the same level ol assurance
is not guaranteed. Therefore, if a
reclamation or intermediate facility only
has a RCRA permit or complies with the
interim status standards for another on-
site operation unrelated to the
hazardous secondary materials of
interest-to the generator, then the
hazardous secondary material generator
is required to make a reasonable efforts
inquiry of the facility as if it were a non-
permitted facility.


EPA believes that a generator should
be allowed to use any credible evidence
available in making reasonable efforts,
including information gathered by the
generator, provided by the reclaimer or
intermediate facility, and/or provided
by a third party, in lieu of personally
performing an assessment. For example,
the hazardous secondary material
generator might hire an independent
auditor to review the operations,
produce audit reports as a consortium of
generators, or rely on an assessment of
a recycler or intermediate facility by a
parent corporation or trade association
that is used by several generating
facilities. In fact, EPA believes that
many reputable third-party auditors,


parent companies, and trade
associations already assemble the types
of information based on credible
evidence that would be needed for a
generator to satisfy the reasonable
efforts condition. EPA would encourage
this type of pooling of information to
reduce the burden on generators and to
take advantage of specialized technical
expertise.


EPA is also finalizing in the
regulatory text a series of questions,
which together represent. a minimum
standard for reasonable efforts, to
provide generators and overseeing
agencies with regulatory certainty
regarding fulfillment of the condition.
We believe that these questions are
objective and must be answered
affirmatively. Hazardous secondary
material generators wishing to take
advantage of the exclusion must be able
to answer all questions affirmatively to
determine that their hazardous
secondary materials are or will be
properly and legitimately recycled and
will not be discarded. The reasonable
efforts questions are straight-forward by
design and will allow generators to use
a common sense approach in answering
the questions and satisfy the condition.
These questions can be found at 40 CFR
261.4(a)(24)(v)(B) and are discussed
below.


Of course, a generator could choose to
seek additional information or ask
additional questions to determine that
its hazardous secondary materials will
not be discarded due to concerns about
CERCLA liability. One example of
additional information that many
responsible generators currently seek
from recyclers, but that EPA is not
including in today's final rule, is
information about a reclamation
facility's financial health. Based on
EPA's successful recycling study and
comments on the proposed rule, we
know that responsible generators often
inquire about a reclamation facility's
financial health. These inquiries can
include reviews of liability insurance
coverage, company annual reports,
bankruptcy filings, investments in
capital improvements, markets for
recycled products, and business reports,
such as Dun & Bradstreet reports. EPA
believes that evaluating the financial
health of a company can benefit a
generator's reasonable efforts inquiry of
a reclamation or intermediate facility
and encourages generators to do so,
although we acknowledge that it is pot
an activity that lends itself to an
objective standard that would be
appropriate for regulation. Instead, EPA
is requiring that, umder the transfer-
based exclusion and reasonable efforts
condition, reclamation and intermediate
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facilities have financial assurance and
generators affirm that facilities have
notified the appropriate authorities that
the financial assurance condition is
satisfied.


EPA intends that if a hazardous
secondary material generator has met
the reasonable efforts condition prior to
transferring hazardous secondary
materials to the reclamation or
intermediate facility, then the reclaimer
or intermediate facility, not the
generator, would be liable under RCRA
if the materials were discarded (i.e., not
properly and legitimately recycled).
However, if the generator does not meet
the reasonable efforts condition, then
the generator is ineligible for the
transfer-based exclusion and would be
potentially liable in the event its
hazardous secondary materials were
discarded by a reclamation or
intermediate facility. (See section VIII.E.
for more information.) EPA
acknowledges that meeting this
condition will not affect CERCLA
liability. (See section XIII for more
information on CERCLA liability.)


The following five questions represent
a minimum standard for satisfying the
reasonable efforts condition:


(1) Does the available informafion
indicate that the reclamation process is
legitimate pursuant to § 260.43? In
answering this question, the hazardous
secondary material generator can rely on
its existing knowledge of the physical
and chemical properties of the
hazardous secondary material, as well
as information from other sources (e.g.,
the reclamation facility, audit reports,
etc.) about the reclamation process. (By
responding to this question, the
hazardous secondary material generator
has also satisfied its requirement in
§ 260.43(a) to be able to demonstrate
that the recycling is legitimate.)


(2) Does the publicly available
information indicate that the
reclamation facility and any
intermediate facility that is used by the
hazardous secondary material generator
have notified the appropriate authorities
of hazardous secondary materials
reclamation activities pursuant to 40
CFR 260.42 and have they notified the
appropriate authorities that the financial
assurance condition is satisfied per 40
CFR 261.4(a)(24)(vi)(F)? In answering
these questions, the hazardous"
secondary material generator can rely on
the available information documenting
the reclamation facility's and any
intermediate facility's compliance with
the notification requirements per
§ 260.42, including the requirement in
§ 260.42(a)(5) to notify EPA whether the
reclaimer or intermediate facility has
financial assurance.


(3) Does publicly available
-information indicate that the
reclamation facility or any intermediate
facility that is used by the hazardous
secondary material generator has not
had any formal enforcement actions
taken against the facility in the previous
three years for violations of the RCRA
hazardous waste regulations and has not
been classified a significant
noncomplier with RCRA Subtitle C? In
answering this question, the hazardous
secondary material generator can rely on
the publicly available information from
EPA or the state. If the reclamation
facility or any intermediate facility that
is used by the hazardous secondary
material generator has had a formal
enforcement action taken against the
facility in the previous three years for
violations of the RCRA hazardous waste
regulations and has been classified as a
significant non-complier with RCRA
Subtitle C, does the hazardous
secondary material generator have
credible evidence that the facilities will
manage the hazardous secondary
materials properly? In answering this
question, the hazardous secondary
material generator can obtain additional
information from EPA, the state, or the
facility itself that the facility has
addressed the violations, taken remedial
steps to address the violations and
prevent future violations, or that the
violations are not relevant to the proper
management of the hazardous secondary
materials.


(4) Does the available information
indicate that the reclamation facility
and any intermediate facility that is
used by the hazardous secondary
material generator have the equipment
and trained personnel to safely recycle
the hazardous secondary material? In
answering this question, the generator
may rely on a description by the
reclamation facility or by an
independent third party of the
equipment and trained personnel to be
used to recycle the generator's
hazardous secondary material.


(5) If residuals are generated from the
reclamation of the excluded hazardous
secondary materials, does the
reclamation facility have the permits
required (if any) to manage the
residuals? If not, does the reclamation
facility have a contract with an
appropriately permitted facility to
dispose of the residuals? If not, does the
hazardous secondary material generator
have credible evidence that the
residuals will be managed in a manner
that is protective of human health and
the environment? In answering these
questions, the hazardous secondary
material generator can rely on publicly
available information from EPA or the


state, or information provided by the
facility itself


Question (1) focuses on whether the
reclamation facility receiving hazardous
secondary materials from a generator
legitimately recycles such materials.
EPA believes that any generator
"regulated under § 260.34 or claiming to
be excluded from the hazardous waste
regulations under § 261.2(a)(2)(ii),
§ 261.4(a)(23), (24), or (25) because they
are engaged in recycling, must be able
to demonstrate that the recycling is
legitimate" (40 CFR 260.43).
Determining whether a recycling
operation is legitimate is a fundamental
basis for establishing that a generator's
hazardous secondary materials will not
be discarded after being transferred to a
reclamation facility.


Since reclaimers must also be able to
demonstrate that the recycling is
legitimate under 40 CFR 260.43, EPA
believes that generators can work with
the owner or operator of the reclamation
facility to verify that they have made a
determination that the recycling is
legitimate, which would answer
question (1) for the purposes of
satisfying the condition. We would
expect that a reclaimer would be willing
and able to adequately explain to the
hazardous secondary material generator
how the recycling activity satisfies the
legitimacy requirements pursuant to 40
CFR 260.43, such that we would not
expect that a generator would have to
examine in detail the legitimacy factors.
Of course, in order to answer question
(1), a generator may also rely on its
existing knowledge of the physical and
chemical properties of the hazardous
secondary material. Based on our
discussions with the generating
industry, we would expect that a
hazardous secondary material generator
that produces and manages a material
that is more like an ingredient (i.e., a
hazardous secondary material to be
recycled) than a waste to be discarded
would have a good understanding of the
material's valuable components and
useful contribution to a process. Since
the generator manages the process that
generates the hazardous secondary
material, it would be knowledgeable
about the makeup of the material and
the value and usefulness of its
components.


However, if questions or concerns
remain regarding the legitimacy of the
recycling activity, a generator could
request additional information on how
the definition of legitimacy is met. (See
section IX of this rulemaking preamble
for a discussion of determining
legitimacy.)


Question (2) concentrates on whether
the recycler or intermediate facility (to
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the extent th at the hazardous secondary
material generator uses an intermediate
facility) has met the following
obligations under the exclusion before
accepting hazardous secondary
materials: Notification of the
appropriate regulatory authorities that it
plans to reclaim (or, in the case of the
intermediate facility, properly store the
hazardous secondary material) excluded
hazardous secondary materials, and
notification of the appropriate
regulatory authorities that the facility
has the necessary financial assurance to
cover the costs of managing any
hazardous secondary materials that
remain if the facility closes. If a facility
was found to have failed to meet the
notification requirement and condition
to have financial assurance, then it also
would have failed to show a good faith
effort towards demonstrating that it
intends to recycle the hazardous
secondary materials (or, in the case of
the intermediate facility, properly store
the hazardous secondary material) and
not discard them.


For the purposes of reasonable efforts,
generators will be able to determine that
a facility has satisfied both the
notification requirement and financial
assurance condition if the reclamation
or intermediate facility has submitted a
notification. The notification form will
include a section indicating the facility
has satisfied the financial assurance
condition. Generators may access the
notification information, including the
facility's notification that it has
financial assurance, through EPA's
public Web site at http://www.epa.govl
enviio/html/rcris/ or other successor
Web sites.


Question (3) focuses on the
compliance history of the recycler or the
intermediate facility (to the extent that
the hazardous secondary material
generator uses an intermediate facility).
Although consideration of compliance
data is an imperfect tool for determining
whether a recycler would properly
manage the hazardous secondary
materials, we believe that publicly
available compliance data are a
reasonable starting point for evaluating
a facility's environmental performance.
Facility-specific enforcement data on
compliance status, ongoing enforcement
actions by both EPA and states, and
specific case information for formal
enforcement actions are readily
available on EPA's public Web site at
http://iww.epa.gov/echo. "Formal
enforcement" is a written document that
mandates compliance and/or initiates a
civil or administrative process, with or
without appeal rights before a trier of
fact that results in an enforceable
agreement or order and an appropriate


sanction. For EPA, formal enforcement
action is a referral to the U.S.
Department of Justice for the
commencement of a civil action in the
appropriate U.S. District Court, or the
filing of an administrative complaint, or
the issuance of an order, requiring
compliance and a sanction. For states,
formal enforcement action is a referral
to the state's Attorney General for the
commencement of a civil or
administrative action in the appropriate
forum, or the filing of an administrative
complaint, or the issuance of an order,
requiring compliance and a sanction.
"Significant non-complier" is a defined
term in EPA's Hazardous Waste Civil
Enforcement Response Policy and
means the violators have caused actual
exposure or a substantial likelihood of
exposure to hazardous waste or
hazardous waste constituents; are
chronic or recalcitrant violators; or
deviate substantially from the terms of
a permit, order, agreement, or from the
RCRA statutory or regulatory
requirements. In evaluating whether
there has been actual or likely exposure
to hazardous waste or hazardous waste
constituents, EPA and the states
consider both the environmental and
human health concerns, including the
potential exposure of workers to
hazardous waste or hazardous waste
constituents. For both terms, see EPA's
Hazardous Waste Civil Enforcement
Response Policy (Dec. 2003) at http://
www.epa.govicompliance/resourcesi
policies/civil/rcra/finalerpl203.pdf.


We do not believe that evaluating this
publicly available information, which a
generator would likely already be
familiar with based on its own regulated
activities, is difficult for a generator, nor
is interpreting the data and deriving
conclusions about facilities, since the
database specifically notes whether a
facility is alleged to be a "significant
non-complier" (i.e., identified as a
"SNC" or in "significant non-
compliance"). We also note that since
many states already provide compliance
information to EPA and the public
through the EPA Web site, we do not
believe that requiring hazardous
secondary material generators to review
such information would pose a
significant new burden for state
agencies.


While a facility designated as a
significant non-complier and the subject
of a formal enforcement action does not
mean that the facility would not reclaim
the hazardous secondary materials
properly, it does raise questions that we
believe the hazardous secondary
material generator should investigate.
That is, if any formal enforcement
actions were taken against the facility in


the previous three years for such non-
compliance and the facility. was alleged
to be a significant non-complier, we
would expect that the reclaimer would
adequately explain to the hazardous
secondary material generator how it has
resolved any issues or how the
reclamation facility will properly
manage the hazardous secondary
materials to avoid future violations and/
or enforcement actions. Additionally, if
the generator obtains reasonable
information that the enforcement
matters are unrelated to the facility's
commitment to manage the hazardous
secondary materials properly or that the
violation has been corrected and the
facility is back in compliance, then that
would satisfy this aspect of the
reasonable efforts determination. The
generator also may wish to make a
similar investigation of facilities
designated as significant non-compliers
by EPA or a state even if no formal
enforcement action has been taken.


Question (4) concentrates on the
technical capability of the recycler or
intermediate facility, the most basic
requirement for ensuring proper and
legitimate recycling of hazardous
secondary materials. If a reclamation or
intermediate facility was found to have
no equipment or inadequate equipment
for storing the hazardous secondary
material or was found to have personnel
who have not been trained for
reclaiming the hazardous secondary
materials, it raises serious questions as
to whether the facility would properly
manage such materials and avoid
discarding them to the environment


In public comments on this question,
which was included in the preamble to
the proposed rule, commenters pointed
out that a determination of what specific
equipment and training would be
appropriate to safely recycle hazardous
secondary materials may be beyond the
expertise of some generators. EPA agrees
that, as drafted in the proposed rule,
answering this question may require
specialized knowledge and expertise.
Accordingly, EPA is changing this
question to allow the generator to rely
on the reclamation facility to explain
why its equipment and personnel are
appropriate. Of course, the generator
must have an objectively reasonable
belief based on this information that the
reclamation facility's equipment and
trained personnel are adequate for safe
recycling. Accordingly, if the equipment
and personnel described by the
reclamation facility would be, to an
objective and reasonable person, clearly
inadequate for safe recycling of the
generator's hazardous secondary
material, then the generator would not
have met this condition. However, EPA
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does not require or expect the generator
to have specialized knowledge or
expertisd of the recycling process.


Of course, generators of hazardous
secondary materials also are already
familiar with equipment and personnel
needed to manage their hazardous
secondary materials properly at their
own site. Therefore, a generator may
also choose to answer question (4) using
its existing knowledge of the physical
and chemical properties of the
hazardous secondary materials,
technologies involved with managing
and recycling such materials, and
applicable regulations or industry
standards based on the generator's
experience producing and managing
such materials.


Generators may also at their
discretion use relevant third-party
information sources to answer questions
about a facility's dquipment and
personnel, including audit reports;
information provided by industry or
waste management associations related
to the reclamation or intermediate
facility; documents provided by the
reclaimer or intermediate facility; and as
noted in the succesiful recycling study,
an evaluation by a qualified engineer.


Question (5) focuses on another major
cause of environmental problems from
recycling hazardous secondary
materials: The management of residuals.
This question relates to discard through
the concept that a generator or reclaimer
may actually be discarding hazardous
secondary materials through the release
of residuals from the recycling process.
While the product made from recycling
may be a legitimate product, the whole
recycling process could be considered a
discard activity if hazardous
constituents from the recycled
hazardous secondary materials are
released to the environment. Roughly
one-third of the damage cases
documented in EPA's environmental
problems study were caused by
mismanagement of the residuals from
recycling. Because the residuals from
recycling can contain the hazardous
constituents that originated with the
hazardous secondary materials, it is
important that the hazardous secondary
material generator understands how a
reclamation facility will manage any
residuals generated.


Many generators of hazardous waste
already understand and comply with
the requirements for residuals
management. Therefore, they may rely
on their existing knowledge to answer
question (5) and we do not anticipate
that answering it will pose a significant
challenge to them. We also anticipate
that new generators will use the same
resources that are publicly available to


current hazardous secondary material
generators for determining applicable
regulatory requirements. In addition, a
reclamation facility would likely assist
the generator in understanding any
requirements applicable to residuals
management. For example, the
reclamation facility could identify the
types of residuals generated by the
recycling process and explain to the
generator how they are managed,
whether any requirements apply, and
how the requirements are met.


To arfswer question (5), a generator
should determine that the reclamation
facility has practices in place to ensure
that residuals are managed in a manner
that is protective of human health and
the environment and according to
applicable federal or state standards. For
example, residuals may or may not be
regulated hazardous wastes. If a residual
is a hazardous waste, generators could
access information about a facility's
permit for managing the material on
EPA's.public Web site at http://
www.epagov/enviro/html/rcris (or
successor Web sites) or through a state
Web site if such information is made
publicly available. If a residual is a non-
hazardous waste, a generator could
access permit information from state
agencies or a state Web site if available.
A reclamation facility may also send its
residuals to a waste management
facility, in which case, a generator could
ask about contracts with appropriately
permitted disposal facilities. If a "
reclamation facility does not have
permits for managing residuals or
disposal contracts with permitted
facilities,-then the generator should
determine that a reclamation facility has
a system in place for managing residuals
in a manner that is protective of human
health and the environment.


Any inquiry into a reclamation
facility's system for analyzing options
for residuals management should
acknowledge that various options do
exist and that price fluctuations may be
a determining factor for selecting an
option.


In today's final rule, EPA is requiring
that hazardous secondary material
generators make reasonable efforts every
three years, at a minimum, in order to
ensure that the generators adequately
manage their risk and are attune to
changes at reclamation and intermediate
facilities with which they are partners.
We believe that this schedule reflects an
average time frame for re-evaluating
facilities, based on public comments,
although we acknowledge that shorter
time frames could be appropriate for
certain industries, as suggested by some
commenters. By specifying periodic
updates for reasonable efforts every


three years at a minimum, EPA in no
way intends to limit a generator to
conducting evaluations only every three
years. In fact, EPA expects that any
generator who has concerns about a
reclamation or intermediate facility, or
who gains new knowledge of significant
changes or extraordinary situations at
such facilities, would conduct
reasonable efforts regardless of the
required schedule. For example, if a
hazardous secondary material generator
conducted reasonable efforts in the first
year it took advantage of the exclusion,
prior to transferring materials to an
intermediate facility, and then again
conducted reasonable efforts in the
second year upon learning about a
significant change at the intermediate
facility (such as bankruptcy), the
hazardous secondary material generator
would be required to update reasonable
efforts three years later during the
generator's fifth year of taking advantage
of the exclusion.


EPA is requiring that generators
maintain documentation showing that
they satisfied the reasonable efforts
condition under 40 CFR
261.4(a)(24)(v)(B) prior to transferring
the hazardous secondary materials to
the intermediate facility or the
reclamation facility. Such records could
include copies of audit reports and/or
other relevant information that was used
as the basis for affirmatively responding
to inquiries about a reclamation or
intermediate facility. Specifying that
hazardous secondary material
generators document these questions
helps EPA and authorized states
determine whether the generator made
reasonable efforts to ensure that the
hazardous secondary materials were not
discarded. Documenting reasonable
efforts is also beneficial for generators
because EPA intends that if a generator
has met the reasonable efforts condition
prior to transferring the hazardous
secondary materials to the reclamation
or intermediate facility, then the
reclaimer or intermediate facility, not
the generator, would be liable under
RCRA if the materials were discarded
(see section VIII.E. for more
information).


Generators are also required to certify
for each reclamation and intermediate
facility that reasonable efforts were
made to ensure that hazardous
secondary materials will be properly
and legitimately recycled, and not
discarded. This certification should be
signed and dated by an authorized
representative of the generating
company prior to transferring the
excluded hazardous secondary materials
to a reclamation or intermediate facility
under 40 CFR 261.4(a)(24). The
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certification should also incorporate the
certification language in 40 CFR
261.4(a)(24)(v)(C)(2). EPA believes that
requiring a certification creates a
necessary level -of oversight from an
authorized representative, who can be
any appointed company representative,
and who must affirm that the condition
is met and that hazardous secondary
materials will not be discarded.


Documentation and certification are
both necessary requirements of the
reasonable efforts condition.
Documentation of questions (1)-(5) will
support a hazardous secondary material
generator's assertion that it affirmatively
answered the questions and is in
compliance with the regulations. It will
also facilitate any review by regulatory
authorities investigating whether the
conditions of the transfer-based
exclusion are satisfied and help
delineate liability under RCRA if the
materials were discarded. Having an
authorized representative certify
reasonable efforts is critical for
guaranteeing accountability at the
generator facility for meeting the
condition and for ensuring that the act
of making reasonable efforts is in fact
genuine. The certification is also
necessary in order to allow for the
"flexible" documentation requirement
that does not specify a particular format.
Since individual generators may use any
form of documentation, we believe it is
critical for all generators to uniformly
certify that the condition is satisfied.
Furthermore, we find both reasonable
efforts requirements (documentation
and certification) to be appropriate
based on our understanding that third-
party audifors do not generally draw
any conclusions based on their audits,
but simply report the results to .
generators. While a generator may use
any information for making reasonable
efforts, the certification statement would
affirm that a generator used information
that is gathered and documented during
the reasonable efforts inquiry, similar to
how generators currently draw
conclusions based on third-party audit
documents.


The requirement for documentation
and certification of reasonable efforts is
not unlike existing forms of RCRA
documentation that incorporate
certifications, such as the RCRA Site ID
Form, RCRA financial assurance
requirements, and the Uniform
Hazardous Waste Manifest.


Documentation of reasonable efforts
and the certification statement must be
maintained by the generator for a
minimum of three years and it must be
made available upon request by a
regulatory authority within 72 hours, or
within a longer period of time as


specified by the regulatory authority.
Requiring documentation will help EPA
and authorized states to determine that
hazardous secondary material
generators have made reasonable efforts
to ensure that hazardous secondary
materials were reclaimed and not
discarded. We understand that many
generators may maintain this kind of
documentation and certification at their
company headquarters or at another off-
site facility; therefore, we are not
requiring that they be maintained on-
site. However, we do believe that
generators, having satisfied the
reasonable efforts condition and
certified reasonable efforts prior to
transferring the hazardous secondary
materials, should be able to produce the
documentation and certification readily.
Moreover, we understand that since
generators today conduct business in an
age of near-instantaneous
communication, retrieving
documentation from company
headquarters or another off-site facility
should be relatively easy. EPA also
notes that time frames for producing
documentation are generally determined
by regulatory authorities on a case-by-
case basis and time frames are clearly
outlined by authorities within RCRA
section 3007 information request letters.


Recordkeeping. In addition to
documentation and certification of
reasonable efforts (discussed above in
section VIII.C:2.), EPA is requiring
hazardous secondary material
generators to maintain at the generating
facility certain records that document
off-site shipments (i.e., transfers) of
hazardous secondary materials for a
period of three years. Specifically, for
each shipment of hazardous secondary
material, the generator must maintain
documentation of when the shipment
occurred, who the transporter was, the
name and address of the reclaimer(s)
and, if applicable, each intermediate
facility, and the type and quantity of the
hazardous secondary materials in the
shipment. This recordkeeping
requirement may be fulfilled by
ordinary business records, such as bills
of lading.


In addition, hazardous secondary
material generators are required to
maintain confirmations of receipt from
each reclaimer and intermediate facility
for all off-site shipments of hazardous
secondary materials in order to verify
that the hazardous secondary materials
reached their intended destination and
were not discarded. These receipts must
be maintained at the generating facility
for a period of three years. Specifically,
the hazardous secondary material
generator must maintain documentation
of receipt that includes the name and


address of the reclaimer or intermediate
facility, the type and quantity of
hazardous secondary materials received,
and the date which the hazardous
secondary materials were received. The
Agency is not requiring a specific
template or format for confirmations of
receipt and anticipates that routine
business records (e.g., financial records,
bills of lading, copies of Department of
Transportation (DOT) shipping papers,
electronic confirmations of receipt)
would contain the appropriate
information sufficient for meeting this
requirement.


We recognize that, in some cases,
reclamation of a hazardous secondary
material may involve more than one
reclamation step. In these cases, the
recordkeeping conditions for generators
and reclaimers under the terms of the
exclusion applies for each reclaimer and
intermediate facility, regardless of how
many reclamation steps were involved.
For example, if a hazardous secondary'
material generator transferred hazardous
secondary materials to one reclaimer for
partial reclamation and then arranged
for the partially-reclaimed material to be
subsequently transferred to another
reclaimer for 'final' reclamation, the
generator must maintain confirmations
of receipt from each reclaimer involved
in the reclamation process.


The Agency believes that the
recordkeeping requirements in today's
rule coqmprise the minimum information
needed to enable effective oversight to
ensure the hazardous secondary
materials were transferred for
reclamation and were not discarded.


3. Provisions Applicable to the
"Transportation of Hazardous Secondary
Materials


Hazardous secondary materials may
be stored for up to 10 days at a transfer
facility and still be considered in transit.
The 10-day storage standard for defining
transfer facilities is the same as that
used for hazardous waste transportation,
and EPA has revised the definition of
"transfer facility" at 40 CFR 260.10 to
clarify that such facilities may store
hazardous secondary materials, as well
as hazardous waste. However, if the
facility stores the hazardous secondary
materials for more than 10 days, then it
would be considered an intermediate
facility and subject to the conditions in
40 CFR 261.4(a)(24)(vi). While at the
transfer facility, the hazardous
secondary materials must continue to
meet all applicable DOT standards.
Hazardous secondary materials may be
consolidated for shipping, but cannot be
intermingled in a way that would
constitute waste management.
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4. Provisions Applicable to the
Reclamation Facility and Any
Intermediate Facilities


Recordkeeping. Reclaimers and
intermediate facilities who operate
under the transfer-based exclusion must
maintain certain records, similar to the
records we are requiring for hazardous
secondary material generators.
Specifically, reclaimers and
intermediate facilities must maintain at
their facilities for a period of three years
records of all shipments of hazardous
secondary materials that were received
at the facility and, if applicable, of all
shipments of hazardous secondary
materials sent off-site from the facility.
For hazardous secondary materials
received at the reclamation and
intermediate facility, such records must
document the name and address of the
hazardous secondary material generator,
the type and quantity of hazardous
secondary materials received at the
facility, any intermediate facilities that
managed the hazardous secondary
materials, the name of the transporter
that brought the hazardous secondary
materials to the facility, and the date
such materials were received at the
facility.


For hazardous secondary materials
that, after being received by the
reclaimer or intermediate facility, are
subsequently transferred off-site for
further reclamation, reclaimers and
intermediate facilities must document
the name and address of the hazardous
secondary material generator, when the
shipment occurred, who the transporter
was, the name and address of the
(subsequent) reclaimer and, if
applicable, each (subsequent)
intermediate facility, and the type and
quantity of hazardous secondary
materials in the shipment. This
recordkeeping requirement may be
fulfilled by ordinary business records,
such as bills of lading.


Reclaimers and intermediate facilities
must also send confirmations of receipt
to the hazardous secondary material
generator for all off-site shipments of
hazardous secondary materials received
at the facility in order to verify for the
hazardous secondary material generator
that their materials reached the
intended destination and were not
discarded. Specifically, the reclaimer (or
each reclaimer, when more than one
reclamation step is required) and, if
applicable, each intermediate facility,
must send documentation of receipt to
the hazardous secondary material
generator that includes the name and
address of the reclaimer or intermediate
facility, the type and quantity of the
hazardous secondary materials received


and the date which the hazardous
secondary materials were received. The
Agency is not requiring a specific
template or format for confirmations of
receipt and anticipates that routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping
papers, electronic confirmations of
receipt) would.contain the appropriate
information sufficient for meeting this
requirement.


In addition, reclaimers and
intermediate facilities must also meet
the recordkeeping requirements under
financial assurance discussed below in
this section.


Storage of Recyclable Hazardous
Secondary Materials. In addition to the
condition that the hazardous secondary
materials must be contained (40 CFR
261.4(a)(24)(v)(A)), reclamation facilities
and intermediate facilities must also
manage the hazardous secondary
materials in a manner that is at least as
protective as that employed for the
analogous raw material, where there is
an analogous raw material. An
"analogous raw material" is a material
for which a hazardous secondary
material substitutes and which serves
the same function and has similar
physical and chemical properties as the
hazardous secondary material. A raw
material that has significantly different
physical or chemical properties would
not be considered analogous even if it
serves the same function. For example,
a metal-bearing ore might serve the
same function as a metal-bearing air
pollution control dust, but because the
physical properties of the dust would
make it more susceptible to wind
dispersal, the two would not be
considered analogous. Similarly,
hazardous secondary materials with
high levels of toxic volatile chemicals
would not be considered analogous to a
raw material that does not have these
volatile chemicals or that has only
minimal levels of volatile chemicals.


Storage conditions for reclamation
facilities and intermediate facilities that
operate under today's exclusion will
show that the materials are not
discarded, but instead are treated as
commodities which the handler
considers valuable and would be used
and not be lost to the environment. The
great majority of damage cases
documented in the environmental
problems study occurred at commercial
reclamation and intermediate storage
facilities, and mismanagement of
hazardous secondary materials was
found to be a cause of environmental
problems in 40% of the incidents.
Accordingly, EPA believes that this
condition for storage is necessary and
appropriate for reclamation facilities


and intermediate facilities that take
advantage of this exclusion to show that
storage of these materials is not just
another way of disposing of them. In
addition, it will establish an expectation
for the owner/operators of such facilities
that they must manage hazardous
secondary materials in at least as
protective a manner as they would an
analogous raw material, and in such a
way that materials would not be
released into the environment.


Management of recycling residuals.
Another condition of the transfer-based
exclusion is that any residuals that are
generated from the reclamation
processes must be managed in a manner
that is protective of human health and
the environment. If any residuals
exhibit a hazardous characteristic
according to subpart C of 40 CFR part
261, or themselves are listed hazardous
wastes, they are hazardous wastes (if
discarded) and must be managed
according to the applicable
requirements of 40 CFR parts 260
through 273.


The purpose of this condition is to
clarify the regulatory status of these
waste materials and to emphasize in
explicit terms that residuals that are
generated from the reclamation of
hazardous secondary materials must be
managed properly so that the
reclamation operation does not become
another way of avoiding waste
management and simply becomes
another way of discarding unwanted
material. The study of recent (i.e., post-
CERCLA and post-RCRA) recycling-
related environmental problems
revealed that mismanagement of
residuals was the cause of such
problems in one-third of the incidents
that were documented. Some common
examples of these mismanaged residuals
were acids and casings from the
processing of lead-acid batteries,
solvents and other liquids generated
from cleaning drums at drum
reconditioning facilities, and PCBs and
other oils generated from disassembled
transformers. In many of these damage
incidents, the residuals were simply
disposed of on-site with little regard for
the environmental consequences of such
mismanagement or possible CERCLA
liabilities associated with cleanup of
these releases. By making proper
management of the recycling residuals a
condition of the exclusion, EPA ensures
that the reclamation operation is not just
another way of discarding hazardous
constituents. This has the added benefit
of ensuring that the reclamation
operation does not pose a significant
risk to human health and the
environment.
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EPA notes that the "derived from"
rule articulated in 40 CFR 261.3(c)(2)
does not apply to residuals from the
reclamation of hazardous secondary
materials excluded under today's rule.
These residuals are a new point of
generation for the purposes of applying
the hazardous waste determination
requirements of 40 CFR 262.11. If the
residuals exhibit a hazardous
characteristic, or they themselves are a
listed hazardous waste, they would be
considered hazardous wastes (unless
otherwise exempted) and would have to
be managed accordingly. If they did not
exhibit a hazardous characteristic, or
were not themselves a listed hazardous
waste, they would need to be managed
in accordance with applicable state or
federal requirements for non-hazardous
wastes.


Financial Assurance


For the transfer-based exclusion, EPA
proposed in its March 2007
supplemental proposal that reclamation
facilities comply with the 40 CFR part
265 subpart H financial assurance
requirements as a condition of the
exclusion. As discussed in section V.B
of this preamble, by obtaining financial
assurance, the reclamation or
intermediate facility is making a direct
demonstration that it will not abandon
the hazardous secondary materials, it
will properly decontaminate equipment,
and it will clean up any unacceptable
releases, even if events beyond its
control make its operations
uneconomical. Moreover, financial
assurance also addresses the issue of the
correlation of the financial health of a
reclamation or intermediate facility with
the absence of discard. In essence,
financial assurance will help
demonstrate that the reclamation or
intermediate facility owner/operators
who would operate under the terms of
this exclusion are financially sound and
will not discard the hazardous
secondary materials.


An implementation issue for the
financial assurance condition stems
from the fact that the 40 CFR part 265
subpart H financial assurance
requiremehts directly reference and rely
on the provisions of the 40 CFR part 265
subpart G closure requirements. For
example, in 40 CFR part 265 subpart H,
a facility owner uses the "closure plan"
in 40 CFR part 265 subpart G to
calculate closure cost estimates, which
then set the amount of financial
assurance required under subpart H.
Similarly, the financial assurance
requirements remain in place until EPA
has reviewed the closure plan, and the
facility has closed according to the plan.
At that point, EPA releases the financial


assurance instruments. Commenters
expressed some confusion on this issue
and requested that EPA clarify that the
provisions of sutpart G which are
required to implement financial
assurance be made explicit.


Thus, in today's final rule, for the
convenience of the regulated
community, EPA has detailed the
applicable requirements in a separate
regulation, subpart H of 40 CFR part
261, using terminology appropriate for
excluded facilities, that specifically
identifies the processes by which a
facility determines the amount of
financial assurance required and by
which it secures release of financial
assurance when it no longer wishes to
operate under the transfer-based
exclusion. The financial assurance
requirements detailed in 40 CFR part
261 subpart H incorporate those aspects
of the hazardous waste closure and
financial assurance regulations as they
apply to the financial assurance
condition for excluded hazardous
secondary material reclamation and
intermediate facilities. However, since
these facilities are not regulated
hazardous waste facilities, new subpart
H does not include a stand-alone
closure requirement, although some
aspects of the closure process (described
below) are included as being necessary
for the implementation of the financial
assurance condition.


Substantively, these requirements
generally mirror the interim status
standards. in 40 CFR part 265 for
hazardous waste treatment, storage and
disposal facilities (TSDFs), but have
been tailored for hazardous secondary
material reclamation and intermediate
facilities. The provision in the new
subpart H in 40 CFR part 261 are linked
to equivalent provisions under 40 CFR
part 265, which, as we noted in the
March 2007 supplemental proposal,
"outline how owners and operators
should determine cost estimates,
explain the acceptable mechanisms for
providing financial assurance, and set
the minimum amounts of liability
coverage required" (see 72 FR 14196)."


In addition to the closure
requirements, 40 CFR part 265 subpart
1-I includes requirements for post-
closure care. Post-closure care (e.g.,
groundwater monitoring, maintenance
of waste containment systems) only
applies to land disposal units, where
hazardous waste remains in the unit or
other contamination is present after
Subtitle C closure. However, the
conditional exclusion being
promulgated today only applies to
hazardous secondary materials intended
for reclamation. In no cases should the
storage of these materials be designed or


managed with the intent of leaving these
hazardous secondary materials in place.
Unlike the need for closure, which
could occur at a reclamation or
intermediate facility which meets all the
conditions of the exclusion, but then
becomes subject to forces beyond its
control (such as a sudden downturn in
the market for its recycled product), the
need for post-closure care would only
apply to a facility that does not meet the
condition that the hazardous secondary
materials are contained in the unit.
Thus, the Agency has determined that
the issue of post-closure care is most
appropriately dealt with by enforcement
of the condition that the hazardous
secondary materials must be contained.
If, during the life of the unit, there is a
significant release that indicates that the
hazardous secondary materials are'
discarded, and thus are wastes, then
such waste is subject to the RCRA
'Subtitle C requirements, including the
post-closure care requirements. See
discussion of the condition that the
hazardous secondary materials must be
"contained" found in section VII.C.


Cost Estimate


Under subpart H of 40 CFR part 261,
as it is under subpart H of 40 CFR part
265 for hazardous waste treatment
storage and disposal facilities, the first
step in obtaining financial assurance is
to develop a detailed written estimate
on the amount of financial assurance
required. The cost estimate determines
the amount of financial assurance that
will be available to the state or EPA for
a third party to close a facility if the
owner or operator fails to do so. The
requirements for a cost estimate in 40
CFR 261.142 generally tracks the
procedures in 265.142 with changes to
accommodate the absence of a closure
plan. Because hazardous secondary
materials that lose the exclusion may
have to be disposed of as a hazardous
waste and the facility may have to be
closed as a hazardous waste facility in
accordance with the requirements of 40
CFR part 265, the owner or operator
must have a detailed written estimate in
current dollars of performing this work.
The detailed cost estimate should
include all necessary information which
will allow the state or EPA to assess
whether the assumptions underlying the
estimate are consistent with what could
be required to close the facility. For
example, do the estimates for disposal,
including transportation charges, reflect
the distance to available disposal
facilities? What level of personal
protective equipment is needed to
protect workers? Is there sufficient
sampling of equipment to determine
that it has been decontaminated? Where
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there is uncertainty about the scope of
the work, is there a reasonable
contingency factor included? While not
required by this rule for developing a
cost estimate, some owners or operators
may find that developing a plan similar
to the requirements in 40 CFR 265.112
would be beneficial for assessing the
potential costs of closing the facility.
(Note, however, that the cost estimate
must reflect the costs of closure under
the Subtitle C hazardous waste
requirements, and any remaining
hazardous secondary material must be
managed as a hazardous waste, and
therefore the procedures used as the
basis of the cost estimate may differ
from the actual procedures a compliant
facility will carry out when it completes
operations and exits from the
exclusion.) The owner or operator can
be required to provide the
documentation of the cost estimate
upon request.


The cost estimating requirements in
40 CFR 265.142 and 40 CFR 261.142 are
designed so that if a state or EPA must
close a facility because of an owner or
operator's failure, there will be adequate
funds to do so. The requirements for the
cost estimate are therefore based upon
the point when the extent and manner
of the facility's operation would make
these activities the most expensive.


The cost estimate must, at minimum,
be based on the costs of hiring a third
party or parties to conduct these
activities. The cost estimate may not
include any salvage value for the
hazardous secondary materials as
hazardous waste or non-hazardous
waste and the owner or operator may
not incorporate a zero cost for such
materials that might have economic
value*


The financial assurance provisions are
intended, in part, to demonstrate that
the owner and operator is not discarding
the hazardous secondary materials. As
noted earlier, 69 of the 208 incidents of
environmental damage identified in


-EPA's environmental problems study
involve abandonment of the hazardous
secondary materials as the primary
cause of damage. These cost estimate
provisions, found in 40 CFR 261.142(a)
are equivalent to those required to
estimate financial assurance under 40
CFR 265.142(a).


In addition, the financial assurance
cost estimate must be revised and
additional financial assurance must be
obtained to adjust annually for inflation
or in the event that changes in the
reclaimer's or intermediate facility's
operations or unexpected events result
in an increase in the cost of managing
any hazardous secondary materials that
are not reclaimed and the cost of


removing or decontaminating all
hazardous residues. These cost estimate
provisions, found in 40 CFR 261.142(b)
and 40 CFR 261.142(c) are equivalent to
those required under 40 CFR 265.142(b)
and 40 CFR 265.142(c), and incorporates
language from 40 CFR 265.112(c)(2)
requiring the owner or operator to
amend the estimates at least 60 days
prior to a planned change in facility
design or operation or no later than 60
days after an unexpected event has
occurred that affects cost estimates. The
financial assurance cost estimate must
be documented and this documentation
maintained at the facility. This
information must be furnished upon
request, and made available at all
reasonable times for inspection. The
requirement in 40 CFR 261.142(d) to
maintain documentation at the facility
is from the requirement in 40 CFR
265.142(d) and 40 CFR 265.73(b)(7), and
the responsibility to make it available
upon request, which will allow Agency
representatives to review the cost
estimate, is from 40 CFR 265.74(a)
which covers information required in 40
CFR 265.73.


Interaction of the Cost Estimate and the
Financial Assurance Instruments


As with the interim status regulations
in 40 CFR part 265 subpart H, the
interaction of the cost estimating
requirements in.40 CFR 261.142 and the
instrument requirements in 40 CFR
261.143 result in adjustments in the
amount of financial assurance as facility
operations change. If changes in the
reclaimer's or intermediate facility's
operations result in a reduction in the
cost estimate, the owner or operator may
submit a new cost estimate. If the new
cost estimate is less than the amount of
financial assurance provided, the
amount of the financial assurance
instrument may be reduced to the
amount of the new cost estimate
following written approval by the
Regional Administrator (see, for
example, 40 CFR 261.143(b)(7)). For
example, a facility with three units
managing hazardous secondary
materials that use a single surety bond
could close one unit according to the
plan in 40 CFR 261.143(h). With a new
cost estimate submitted by the facility
that reflects the lower costs for the two
remaining units, the Regional
Administrator can approve a reduction
in the value of the surety bond. On the
other hand, a change in the facility's
operating plan or design that increases
the cost of closing necessitates a new
cost estimate (40 CFR 261.142(c)) and an
increase in the amount of financial
assurance (see, for example, 40 CFR
261.143(b)(7)).


Establishment of the Instrument, Plan
for Removal of All Hazardous
Secondary Material Residues, and'
Release From Financial Assurance


Under 40 CFR 261.4(a)(24)(vi)(F), an
owner or operator of a reclamation or
intermediate facility must establish
financial assurance as a condition of the
exclusions under 40 CFR 261.4(a)(24)
and 261.4(a)(25). The same general
types of instruments that are available
for interim status facilities under 40
CFR part 265 subpart H are also
available to owners or operators of
reclamation or intermediate facilities.
Owners or operators may use trust
funds, payment surety bonds, letters of
credit, insurance, or a financial test and
corporate guarantee to demonstrate
financial assurance.


The regulations governing the
financial assurance instruments that an
owner or operator must provide to
qualify for the exclusions have been
modified to reflect that they apply to
hazardous secondary materials and not
hazardous wastes. The financial
assurance instruments for the trust fund,
surety bond, letter of credit, and-
,corporate guarantee have been revised
so that EPA can direct the financial
assurance funds at the point the
hazardous secondary material
reclamation or intermediate facility no
longer meets the exclusion and,
therefore, is managing a hazardous
waste. As long as a facility is operating
under the transfer-based exclusion so
that the hazardous secondary material is
not being discarded, there would be no
need to invoke the financial assurance
instruments.


The regulations allow the same
flexibility as in 40 CFR part 265 subpart
H for using a combination of trust funds,
surety bonds, letters of credit and
insurance at a single facility (see 40 CFR
261.143(f)), and allow the use of a single
mechanism for multiple facilities (see
40 CFR 261.143(g)).


The provisions for releasing the
reclamation or intermediate facility
from the financial assurance
requirements, found in 40 CFR
261.143(h), are functionally equivalent
to those under 40 CFR 265.143(h).
"Within 60 days after receiving
certifications from the owner or operator
and a qualified Professional Engineer
that all hazardous secondary materials
have been removed from the unit and
the unit has been decontaminated in
accordance with the approved plan per
paragraph (i), the Regional
Administrator will notify the owner or
operator in writing that he is no longer
required under § 261.4(a)(24)(vi)(F) to
maintain financial assurance for that
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unit, unless the Regional Administrator
has reason to believe that that all
hazardous secondary materials have not
been removed from the unit or that the
unit has not been decontaminated in
accordance with the approved plan."


Under 40 CFR part 265 subpart H, the
provisions for releasing financial
assurance rely on receiving a
certification that the unit was closed per
the approved closure plan in 40 CFR
265.112. However, as noted earlier,
under today's exclusion, units managing
hazardous secondary materials are not
subject to closure. Thus, the provision
for releasing financial assurance for
these units adapts language from the
closure plan requirement found in 40
CFR 265.112 and from the certification
requirement found in 40 CFR 265.115.
Instead of a hazardous waste "closure
plan," the40 CFR 261.143(i) provisions
for releasing financial assurance require
submission of a plan for removing
hazardous secondary materials and
decontaminating the unit at least 180
days prior to the date that owner or
operator expects to cease operating
under the exclusion. The contents of the
plan are detailed in 40 CFR 261.153(i)(2).
and have been tailored to reflect the fact
that, although the hazardous secondary
material management units are not
subject to closure, when reclamation
operations or storage operations (in the
case of an intermediate facility) ceases,
the hazardous secondary materials must
be removed or the unit would become
subject to the Subtitle C hazardous
waste requirements (see section VIII.D).
Briefly, the plan must include, at least,
(a) a description of how all excluded
hazardous secondary materials will be
reclaimed or sent for reclamation and
how all residues, contaminated
containment systems (liners, etc),
contaminated soils, subsoils, structures,
and equipment will be removed or
decontaminated as necessary to protect
human health and the environment (for
guidance, see the March 16, 1998,
memorandum entitled "Risk-Based
Clean Closure," from Elizabeth
Cotsworth, Acting Director, Office of
Solid Waste, to RCRA Senior Policy
Advisors. Available at http://
www.epa.gov/correctiveaction/resource/
guidance/risk/cclosfnl.pdf; (b) a
description of the steps necessary to
remove or decontaminate all hazardous
secondary material residues and
contaminated containment system
components, equipment, structures, and
soils including, but not limited to,
procedures for cleaning equipment and
removing contaminated soils, methods
for sampling and testing surrounding
soils, and criteria for determining the


extent of decontamination necessary to
protect human health and the
environment; (c) a description of any
other activities necessary to protect
human health and the environment
during this time frame, including, but
not limited to, leachate collection, run-
on and run-off control, etc.; and (d) a
schedule for conducting the activities.


This plan, which is essentially the
subset of information required in a 40
CFR part 265 closure plan that would
apply to excluded hazardous secondarymaterial units, would still need to be
reviewed by the Regional Administrator
(or State Director, in authorized states)
because that would ensure that EPA
would agree that the hazardous
secondary materials, or equipment
contaminated with hazardous secondary
materials, will not remain unregulated
at the facility after it is no longer
operating under an exclusion and no
longer maintains financial assurance. As
with the financial assurance release
provision of 40 CFR part 264, the
Regional Administrator will provide
notice to the owner or operator and the
public and an opportunity to submit.
written comments on the plan and
request modifications to the plan. The
Regional Administrator will approve,
modify, or disapprove the plan within
90 days of its receipt.


Once residuals (and any hazardous
secondary materials) have been removed
and the unit has been decontaminated
according to the plan, the facility would
send a certification to that effect from
the owner or operator and a qualified
Professional Engineer to the regulatory
agency, and that agency would then
authorize the release of the financial
assurance for those specific units,
unless there is reason to believe that the
hazardous secondary materials and
residues were not removed (in which
case the regulatory authority would
send a written explanation of this fact).
Again, this process is similar to that
required under 40 CFR 265.115, as
referenced in 40 CFR part 265 subpart
H.


Operation of the Instruments if the
Exclusion Is No Longer Applicable


As noted above, as long as a facility
is operating under the transfer-based
exclusion and the hazardous secondary
material is not being discarded, there
would be no need to invoke the
financial assurance instruments.
However, if the exclusion is no longer
applicable; then the hazardous
secondary material is a hazardous waste
subject to the Subtitle C requirements
and the Regional Administrator can
invoke the instruments consistent with
RCRA 3004(t) and related laws.


Similarly, as in 40 CFR part 265, if an
owner or operator fails to obtain an
approved replacement instrument
within 90 days after a notice of
cancellation from a surety, issuer of a
letter of credit, insurer, or guarantor, the
Regional Administrator can invoke the
instrument. The following descriptions
of the instruments contain additional
information on how the instruments
operate under this rule.


Trust Funds


If facilities choose to use a trust fund,
they must fully fund the trust before
they can rely on it for financial
assurance. This is consistent with the
proposal, which was based on the pay-
in provisions under 40 CFR part 265. In
part 265, the pay-in period for trust
funds is limited to the remaining
operating life of a facility or 20 years
from the effective date of the 40 CFR
part 265 regulati6ns, which became
effective in 1982. Thus, under the
exclusion, the pay-in period, which
would allow a trust to build over time,
is not available. This means that
facilities that are not financially strong
enough to qualify for the financial test
and that cannot obtain a guarantee, such
as a surety bond or a letter of credit from
a third party (potentially because the
surety or bank is not confident that it
will be repaid if the instrument is called
upon) will need to fully fund the trust
before qualifying for the exclusion.


While the hazardous secondary
materials retain the exclusion, EPA has
no access to these funds. The trustee
must meet the qualifications in 40 CFR
261.143(a)(1) and the wording of the
trust agreement must be identical to the
wording specified in § 261.151(a)(1).
The trust agreement must include a
Schedule A that lists each facility,
including the units with hazardous
secondary materials, and the amounts of
the current cost estimates, or portions
thereof, for which financial assurance is
demonstrated by the trust. Schedule A
of the trust agreement must be updated
within 60 days after a change in the
amount of the current cost estimate
covered by the agreement.


Whenever the current cost estimate
changes, the owner or operator must
compare the new estimate with the
trustee's most recent annual valuation of
the trust fund. If the value of the fund
is less than the amount of the-new cost
estimate, the owner or operator, within
60 days after the change in the cost
estimate, must either (1) deposit an
amount into the trust fund so that its
value after this deposit at least equals
the amount of the current cost estimate,
or (2) obtain other financial assurance,
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such as a letter of credit, to cover the
difference.


There are also circumstances when
the owner or operator may request a
release of funds from the trust fund. If
the value of the trust fund is greater
than the total amount of the current cost
estimate, the owner or operator may
submit a written request to the Regional
Administrator for release of the amount
in excess of the current cost estimate.
This could occur as a result of the
closing of a unit at the facility and the
sjpibmission of a revised cost- estimate.
Alternatively, the earning of the trust
funid could exceed the increase in the
cost estimate due to inflation. Further,
if an owner or operator substitutes other
financial assurance as specified in the
regulations for all or part of the trust
fund, he may submit a written request
to the Regional Administrator for release
of the amount in excess of the current
cost estimate covered by the trust fund.


Within 60 days after receiving a
request from the owner or operator for
release of funds, the Regional
Administrator will instruct the trustee
to release to the owner or operator such
funds that exceed the amount of the
current cost estimate, as the Regional
Administrator deems appropriate and
specifies in writing. Alternatively, in the
event that the owner or operator begins
final closure of the unit under subpart
G of 40 CFR part 264 or 265, an owner
or operator may request reimbursements
for partial or final closure expenditures
by submitting itemized bills to the
Regional Administrator.


The Regional Administrator will agree
to termination of the trust fund when
the owner or operator substitutes
alternate financial assurance, such as
receiving approval for an insurance
policy to replace the trust, or if the
owner or operator demonstrates that he
meets the requirements of the financial
test. It should be noted that both surety
bonds and letters of credit require a
standby trust, as discussed below. The
Regional Administrator will also agree
to the termination of the trust fund
when he releases the owner or operator
from the requirements of this section in
accordance with 40 CFR 261.143(i).


The preceding discussion explained
the operation of the regulations during
the exclusion. The regulations also
address the situation where the
hazardous secondary materials lose
their exclusion. The requirements in 40
CFR 261.151(a) for the trust fund
provide that if the hazardous secondary
materials lose their exclusion, EPA
becomes the beneficiary of the trust,
consistent with RCRA section 3004(t)
and federal law. The trust fund also
receives the proceeds of a payment


surety bond or letter of credit if the
hazardous secondary materials lose the
exclusion. The trustee shall make
payments from the Fund as the EPA
shall order or direct, in writing, to
provide for the payment of the costs of
the performance of closure activities
required under subpart G of 40 CFR
parts 264 or 265 for the facilities
covered by the trust agreement. This
provision allows funds from the trust to
be used to close facilities as hazardous
waste facilities.


An owner or operator whose
hazardous secondary materials have lost
their exclusion, but subsequently meets
the requirements for the exclusion,
including establishing financial
assurance in accordance with the
provisions of 40 CFR 261.143, may
request a reduction in the amount of the
trust fund and the Regional
Administrator may instruct the trustee
to return funds to the owner or operator
under Section 4 of the trust agreement
in 40 CFR 261.151(a). For example,
hazardous secondary materials could
lose their exclusion and the Regional
Administrator could draw upon a letter
of credit being used to establish
financial assurance and have it
deposited into the trust fund. If the
hazardous secondary materials regained
their exclusion and the owner or
operator substituted a new approved
letter of credit, the Regional
Administrator may direct the trustee to
refund funds to the owner or operator.


Surety Bonds


The surety bond operates similarly to
the payment surety bond in 40 CFR part
265, with some modifications to reflect
the differences between a conditionally
exempt hazardous secondary material
and a hazardous waste. The surety bond
must conform to the requirements of 40
CFR 261.143(b) and the owner or
operator must submit the bond to the
Regional Administrator. The surety
company issuing the bond must, at a
minimum, be among those listed as
acceptable sureties on federal bonds in
Circular 570 of the U.S. Department of
the Treasury. The wording of the surety
bond must be identical to the wording
specified in 40 CFR 261.151(b).


The owner or operator who uses a
surety bond must also establish a
standby trust fund and submit an
originally signed duplicate of the trust
agreement with the surety bond. Under
the terms of the bond, all payments
made thereunder will be deposited by
the surety directly into the standby trust
fund in accordance with instructions
from the Regional Administrator. This
standby trust fund must meet the
requirements specified in § 261.143(a),


except that until the standby trust fund
is funded pursuant to the requirements
of this section, the following are not
required by these regulations:


A) Payments into the trust fund as
specified in § 261.143(a);


(B) Updating of Schedule A of the
trust agreement (see § 261.151(a)) to
show. current cost estimates;


(C) Annual valuations as required by
the trust agreement; and


TD) Notices of nonpayment as
required by the trust agreement.


The penal sum of the bond must be
in an amount at least equal to the
current cost estimate, except as
provided in 40 CFR 261.143(f). The
regulations at 40 CFR 261.143(f) allow
the use of certain combinations of
instruments so long as their sum is at
least equal to the total cost estimates.


Whenever the current cost estimate
increases to an amount greater than the
penal sum, the owner or operator,
within 60 days after the-increase, must
either cause the penal sum to be
increased to an amount at least equal to
the current cost estimate and submit
evidence of such increase to the
Regional Administrator or obtain other
financial assurance as specified in the
regulations in 40 CFR 261.143 to cover
the increase. Whenever the current cost
estimate decreases, the penal sum may
be reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator. So long
as the owner or operator meets the
exclusion, the Regional Administrator
will not access the bond7


The Regional Administrator will agree
to termination of the surety bond when
the owner or operator substitutes
alternate financial assurance, such as an
approved insurance policy to replace
the surety bond, or if the owner or
operator demonstrates that he meets the
requirements of the financial test. The
Regional Administrator will also agree
to the termination of the surety bond
when he releases the owner or operator
from the requirements of this section in
accordance with 40 CFR 261.143(i).
Under 40 CFR 261.151(b), the Principal
may terminate this bond by sending
written notice to the Surety(ies),
provided, however, that no such notice
shall become effective until the
Surety(ies) receive(s) written
authorization for termination of the
bond by the EPA Regional
Administrator(s) of the EPA Region(s) in
which the bonded facility(ies) is (are)
located.


Under 40 CFR part 261, the surety
becomes liable for funding the trust if
the owner or operator has failed to fund
the trust before the loss of the exclusion.
The cancellation provisions for the
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surety bond in 40 CFR part 261 operate
similarly to the provisions in 40 CFR
part 265. If the surety has issued a
notice of cancellation, and the owner or
operator has not funded the trust or
obtained approval by the Regional
Administrator of a replacement
instrnent within 90 days, the surety
becomes liable for payment into the
trust fund. Under the hazardous waste
rules, if the surety issues a notice of
cancellation and the owner or operator
does not fund the trust or obtain
approved alternative financial assurance
within 90 days, the Regional
Administrator may access the funds.


Reclamation and intermediate
facilities, as under 40 CFR part 265, may
not use a performance surety bond
because there is no closure plan that has
undergone review under the permitting
process. The performance surety bond,
which is allowed under the permitting
standards in 40 CFR part 264 subpart H,
requires the surety, in the event of a
failure by the owner or operator to
comply with the requirements of the
closure requirements of 40 CFR part
264, to perform closure in accordance
with the closure plan and permitting
requirements or to deposit the penal
sum of the bond into the standby trust.
Closure plans for permitted facilities
undergo detailed review as part of the
permitting process, so it is appropriate
to allow a surety to perform closure in
this circumstance. However, like
interim status facilities, reclamation and
intermediate facilities do not have
closure plans that undergo this type of
review. "During interim status, the
closure and post-closure plans for a
facility are generally not reviewed by
the Regional Administrator until shortly
before the time of closure. Upon such
review, the Regional Administrator may
find that major changes are needed in
the plans. The Agency believes a
performance bond is not appropriate
when the actual required performance
for the particular facility may not be
specified in any detail during most of
the term of the bond" (47 FR 15040).


Letters of Credit
The letter of credit requirements


generally operate similarly to the
requirements in 40 CFR part 265, except
that they reflect the status of
conditionally exempt hazardous
secondary materials. An owner or
operator may satisfy the requirements of
40 CFR 261.143 by obtaining an
irrevocable standby letter of credit
which conforms to the requirements of
40 CFR 261.143(c) and submitting the
letter to the Regional Administrator. The
issuing institution must be an entity
which has the authority to issue letters


of credit and whose letter-of-credit
operations are regulated and examined
by a federal or state agency.


The wording of the letter of credit
must be identical to the wording
specified in § 261.151(c). As with the
surety bond, an owner or operator who
uses a letter of credit must also establish
a standby trust fund and submit to the
Regional Administrator an originally
signed duplicate of the trust agreement
with the letter of credit. Under the terms
of the letter of credit, all amounts paid
pursuant to a draft by the Regional
Administrator will be deposited by the
issuing institution directly into the
standby trust fund in accordance with
instructions from the Regional
Administrator. This standby trust fund
must meet the requirenients specified in
§ 261.143(a), except that until the
standby trust fund is funded pursuant to
the requirements of this section, the
requirements, as noted above, that are
not necessary for a surety bond are also
not required for a letter of credit.


The letter of credit must be issued in
an amount at least equal to the current
cost estimate, except as provided in 40
CFR 261.143(f). The regulations in 40
CFR 261.143(f) allow the use of certain
combinations of instruments so long as
their sum is at least equal to the total
cost estimates.


Whenever the current cost estimate
increases to an amount greater than the
amount of the letter of credit, the owner
or operator, within 60 days after the
increase, must either cause the amount
of the letter of credit to be increased so
that it at least equals the current cost
estimate and submit evidence of such
increase to the Regional Administrator
or obtain other financial assurance as
specified in the regulations in 40 CFR
261.143 to cover the increase. Whenever
the current cost estimate decreases, the
amount of the letter of credit may be
reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator.


The Regional Administrator will
return the letter of credit to the issuing
institution for termination when an
owner or operator substitutes alternate
financial assurance as specified in 40
CFR 261.143, or when the Regional
Administrator releases the owner or
operator from the requirements of this
section in accordance with § 261.143(i).


So long as the owner or operator
meets the exclusion and maintains
financial assurance, the Regional
Administrator will not access the letter
of credit. Access to the letter of credit
only occurs upon the loss of the
exclusion. For the letter of credit, in the
event that the hazardous secondary
materials at the covered reclamation or


intermediate facilities no longer meet
the conditions of the exclusion, EPA
may draw upon the letter of credit. If the
owner or operator does not establish
alternate financial assurance and obtain
written approval of such alternate
assurance from the Regional
Administrator within 90 days after a
notice from the issuing institution that
it has decided not to extend the letter of
credit beyond the current expiration
date, the Regional Administrator will
draw on the letter of credit. When the
Regional Administrator draws on the
letter of credit, the proceeds are
deposited into the standby trust fund,
and the funds in the trust become
available for the payment of the costs of
closure in compliance with subpart G of
40 CFR parts 264 or 265.


Insurance


Insurance operates similarly to the
insurance instrument in 40 CFR part
265, with some modifications to reflect
differences between conditionally
exempt hazardous secondary materials
and hazardous wastes. An owner or
operator may satisfy the requirements of
40 CFR 261.143 by obtaining insurance
that conforms to the requirements of 40
CFR 261.143(d) and submitting a
certificate of such insurance to the
Regional Administrator At a minimum,
the insurer must be licensed to transact
the business of insurance or be eligible
to provide insurance as an excess or
surplus linds insurer, in one or more
states.
* The wording of the certificate of
insurance must be identical to the
wording specified in § 261.151(d). As
part of the certificate, the fnsurer
warrants that the policy conforms in all
respects with the requirements of 40
CFR 261.143(d), as applicable, and
agrees that any provision of the policy
inconsistent with 40 CFR 261.143(d) is
hereby amended to eliminate such
inconsistency. The insurer also agrees to
furnish to the EPA Regional
Administrator(s) a duplicate original of
the policy listed above, including all its
endorsements, whenever requested by
the Regional Administrator.


The insurance policy must be issued
for a face amount at least equal to the
current cost estimate, except as
provided in § 261.143(f), which allows
the use of certain combinations of
instruments so long as their sum is at
least equal to the total cost estimates.


Whenever the current cost estimate
increases to an amount greater than the
face amount of the policy, the owner or
operator, within 60 days after the
increase, must either cause the face
amount to be increased to an axnount at
least equal to the current cost estimate
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and submit evidence of such increase to
the Regional Administrator or obtain
other financial assurance as specified in
40 CFR 261.143 to cover the increase.
Whenever the current cost estimate
decreases, the face amount may be
reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator.


In 40 CFR 261.143(d)(4), the
insurance policy must guarantee that
funds will be available to pay the cost
of removal of all hazardous secondary
materials from the unit, to pay the cost
of decontamination of the unit, and to
pay the costs of the performance of any
activities required under subpart G of 40
CFR parts 264 or 265 for the facilities
covered by this policy, if they become
necessary. This provision, as that in 40
CFR part 265, allows the owner or
operator to recover the costs of
removing hazardous secondary
materials and is similar to the
provisions in § 265.143(d) that allow the
owner or operator of a facility to be
reimbursed for the costs of closure. This
provision also allows the Regional
Administrator to allow reimbursement
for the same activities that are allowed
under the trust fund. The insurance
provisions that allow for reimbursement
for the cost of removal of hazardous
secondary materials are broader than the
provisions in 40 CFR 261.151(a) for
payment from the trust fund. This
difference is due to the fact that the
monies in the trust fund are returned to
the owner or operator once the facility
exits the exclusion, but there is no such
provision for insurance; in order to
make the insurance provisions
functionally equivalent to their
counterparts in 40 CFR part 265, the
insurance provisions must cover the
cost of removing the hazardous


"secondary materials when the unit exits
the exclusion. However, the owner or
operator may request reimbursements
only if the remaining value of the policy
is sufficient to cover the maximum costs
for the facility.


The Regional Administrator will give
written consent to the owner or operator
that he may terminate the insurance
policy when the owner or operator
substitutes alternate financial assurance
as specified in § 261.143, or the
Regional Administrator releases the
owner or operator from the
requirements of this section in
accordance with § 261.143(i).


Under 40 CFR 261.143(d)(8),
cancellation, termination, or failure to
renew may not occur and the policy will
remain in full force and effect in the
event that on or before the date of
expiration, the conditional exclusion
terminates or is revoked. This is


analogous to the provisions for surety
bonds and letters of credit that ensure
that payments under those instruments
will occur if the conditionally excluded
hazardous secondary materials lose the
exclusion.


Under the insurance provisions of
§ 265.143, failure of the owner or
operator to pay the premiums of a
policy without the substitution of an
alternative mechanism constitutes a
significant violation of the regulations.
EPA was faced with a decision of how
to implement that provision here. Since
the exclusion relies upon compliance
with the conditions, failure to pay the
premium is significant and may result
in loss of the exclusion. Similarly, loss
of the exclusion will preclude the
cancellation or termination of the
policy. Under the circumstances, EPA
recognizes that insurers may carefully
screen applicants to ensure that they
will meet the requirements of the
exclusion and establish premiums,
possibly with a substantial portion up
front or collateralized, that reduce the
insurer's risk of non-payment.


In 40 CFR 265.143(d)(1), there is a
provision allowing an owner or operator
of a treatment, storage, and disposal
facility an additional 90 days from the
effective date of the regulations to
provide a certificate of insurance. The
effective date of the interim status
regulations was in 1982, and therefore
this provision is no longer applicable
and today's rule does not allow this
additional 90 days. In keeping with the
proposal to use requirements in subpart
H of 40 CFR part 265, the additional 90-
day period has been deleted from these
regulations.


Financial Test


EPA had solicited comment on
whether to use the financial assurance
provisions in the standardized permit
rule rather than those in 40 CFR part
265, but commenters generally did not
support the standardized permit rule
alternative. Therefore, certain
provisions that are available under the
standardized permit rule will not be
available to reclamation and
intermediate facilities, with one
exception. The financial test provision
referenced by subpart H of 40 part CFR
265 includes an obsolete requirement
that the Certified Public Accountant's
report state that "[in connection with
that procedure, no matters came to his
attention which caused him to believe
that the specified data should be
adjusted." This is referred to by the
auditing profession as a "negative
assurance." However, the American
Institute of Certified Public
Accountants, Inc.'s (AICPA's) Statement


on Auditing Standards no longer
permits independent auditors to express
negative assurance. Thus, to ensure that
today's final rule conforms with current
professional auditing standards, EPA is
using the language from the
standardized permit rule for this aspect
of the financial test.4


As noted in the March 2007
supplemental proposal, the Agency
currently has underway a review of the
subpart H financial assurance
regulations, which will address this
issue among others in the broader
context of 40 CFR parts 264 and 265. As
part of any rulemaking that addresses
the results of that review, EPA will
include any necessary changes to the
financial assurance condition being
finalized today.


In today's regulation, the letter from
the ohief financial officer (see
§ 261.151(e) or (f)) contains a
requirement to account for obligations
assured through a financial test or
corporate guarantee for facilities
handling conditionally excluded
hazardous secondary materials. This
addition is necessary because the chief
financial officer's letter required in the
40 CFR part 265 regulations does not
anticipate these obligations.


The financial test and the letter from
the chief financial officer use
accounting terms, such as current assets,
current liabilities, and liabilities. Under
40 CFR 261.141, which defines the
terms used in this subpart, these and
other accounting terms follow their
definition in 40 CFR 265.141(f). As
noted in 40 CFR 265.141(f), "The
definitions are intended to assist in the
understanding of these regulations and
are not intended to limit the meanings
of terms in a way that conflicts with
generally accepted accounting
practices.?' This is an important
provision of the financial assurance
regulations because it allows the terms
used in the test to reflect evolving
definitions. For example, if the
accounting standards covering retiree
obligations change, this provision
ensures that the accounting in the
financial test submission to EPA reflects
the new standards. Companies may not
use an obsolete definition of these
terms.


Like the 40 CFR part 265 regulations,
this regulation includes a provision


4 For current EPA guidance for companies using
the financial test in 40 CFR part 264 or 265, please
see the February 27, 1997 Memorandum from
Elizabeth Cotsworth to Senior RCRA Policy
Advisors entitled "Obsolete Language in the
Financial.Test for Subtitle C Treatment Storage and
Disposal Facilities," at http://yosemite.epa.govloswl
rcra.nsf/ea6e5Odc6214725285256bfOO063269d/
C68C99D730932BE28525670F006C2B4A/$fileI
14066.pdf.
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allowing an owner or operator to obtain
a corporate guarantee as a method of
complying with the financial assurance
requirements. The provisions governing
who may extend a guarantee are the
same as those in 40 CFR part 265. Since
there is no requirement for an up-front
closure plan, the text of the guarantee in
40 CFR part 261 differs somewhat from
the language in 40 CFR part 265. In
§ 261.151(g)(1), the guarantor
"guarantees that in the evet of a
determination by the Regional
Administrator that the hazardous
secondary materials at the owner or
operator's facility covered by this
guarantee do not meet the conditions of
the exclusion under § 261.4(a)(24), the
guarantor will manage any hazardous
secondary material in accordance with
applicable regulations and close the
facility in accordance with closure
requirements found in parts 264 and
265 of this chapter or establish a trust
fund as specified in § 261.143(a) in the
name of the owner or operator in the
amount of the current cost estimate."


Liability Requirements


The liability coverage requirements
for sudden and nonsudden accidental
occurrences in subpart H of 40 CFR part
261 are essentially the same as those for
TSDFs in 40 CFR 265.147, with revised
terminology so that the regulatory
language applies to hazardous
secondary material reclamation and
intermediate facilities. Sudden
accidental coverage for bodily injury
and property damage to third parties is
required for all uinits, and nonsudden
accidental coverage is required for land-
based units. Land-based units are
defined in 40 CFR 260.10 as an area
where hazardous secondary materials
are placed in or on the land before
recycling and are functionally
equivalent to the units required to have
nonsudden accidental coverage under
40 CFR 265.147(b) (e.g., surface
impoundments). In addition, the
provisions for requesting a variance or
adjusting the coverage are the same as
40 CFR 265.147(c) and (d) respectively,
except the reference that ties these
procedures to the Subtitle C permit
modification procedures under 40"CFR
270.41(a)(5) and 40 CFR 124.5 has been
removed, because these provisions
would not apply to excluded hazardous
secondary material.


Other Financial Assurance Provisions


Finally, the provisions for incapacity
of owners or operators, guarantors, or
financial institutions (40 CFR 261.148),
use of state-required mechanisms (40
CFR 261.149), and state assumption of
responsibility (40 CFR 261.150) are


essentially the same as their
counterparts in 40 CFR part 265, with-
one exception. The state-required
mechanism provisions have been
expanded to indicate that states may
allow facilities -to use their existing
Subtitle C financial assurance policies
to address the financial assurance
condition of 40 CFR 261.4(a)(24)(vi)(F),
provided they can ensure that the
instruments actually cover the financial
assurance cost estimate.


5. Provisions Applicable to Hazardous
Secondary Materials That Are Exported
and Imported


Under today's final rule, generators
who export hazardous secondary
materials are required to notify the
receiving country through EPA and
obtain consent from that country before
shipment of the hazardous secondary
materials takes place (see 40 CFR
261.4(a)(25)). These notice and consent
requirements provide notification to the
receiving country so that it can ensure
that the hazardous secondary materials
are reclaimed rather than disposed of or


* abandoned. As an additional benefit;
these requirements allow the receiving
country the opportunity to consent or
not consent based on its analysis of
whether the reclamation facility can
properly recycle the hazardous
secondary materials and manage the
process residuals in an environmentally
sound manner within its borders. EPA
believes'that sections 2002, 3002, 3007,
and 3017 of RCRA provide authority to
impose this condition because such
notice and consent help determine that
the materials are not discarded.


Specifically, hazardous secondary
materials that are exported from the
United States and its territories and
recycled at a reclamation facility located
in a foreign country are not solid wastes,
provided the hazardous secondary
material generator complies with the
requirements of 40 CFR 261.4(a)(25),
including notifying EPA of the proposed
export and obtaining subsequent
consent from the receiving country.


Included by reference in 40 CFR
261.4(a)(25), the generator must comply
with the requirements of 40 CFR
261.4(a)(24)(i)-(v), which comprise the
hazardous secondary material generator
requirements under the transfer-based
exclusion, such as speculative
accumulation and reasonable efforts.
However, hazardous secondary material
generators who export hazardous
secondary materials for reclamation are
not required to comply with 40 CFR
261.4(a)(24)(v)(B)(2) for foreign
reclaimers and intermediate facilities
because, as part of satisfying reasonable
efforts, this question requires the


generator to affirmatively answer if the
reclaimer or intermediate facility has
notified the appropriate authorities
pursuant to § 260.42 and if the reclaimer


.or intermediate facility has financial
assurance as required under
§ 261.4(a)(24)(vi)(F). Since foreign
reclaimers and foreign intermediate
facilities are not subject to U.S.
regulations, they cannot comply with
the notification and financial assurance
requirements under today's rule
(however, hazardous secondary material
generators must affirmatively answer
this question for domestic intermediate
facilities).


The provisions that we are finalizing.
today in 40 CFR 261.4(a)(25) require
hazardous secondary material
generators to notify EPA of an intended
export 60 days before the initial
shipment is intended to be shipped off-
site. The notification may cover export
activities extending over a 12-month or
shorter period. The notification must
include contact information for the
hazardous secondary material generator,
as well as for the reclaimer and
intermediate facility, including any
alternate reclaimer or alternate
intermediate facilities. 5 The notification
must also include a description of the
type(s) of hazardous secondary
materials and the manner in which the
hazardous secondary materials will be
reclaimed, the frequency and rate at
which they will be exported, the period
of time over which they will be
exported, the means of transport, the
estimated total quantity of hazardous
secondary materials to be exported, and
information' about transit countries
through which such hazardous
secondary materials will pass.


Notifications must be sent to EPA's
Office of Enforcement and Compliance
Assurance, 6 which will then notify the
receiving country and any transit
countries. For purposes of 40 CFR
261.4(a)(25), the terms
"Acknowledgement of Consent,"
"receiving country," and "transit
country" are used as defined in 40 CFR
262.51 with the exception that the terms
in this section refer to hazardous


5Hazardous secondary material generators may
choose, in the notice of export, to designate
alternate reclaimers or alternate intermediate
facilities to which the hazardous secondary
materials may be exported in the event that delivery
to the primary reclaimer or intermediate facility
cannot take place. Hazardous secondary material
generators, of course, must comply with all
conditions (e.g., reasonable efforts) for each
alternate reclaimer and alternate intermediate
facility as with a primary reclaimer and
intermediate facility.


"The Office of Enforcement and Compliance
Assurance (OECA) is the office within EPA that
implements the notice and consent process for
exports.
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secondary materials, rather than
hazardous waste.


When the receiving country consents
(or objects) to the receipt of the
hazardous secondary materials, EPA
will inform the hazardous secondary
material generator, through an
Acknowledgement of Consent, of the
receiving country's response, as well as
any response from any transit countries.


For exports to Organization for
Economic Cooperation and
Development (OECD) Member
countries, the receiving country may
choose to respond to the notification
with tacit, rather than written, consent.
With respect to exports to such OECD
Member countries, if no objection has
been lodged by the receiving country or
transit countries to a notification within
30 days after the date of issuance of the
acknowledgement of receipt of
notification by the competent authority
of the receiving country, the U.S.
understands that an export may
commence at that time. In such cases,
EPA will send an Acknowledgment of
Consent to inform the hazardous
secondary material generator that the
receiving country and any relevant.
transit countries have not objected to
the shipment, and are thus presumed to
have consented tacitly. Tacit consent
expires one calendar year after the close
of the 30-day period; re-notification and
renewal of all consents is required for
exports after that date. This tacit
consent procedure for exports of
hazardous secondary materials to OECD
Member countries in this rule is similar.
to the tacit consent procedure for
hazardous waste exports to OECD
Member countries under 40 CFR part
262 subpart H. We note that Canada and
Mexico, though they are OECD Member
countries, typically require written
consent for exports to their countries.


The hazardous secondary material
generator may proceed with the
shipment of the hazardous secondary
materials only after it has received an
Acknowledgment of Consent from EPA
indicating the receiving country's
consent (actual or tacit). If the receiving
country does not consent to the receipt
of the hazardous secondary materials or
withdraws a prior consent, EPA will
notify the hazardous secondary material
generator in writing. EPA also will
notify the hazardous secondary material
generator of any responses from transit
countries. Hazardous secondary
material generators must keep copies of
any notifications and consents for a
period of three years following receipt
of the consent.


Hazardous secondary material
generators must also file with the
Administrator, no later than March 1 of


each year, a report containing its name,
mailing and site address, and EPA ID
number (if applicable); the calendar year
covered by the report; the name and site
address of each reclaimer and
intermediate facility; and, for each
hazardous secondary material exported,
a description of the hazardous
secondary material, the type of
hazardous secondary material (reported
as the EPA hazardous waste numbers
that would apply if the hazardous
secondary materials were managed as
hazardous wastes), the DOT hazard
class, the name and U.S. EPA ID number
(where applicable) for each transporter
used, the total amount of hazardous
secondary material shipped and the
number of shipments pursuant to each
notification. Hazardous secondary
material generators must also sign a
certification statement (found under 40
CFR 261.4(a)(25)(xi)(E)). These
procedures are similar to those required
for exports of hazardous waste under 40
CFR part 262 subpart E, except for the
use of the hazardous waste manifest
which is not required under today's
exclusions.


Imports of hazardous secondary
materials are eligible for today's
transfer-based exclusion, provided that
the person who imports the hazardous
secondary material fulfills all
requirements and conditions (e.g.,
notification, reasonable efforts,
recordkeeping) for a hazardous
secondary material generator under 40
CFR 261.4(a)(24) of today's rule. Persons
who import hazardous secondary
materials are not eligible for today's
generator-controlled exclusion since
EPA would not be able to ensure the
close management and monitoring of
the hazardous secondary materials by a
single entity in a foreign country.


D. Termination of the Exclusion


As with the generator-controlled
exclusion, units. managing hazardous
secondary materials excluded under the
transfer-based exclusion are not subject
to the closure regulations in 40 CFR
parts 264 and 265 subpart G. Howzver,
when the use of these units is ultimately
discontinued, all owners and operators
must manage any remaining hazardous
secondary materials that are not
reclaimed and remove or decontaminate
all hazardous residues and
contaminated containment system
components, equipment structures, and
soils. These hazardous secondary
materials and residues, if no longer
intended for reclamation, would also no
longer be eligible for the exclusion
(which only applies to hazardous
secondary materials that will be
reclaimed). Failure to remove these


materials within a reasonable time
frame after operations cease could cause
the facility to become subject to the full
Subtitle C requirements if the Agency
determines that reclamation is no longer
feasible. While this final rule does not
set a specific time frame for these
activities, the Agency believes that they
typically should be completed within
the time frames established for
analogous activities. For example, the
requirements for product tanks under 40'
CFR 261.4(c) allow 90 days for removal
of hazardous material after the unit
ceases to be operated for manufacturing.
This time frame should serve as a
guideline for regulators in determining,
on a case-by-case basis, whether owners
and operators have completed these
activities within in a reasonable time
frame. In any event, these hazardous
secondary materials remain subject to
the speculative accumulation
restrictions in 40 CFR 261.4(a)(8), which
includes both a time limitation of
recycling 75% of the hazardous
secondary material within a year and a
requirement that the facility be able to
show there is a.feasible means of
recycling the hazardous secondary
material.


In addition, as described in section
VIII.C. above, in order to be released
from the financial assurance condition,
intermediate and reclamation facilities
will need to submit for approval a plan
for removing the hazardous secondary
material and decontaminating the unit,
and then, when the work is compldted,
submit a certification from a qualified
Professional Engineer that all hazardous
secondary materials have been removed
from the unit and the unit has been
decontaminated.


E. Enforcement


Hazardous secondary materials
transferred to a third party for the
purpose of reclamation are excluded
from RCRA Subtitle C regulation under
certain conditions and restrictions. If a
hazardous secondary material generator
fails to meet any of the above-described
conditions that are applicable to the
generator, then the hazardous secondary
materials would be considered
discarded by the generator and would
be subject to the RCRA Subtitle C
requirements from the point at which
such material was generated. In
addition, if a reclaimer or an
intermediate facility failed to meet any
of the above-described conditions, then
the hazardous secondary materials
would be considered discarded by the
reclaimer or intermediate facility and
would be subject to the RCRA Subtitle
C requirements from the point at which
the reclaimer or intermediate facility
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failed to meet a condition or restriction,
thereby discarding the material.


It should be noted that the failure of
the reclaimer or intermediate facility to
meet the conditions of the exclusion
does not mean that the hazardous
secondary material was considered
waste when handled by the generator, as
long as the generator can adequately
demonstrate that it has met its
obligations, including the obligation
under 40 CFR 261.4(a)(24)(v)(B) to make
reasonable efforts to ensure that the
hazardous secondary material will be
reclaimed legitimately and properly
managed. A hazardous secondary
material generator that met its
reasonable efforts obligations could, in
good faith, ship its excluded materials
to a reclamation facility or intermediate
facility where, due to circumstances
beyond its control, they were released
and caused environmental problems at
that facility. In such situations, and
where the generator's decision to ship to
that reclaimer or intermediate facility is
based on an objectively reasonable
belief that the hazardous secondary
materials would be reclaimed
legitimately and otherwise managed in
a manner consistent with this
regulation, the generator would not have
violated the terms of the exclusion.


In addition, the Agency affirms in this
preamble that § 261.2(f) applies to all
claims that hazardous secondary
materials are not solid waste because
they are being legitimately recycled,
including those that are not specifically
addressed in this final rule.
Respondents in enforcement cases
should be prepared to demonstrate that
they meet the terms of the exclusion or
exemption, which includes
demonstrating that the recycling is
legitimate. Appropriate documentation
must be provided to the enforcing
agency to demonstrate that the material
is not a solid waste or is exempt from
regulation. In addition, the recycler of
the hazardous secondary material
should be prepared to show it has the
necessary equipment to perform the
recycling operation. Furthermore, any
release of the hazardous secondary
materials to the environment that is not
immediately cleaned up would be
considered discarded and, thus, the
hazardous secondary material that was
released would be a solid waste and
potentially subject to the RCRA
hazardous waste regulations.


IX. Legitimacy


As part of this final rulemaking, EPA
has decided to codify in 40 CFR 260.43
the requirement that materials be
legitimately recycled as a requirement
for the exclusion for hazardous


secondary materials that are legitimately redefinition of solid waste specifically.
reclaimed under the control of the We proposed to codify in the RCRA
generator (40 CFR 261.2(a)(2)(ii) and 40 hazardous waste regulations four
CFR 261.4(a)(23)) and as a condition of general criteria to be used in
the exclusion for hazardous secondary determining whether recycling of
materials that are transferred for the hazardous secondary materials is
purpose of legitimate reclamation (40 legitimate. In the supplemental propos
CFR 261.4(a)(24) and 40 CFR of March 26, 2007, at 72 FR 14197-
261.4(a)(25)). EPA is also requiring that 14201, we proposed two changes to the
hazardous secondary materials must be 2003 proposed legitimacy criteria and
legitimately recycled under the final asked for public comment on those
non-waste determinations (40 CFR changes. The changes were (1) a
260.34) for hazardous secondary restructuring of the proposed criteria,
materials that are (a) reclaimed in a called "factors" in this proposal, to
continuous industrial process and (b) make two of them mandatory, while
'indistinguishable in all relevant aspects leaving the other two as factors to be
from a product or intermediate, considered, and (2) additional guidance


In addition, in Section IX.B.3, EPA on how the economics of the recycling
has included a discussion of how the activity should be considered in a
current legitimacy policy continues to legitimate recycling determination.
apply to existing exclusions and how The concept of legitimacy being
the four factors being added to 40 CFR finalized in today's rule as a restriction
260.43 are substantively the same as the or a condition for the final exclusions
current legitimacy policy, and the non-waste determinations is no


substantively different from the
A. Background of Legitimacy Agency's longstanding policy that has


Under the RCRA Subtitle C definition been expressed in our earlier preamble
of solid waste, many existing hazardous discussions and policy statements. The
secondary materials are not solid wastes October 28, 2003, definition of solid
and, thus, not subject to RCRA's "cradle waste proposal discussed the history of
to grave" management system if they are the guidance EPA has provided to the
recycled. The basic idea behind this regulated community on the question o
construct is that recycling of such what it means to legitimately recycle. T
materials often closely resembles summarize that discussion, the January
normal industrial manufacturing rather 4, 1985, preamble to the final rule that
than waste management. However, since promulgated the original definition of
there can be a significant economic solid waste regulations established
incentive to manage hazardous EPA's concept of legitimacy and
secondary materials outside the RCRA described several indicators of sham
regulatory system, there is a potential recycling. A similar discussion that
for some handlers to claim that they are addressed legitimacy as it pertains to
recycling, when, in fact, they are burning hazardous secondary materials
conducting waste treatment and/or for energy recovery was presented in th
disposal in the guise of recycling. 7 To preamble to the January 8, 1988,
guard against this, EPA has long proposed amendments to the definition
articulated the need to distinguish of solid waste (53 FR 522).
between "legitimate" (i.e., true) On April 26, 1989, the Office of Solid
recycling and "sham" (i.e., fake) Waste (OSW) issued a memorandum
recycling, beginning with the preamble that consolidated preamble statements
to the 1985 regulations that established concerning legitimate recycling that ha
the definition of solid waste (50 FR 638, been articulated previously into a list o
January 4, 1985). ' criteria to be considered in evaluating


In the October 28, 2003, proposal at ' legitimacy [OSWER directive
68 FR 61581-61588, EPA discussed its 9441.1989(19)]. This memorandum,
gosition on the relevance of legitimacy known to many as the "Lowrance
to hazardous secondary materials Memo," has been a primary source of
recycling in general and to the guidance for the regulated conmunity


7 As an example of sham recycling, in a recent
case the owner of a facility in Mississippi was
found to be illegally burying hazardous waste on
his property, where it was leaching into the
surrounding soil and groundwater, while he was
telling regulators and customers that he was
recycling it into a salable product (Department of
Justice, "Mississippi Hazardous Waste Operator
Sentenced to 41 Months in Prison for
Environmental Crimes," news release, February 7,
2008, http://wwv¢.epa.govlcompliance/resources/
cases/criminal/highlights/2OO/pridemore-02-07-
08.pd I).
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ana for implementing agencies in
distinguishing between legitimate and
sham recycling for many years.


The legitimacy provision applicable
to these exclusions and non-waste
determinations is based on the October
2003 proposal and March 2007
supplemental proposal and all relevant
information available to EPA as
contained in the rulemaking record. The
basis for how the legitimacy
requirement in 40 CFR 260.43 works


HeinOnline  -- 73 Fed. Reg. 64700 2008







Federal Register/Vol. 73, No. 211/Thursday, October 30, 2008/Rules and Regulations


includes the reasoning in the October
2003 and March 2007 preambles to the
proposal and supplemental proposal,
respectively, and consideration of all
significant public comments as
discussed in section XVIII of this
preamble, as well as in the response to
comment document.


Following the detailed discussion of
the structure of the 40 CFR 260.43
legitimacy factors and each individual
factor in this preamble, EPA has
included a discussion of how the
current legitimacy policy continues to
apply to existing exclusions and how
the four factors being added to 40 CFR
260.43 compare to the questions in the
Lowrance Memo and the discussions in
the preambles identified above.
B. How To Determine When Recycling Is
Legitimate


1. What Is the Purpose of Legitimacy?


As discussed.in the October 2003
proposal and the March 2007
supplemental proposal to this
rulemaking, the Agency has a long-
standing policy that all recycling of
hazardous secondary materials must be
legitimate, including both excluded
recycling and the recycling of regulated
hazardous wastes. The legitimacy
provision in today's final exclusions
and non-waste determination' is
designed to distinguish between real
recycling activities-legitimate
recycling-and "sham" recycling, an
activity undertaken by an entity to avoid
the requirements of managing a
hazardous secondary material as a
hazardous waste. Because of the
economic advantages in managing
hazardous secondary materials as
recycled materials rather than as wastes,
there is an incentive for some handlers
to claim they are recycling when, in
fact, they are conducting waste
treatment and/or disposal.


2. Legitimacy Requirements


In this action, EPA is finalizing
requirementsthat reclamation being
undertaken under the exclusions at
§ 261.2(a)(2)(ii), § 261.4(a)(23), (24), and
(25) and the non-waste determinations
at § 260.30(d) and (e) be legitimate.
These requirements can be found in the
final regulatory text at § 260.34(b),
§ 261.2(a)(2)(ii), § 261.4(a)(23)(v), and
§ 261.4(a)(24)(iv). Each of these
provisions refers to § 260.43, where the
full requirements for determining the
legitimacy of the reclamation operation
can be found.


The design of legitimacy in the final
rule has two parts. The first is a
requirement that hazardous secondary
materfals being recycled provide a


useful contribution to the recycling
process or to the product of the
recycling process and a requirement that
the product of the recycling process is
valuable. These two legitimacy factors
make up the core of legitimacy and,
therefore, a process that does not
conform to them cannot be a legitimate
recycling process, but would be
considered sham recycling.


The second part of legitimacy is two
factors that must be considered when a
recycler is making a legitimacy
determination. EPA believes that these
two factors are important in determining
legitimacy, but has not made them
factors that must be met because the
Agency knows that there will be some
situations in which a legitimate
recycling process does not conform to
one or both of these two factors, yet the
reclamation activity would still be
considered legitimate. EPA does not
believe that this will be a common
occurrence, but in recognition that
legitimate recycling may occur in these
situations, EPA has nmde management
of the hazardous secondary materials
and the presence of hazardous
constituents in the product of the
recycling process to be factors that must
be considered in the overall legitimacy
determination, but not factors that must
always be met.


Structure of legitimacy provision.
Under the first paragraph of 40 CFR
260.43, hazardous secondary materials
that are not legitimately recycled are
discarded materials and, therefore, are
solid wastes. This paragraph also states
that anyone claiming an exclusion at
§ 261.2(a)(2)(ii), § 261.4(a)(23),
§ 261.4(a)(24), or § 261.4(a)(25) or using
a non-waste determination at
§ 260.30(d) or (e) must be able to
demonstrate that its recycling activity is
legitimate. The Agency has included.the
language "In determining if their
recycling is legitimate, persons must
address the requirements of § 260.43(b)
and must consider the requirements of
§ 260.43(c)" to make it clear that the
factors in.paragraph (b) must be met,
while the factors in paragraph (c) must
be considered and evaluated in
determining whether the recycling
activity overall is legitimate.


Although there is no specific
recordkeeping requirement that goes
with the ability to demonstrate
legitimacy, EPA would expect that in.
the event of an inspection or an
enforcement action by an implementing
agency, the recycler would be able to
show how it made the overall legitimacy
determination per § 261.2(f).8 In the


8 Under the transfer-based exclusion being
finalized in today's rule, a reclaimer should also


event that the process does not conform
to one of the two factors under
§ 260.43(c), the facility should be able to
show that it considered that factor and
why the recycling activity overall
remains legitimate. For example, under
existing exclusions from the definition
of solid waste, reuse of lead
contaminated foundry sands may or
may not be legitimate, depending on the
use. The use and reuse of foundry sands
for mold making in a facility's sand loop
under normal industry practices has
been found to be legitimate because the
sand is part of an industrial process
where there is little chance of the
hazardous constituents being released
into the environment or causing damage
to human health and the environment
when it is kept inside, because there is
lead throughout the foundry's process,
and because there is a clear value to
reusing the sand. 9 However, in the case
of lead contaminated foundry sand used
as children's play sand, the same high
levels of lead would disqualify this use
from being considered legitimate
recycling. 1° the same result would be
reached when applying Factor 4.


Factor 1-Useful Contribution.
"Legitimate recycling must involve a
hazardous secondary material that
provides a useful contribution to the
recycling process or to a product of the
recycling process * * * The hazardous
secondary material provides a useful
contribution if it (i) contributes valuable
ingredients to a product or intermediate;
or (ii) replaces a catalyst or carrier in the
recycling process; or (iii) is the source
of a valuable constituent recovered in
the recycling process; or (iv) is
recovered or regenerated by the
recycling process; or (v) is used as an
effective substitute for a commercial
product" (40 CFR 260.43(b)(1)).


This factor, one of the two core
legitimacy factors, expresses the
principle that hazardous secondary
materials should contribute value to the
recycling process. This factor is an


anticipate that a hazardous secondary material
generator may inquire as to whether the reclamation
process is legitimate (40 CFR 261.4(a)(24][v}[B)(1}).
Reasonable effort inquiries will vary by generator
and may include a request for information or
documentation of legitimacy.


9 Letter. Elizabeth Cotsworth, Director Office of
Solid Waste, to Amy Blankenbiller, American
Foundry Society, March 28, 2001. http://
yosemite.epa.gov/osw/rcra.nsfOc994248c239947e
85256d090071175fl/4C9A2EEE6E5F859B
85256AC5004FC1 C21$ftle/14534.pdf


10 One of the profiles in the docket shows that
from 1997-1998, a horticultural nursery purchased
approximately 375 tons of foundry sand that
contained lead above the regulatory limits and that
was then bagged and sold as play sand to
approximately 40 different retailers. (U.S. EPA, An
Assessment of Environmental Problems Associated
with Recycling of Hazardous Secondary Materials,
Appendix 2).
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essential element to legitimate recycling
because real recycling is not occurring
if the hazardous secondary materials
being added or recovered do not add
anything to the process. This factor is
intended to prevent the practice of
adding to or recovering hazardous
secondary materials from a
manufacturing operation simply as a
means of disposing of them, or
recovering only small amounts of a
constituent, which EPA would consider
sham recycling.


In response to comments received on
this factor asking for more clarification
on what useful contribution means, the
regulatory text includes an explanation
of how useful contribution might be
achieved in (i) through (v) of
§ 260.43(b)(1). EPA stresses that the
ways in which hazardous secondary
materials can add value and be useful in
a recycling process are (i) contributing
valuable ingredients to a product or
intermediate; (ii) replacing a catalyst or
carrier in the recycling process; (iii)
providing a valuable constituent to be
recovered; (iv) being regenerated; or (v)
being used as an effective substitute for
a commercial product. The preamble to
the October 2003 proposed rule gave
full descriptions of these five situations
(68 FR 61585), but the Agency has also
included them in the regulatory text to
clarify this factor for the regulated
community.


The Agency also wants to restate for
clarification that for hazardous
secondary materials to meet the useful
contribution factor, not every
constituent or component of the
hazardous secondary material has to
make a contribution to the recycling
activity. For example, a legitimate
recycling operation involving precious
metals might not recover all of the
components of the hazardous secondary
material, but would recover precious
metals with sufficient value to consider
the recycling process legitimate. In
addition, ihe recycling activity does not
have to involve the hazardous
component of the hazardous secondary
materials if the value of the contribution
of the non-hazardous component
justifies the recycling activity. One
example of this factor from an existing
exemption is where hazardous
secondary materials containing large
amounts of zinc, a.non-hazardous
component, are recycled into zinc
micronutrient fertilizers. In cases where
the hazardous component is not being
used or recycled, the Agency stresses
that the recycler is responsible for the
management of any hazardous residuals
of the recycling process.


In a situation where more than one
hazardous secondary material is used in


a single recycling process and the
hazardous secondary materials are
mixed or blended as a part of the
process, each hazardous secondary
material would need to satisfy the
useful contribution factor. This
requirement prevents situations where a
worthless hazardous secondary material
could be mixed with valuable and
useful hazardous secondary materials in
an attempt to disguise and dispose of it.
In addition, a situation in which
hazardous secondary materials that can
be useful to a process are added to that
process in much greater amounts than
are needed to make the end-product or
to otherwise provide its useful
contribution would also be sham
recycling.


Another way the usefulness of the
hazardous secondary material's
contribution could be demonstrated is
by looking at the efficiency of the
material's use in the recycling process-
that is, how much of the constituent in
a hazardous secondary material is
actually being used. As an example, if
there is a constituent in the hazardous
secondary material that could add value
to the recycling process, but, due to
process design, most of it is not being
recovered but is being disposed of in the
residuals, this would be a possible
indicator of sham recycling. However,
there are certainly recycling scenarios
where a low recovery rate could still be
legitimate. For example, under an
existing exclusion, if the concentration
in a metal-bearing hazardous secondary
material is low (2%-4%) and a
recycling process was able to recover a
large percentage of the target metal, this
factor could be met and the recycling
may be legitimate (depending on the
outcome of the analysis of the other
legitimacy factors).


One way to use the efficiency of the
recycling process to evaluate legitimacy
is to compare the process to typical
industry recovery rates from raw
materials to determine if the recycling
process is reasonably efficient. This
method should involve an examination
of the overall process, not just a single
step of the process. For example, if one
step in the process recovers a small
percentage of the constituent, but the
overall process recovers a much larger
percentage, the Agency would consider
the overall efficiency of the recycling
process in determining whether
hazardous secondary materials are
providing a useful contribution.


There are various ways in which
hazardous secondary materials can be
useful to a recycling process and various
ways are laid out in this discussion of
how a facility might demonstrate
conformity with this factor. In addition,


we provided a number of different ways
a material could contribute to the,
process in the regulatory text describing
this factor. Any one of these would be
sufficient to demonstrate that the
hazardous secondary material provides
a useful contribution. Overall, the
Agency considers this factor to be a
critical element in determining
legitimacy and any recycling process
that does not meet this factor cannot be
considered legitimate recycling.


Factor 2-Valuable Product or
Intermediate. "The recycling process
must produce a valuable product or
intermediate * * * The product or
intermediate is valuable if it is (i) sold
to a third party or (ii) used by the
recycler or the generator as an effective
substitute for a commercial product or
as an ingredient or intermediate in an
industrial process" (40 CFR
260.43(b)(2)).


This factor, one of the two core
legitimacy factors, expresses the
principle that the product or
intermediate of the recycling process
should be a material of value, either to
a third party who buys it from the
recycler, or to the generator or recycler
itself, who can use it as a substitute for
another material that it would otherwise
have to buy or obtain for its industrial
process* This factor is also an essential
element of the concept of legitimate
recycling because recycling cannot be
occurring if the product or intermediate
of the recycling process is not of use to
anyone and, therefore, is no t a real
product. This factor is intended to
prevent the practice of running a
hazardous secondary material through
an industrial process to make something
just for the purpose of avoiding the costs
of hazardous waste management, rather
than for the purpose of using the
product or intermediate of the recycling
activity. Such a practice would be sham
recycling.


Most commenters on the proposed
rul6 for this factor stated that this is a
useful way of gauging whether recycling
is actually taking place, but requested
that the Agency clarify the meaning of
the term valuable, as it is used in the
regulatory text. EPA is repeating and
clarifying today that for the purpose of
this factor, a recyclable product may be
considered "valuable" if it can be
shown to have either economic value or
a more intrinsic value to the end user.
Evaluations of "valuable" for the
purpose of this factor should be done on
a case-by-case basis, but one way to
demonstrate that the recycling process
yields a valuable product would be the
documented sale of a product of the
recycling process to a third party. Such
documentation could be in the form of
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receipts or contracts and agreements
that establish the terms of the sale or
transaction. This transaction could
include money changing hands or, in
other circumstances, may involve trade
or barter. A recycler that has not yet
arranged for the sale of its product to a
third party could establish value by
demonstrating that it can replace
another product or intermediate that is
available in the marketplace. A product
of the recycling process may be sold at
a loss in some circumstances, but the
r~cycler would have to be prepared to
show how the product is clearly
valuable to the purchaser.


However, many recycling processes
produce outputs that are not sold to
another party, but are instead used by
the generator or recycler. A product of
the recycling process may be used as a
feedstock in a manufacturing process,
but have no established monetary value
in the marketplace. Such recycled
products or intermediates would be
considered to have intrinsic value,
though demonstrating intrinsic value
may be less straightforward .than
demonstrating value for products that
are sold in the marketplace.
Demonstrations of intrinsic value could
involve showing that the product of the
recycling process or intermediate
replaces an alternative product that
would otherwise have to be purchased
or could involve a showing that the
product of the recycling process or
intermediate meets specific product
specifications or specific industry
standards. Another approach could be
to compare the product's or
intermediate's physical and chemical
properties or efficacy for certain.uses
with those of comparable products or
intermediates made from raw materials.


Some recycling processes may consist
of multiple steps that may occur at
separate facilities. In some cases, each
processing step will yield a valuable
product or intermediate, such as when
a metal-bearing hazardous secondary
material is processed to reclaim a
precious metal and is then put through
another process to reclaim a different
mineral. When each step in the process
yields a valuable product or
intermediate that is salable or usable in
that form, the recycling activity would
conform to this factor.


Like the other factors, this factor
should be examined and evaluated on a
case-by-case basis looking at the specific
facts of a recycling activity. If, for
instance, a recycling activity produces a
product or intermediate that is used by
the recycler itself, but does not serve
any purpose and is just being used so
that the product or intermediate appears
valuable, that would be an indicator of


sham recycling. An example of this
would be a recycler that reclaims a
hazardous secondary material and then
uses that material to make blocks or
building materials for which it has no
market and then "uses" those building
materials to make a warehouse in which
it stores the remainder of the building
materials that it is unable to sell.


Factor 3-Managed as a Valuable
Commodity. "The generator and the
recycler should manage the hazardous
secondary material as a valuable
commodity. Where there is an
analogous raw material, the hazardous
secondary material should be managed,
at a minimum, in a manner consistent
with the management of the raw
material. Where there is no analogous
raw material, the hazardous secondary
material should be contained.
Hazardous secondary materials that are
released to the environment and are not
recovered immediately are discarded"
(40 CFR 260.43(c)(1)).


The first of the additional factors that
must be considered expresses the
principle that hazardous secondary
materials being recycled should be
managed in the same manner as other
valuable materials. This factor requires
those making a legitimacy
determination to look at how the
hazardous secondary material is
managed before it enters the recycling
process. In EPA's view, a recycler will
value hazardous secondary materials
that provide an important contribution
to its process or product and, therefore,
will manage those hazardous secondary
materials in a manner consistent with
how it manages a valuable feedstock. If,
on the other hand, the recycler does not
manage the hazardous secondary
materials as it would a valuable
feedstock, that behavior may indicate
that the hazardous secondary materials
may not be recycled, but rather released
into the environment and discarded.


This factor may be particularly
appropriate in the case where a recycler
has been paid by a generator to take its
materials as a result of the economic
incentives in the hazardous secondary
materials market. By looking at the
management of the hazardous secondary
material before it enters the recycler's
process, the entity making the
legitimacy determination can tell that a
material being managed like an
analogous raw material is, in fact,
valued by the recycler. If the hazardous
secondary material is not being
managed like a valuable raw material
because it is uncontrolled or is being
released, that indicates that the fee the
recycler obtains for taking the hazardous
secondary material may be its only
value to that recycler. If the fee received


were the'only value to the recycler, it
would mean that discard was taking
place.


This factor addresses the management
of hazardous secondary materials in two
distinct situations. The first situation is
when a hazardous secondary material is
analogous to a raw material which it is
replacing in the process. In this case, the
hazardous secondary material should be
managed prior to recycling similarly to
the way the analogous raw materials are
managed in the course of normal
manufacturing. EPA expects that all
partie handling hazardous secondary
materials destined for recycling-
generators, transporters, intermediate
facilities and reclamation facilities-
will handle them in generally the same
manner in which they would handle the
valuable raw materials they might
otherwise be using in their process.
"Analogous raw material," as defined
elsewhere in this preamble, is a raw
material for which the hazardous
secondary material substitutes and
which serves the same function and has
similar physical and chemical
properties as the hazardous secondary
material.


The second situation the factor
addresses is the case where there is no
analogous raw material that the
hazardous secondary material is
replacing. This could be either-because
the process is designed around a
particular hazardous secondary
material-that is, the hazardous
secondary material is not replacing
anything-or it could be because of
physical or chemical differences
between the hazardous secondary
material and the raw material that are
too significant for them to be considered
"analogous."


Hazardous secondary materials that
have significantly different physical or
chemical properties when compared to
the raw material would not be
considered analogous even if they serve
the same function because it may not be
appropriate to manage them in the same
way. In this situation, the hazardous
secondary material would have to be
contained for this factor to be met. A
hazardous secondary material is
"contained" if it is placed in a unit that
controls the movement of that material
out of the unit. This requirement is
consistent with the idea that normal
manufacturing processes are designed to
use valuable material inputs efficiently
rather to than allow them to be released
into the environment.


For example, if a manufacturer has an
ingredient that is a dry raw material
managed in supersacks, the Agency
would expect that a hazardous
secondary material that is a similar dry
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material also would be managed in
supersacks or in a manner that would
provide equivalent protection.- If, on the
other hand, the hazardous secondary
material was instead managed in an
outdoor pile without appropriate
controls in place to address releases to
the environment, it may indicate that it
was not being handled as a valuable
commodity. If, however, the
manufacturer decided to replace the dry
raw material in its process with a liquid
having the same constituents, it would
not be sufficient, nor would it make
sense, for the liquid to be managed in
supersacks. Instead, the liquid would
have to be "contained" (for example in
a tank or surface impoundment).


An important part of this factor is the
statement in the regulatory text
clarifying that hazardous secondary
materials that are released to the
environment and not recovered
immediately are discarded. Valuable
products should not be allowed to
esaape into the environment through
poor management and this factor
clarifies that those hazardous secondary
materials that do escape (and are not
immediately recovered) are clearly
discarded. Either a large release or
ongoing releases of smaller amounts
could indicate that, in general, the
hazardous secondary material is not
being managed as a valuable product
which could potentially lead to the
recycling process being found not to be
legitimate. Hazardous secondary
materials that are immediately
recovered before they disperse into the
environment-air, soil, or water-and
are reintroduced in the recycling
process are not discarded. This
determination must be made on a case-
by-case basis, however.


EPA has determined that it is
appropriate that this factor is one of the
two that must be considered rather than
a factor that must be met because there
are situations in which this factor is not
met, but recycling appears to be
legitimate. An example of this kind of
situation is described in the March 2007
supplemental proposal (72 FR 14199).
In the example, a hazardous secondary
material that is a powder-like material is
shipped in a woven super sack and
stored in an indoor containment area,
whereas the analogous raw material is
shipped and stored in drums. A strict
reading of this factor may determine
that the hazardous secondary material is
not being managed in a manner
consistent with the raw material even if
the differences in management are not
actually impacting the likelihood of a
release. By designing the legitimacy
factors so that this one has to be
considered, but not necessarily met, the


individual facts of situations like the
one described here can be evaluated on
a case-by-case basis to determine if they
affect the legitimacy of the recycling
activity.


In-summary, given the nature of the
legitimacy factors and their need to
apply to all the practices covered by the'
exclusions in this final rule, it is not
appropriate or practicable for EPA to
develop a specific management
standard. In the absence of such a
management standard, EPA is using this
factor: materials must be managed as
analogous raw materials or, if there are
no analogous raw materials, the
materials must be contained. EPA's
intent with this factor is that hazardous
secondary materials are managed in the
same manner as materials that have
been purchased or obtained at some
cost, just as raw materials are. Just as it
is good business practice to ensure that
raw materials enter the manufacturing
process rather than being spilled or
released, we would expect hazardous
secondary materials to be managed
effectively and efficiently in order that
their full value to the manufacturing
process would be realized.


Factor 4-Comparison of Toxics in
the Product. "The product of the
recycling process does not (i) contain
significant concentrations of any
hazardous constituents found in
Appendix VIII of part 261 that are not
found in analogous products; or (ii)
contain concentrations of any hazardous
constituents found in Appendix VIII of
part 261 at levels that are significantly
elevated from those found in analogous
products; or (iii) exhibit a hazardous
characteristic (as defined. in part 261
subpart C) that analogous products do
not exhibit" (40 CFR 260.43(c)(2)).


The second of the additional factors
that must be considered requires those
making a legitimacy determination to
look at the concentrations of the
hazardous constituents found in the
product made from hazardous
secondary materials and compare them
to the concentrations of hazardous
constituents in analogous products. Any
of the following three situations could
be an indicator of sham recycling: a
product that contains significant levels
of hazardous constituents that are not
found in the analogous products; a
product with hazardous constituents
that were in the analogous products, but
contains them at significantly higher
concentrations; or a product that
exhibits a hazardous characteristic that
analogous products do not exhibit. Any
of these situations could indicate that
sham recycling i. occurring because in
lieu of proper hazardous waste disposal,
the recycler could have incorporated


hazardous constituents into the final
product when they are not needed to
make that product effective in its
purpose. This factor, therefore, is
designed to determine when toxics that
are "along for the ride" are discarded in
a final product and, therefore, the
hazardous secondary material is not
being legitimately recycled.


To evaluate this factor, a recycler will
ordinarily compare the product of the
recycling process to an analogous
product made of raw materials. For
example, if a recycling process
produced paint, the levels of hazardous
constituents in the paint will be
compared with the levels of the same
constituents found in similar paint
made from virgin raw materials.


A recycler is also allowed to perform
this evaluation by comparing the
hazardous constituents in the hazardous
secondary material feedstock with those
in an analogous raw material feedstock.
If the hazardous secondary material
feedstock does not contain significantly
higher concentrations of hazardous
constituents than the raw material
feedstock, then the end product of the
recycling process would not contain
excess hazardous constituents "along
for the ride" either. EPA is clarifying
here that this method of showing that
the product does not have "toxics along
for the ride" is acceptable. There may be
cases in which it is easier to compare
feedstocks than it is to compare
products because the recycler knows
that the hazardous secondary material is
very similar in profile to the raw
material. A comparison of feedstocks
may also be easier in cases where the
recycler creates an intermediate which
is later procossed again and may end up
in two or more products, when there is
no analogous product, or when
production of the product of the
recycling process has not yet begun.


This factor identifies three ways to
evaluate whether or not unacceptable
amounts of hazardous constituents are
passed through to the products of the
recycling process. (As explained above,
these methods also could be used to
compare the hazardous secondary
material feedstock to a raw material
feedstock, if the recycler prefers.) The
first method specifies that when
analogous products made from raw
materials do not contain hazardous
constituents, the product of the
recycling process should not contain
significant amounts of hazardous
constituents. For example, if paint made
from reclaimed solvent contains
significant amounts of cadmium, but the
same type of paint made from virgin raw
materials does not contain cadmium, it
could indicate that the cadmium serves
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no useful purpose and is being passed
though the recycling process and
discarded in the product.


The second method addresses
analogous products that do contain
hazardous constituents and asks
whether the concentrations of those
hazardous constituents are significantly
higher in the product of the recycling
process than in the product made from
raw materials. Concentrations of
hazardous constituents in the product of
the recycling process that are
significantly higher than in the product
made from virgin raw materials could
again be an indicator of sham recycling.
For example, if a lead-bearing hatzardous
secondary material was reclaimed and
then that material was used as an
ingredient in making ceramic tiles and
the amount of lead in the tiles was
significantly higher than the amount of
lead found in similar tiles made from
virgin raw materials, the recycler should
look more closely at the factors to
determine the overall legitimacy of the
process.


The third method under this factor is
whether the product of the recycling
process exhibits a hazardous
characteristic that analogous products
do not exhibit. Requiring an evaluation
of hazardous characteristics ensures that
products of the recycling process do not
exhibit the characteristics of toxicity,
ignitability, corrosivity, or reactivity
when the analogous products do not.
The Agency believes that most issues
associated with "toxics along for the
ride" will involve the presence of toxic
constituents, which are addressed under
the first two parts of the factor. That is,
we believe that it is likely that there are
few instances where hazardous
secondary materials are used in the
process and hazardous constituents are
not present at significantly higher
levels, but the product made from the
hazardous secondary material
nevertheless exhibits the hazardous
characteristic of toxicity when the
analogous product does not. It is
possible, though, that the use of
hazardous secondary materials as an
ingredient could cause a product to
exhibit a hazardous characteristic, such
as corrosivity, that is not exhibited by
analogous products.


The Agency has determined that it is
appropriate for this factor to be
considered in legitimacy determinations
under the final exclusions and in the
non-waste determinations in this action,
but thinks that there may be situations
in which the factor is not met but the
recycling would still be considered
legitimate. An example of this kind of
situation that has been addressed by the
Agency under the current regulatory


scheme would be in the use and reuse
of foundry sands for mold making in a
facility's sand loop. Because of repeated
exposure to metals in a foundry's
process, the sands used to make the
molds may have significantly higher
concentrations of hazardous
constituents than virgin sand. However,
because the-sand is part of an industrial
process where there is little chance of
the hazardous constituents being
released into the environment or
causing damage to human health and
the environment when it is kept inside,
because there is lead throughout the
foundry's process, and because there is
a clear value to reusing the sand, this
would be an example of a situation
where this factor is not met, but it does
not affect the legitimacy of the recycling
process.


In fact, EPA has concluded as a
general matter that foundries engaged in
the reuse of lead-containing foundry
sands are recycling those sands
legitimately and these sands would not
be regulated under RCRA Subtitle C
(under the circumstances described in
EPA's March 2001 memorandum on this
subject)." Thus, while the used sands
in the sand loop arguably have toxics-
along-for-the ride, EPA did not raise
questions about the legitimacy of the
recycling, given the overall nature of the
operations. If the used foundry sand
were being recycled into a different
product, such as a material used on the
ground or in children's play sand, the
legitimacy determination would be very
different and significant levels of metals
would likely render the recycling
illegitimate. The same conclusions
would be reached applying the factors
codified in 260.43.


Another example of recycling that
may be legitimate although this factor
has not been met could be when the
material has concentrations of toxics
that could be considered "significantly
higher" than the analogous product, but
meets industry specifications for the
product that include specific
specifications for the hazardous
constituent of concern. Meeting
accepted industry standards would be a
strong indication that this material is
being legitimately recycled. A third
example could be in the mining and
mineral processing industry. In many
mineral processing operations, the very
nature of an operation results in
hazardous constituents concentrating in


"Letter. Elizabeth Cotsworth, Director Office of
Solid Waste, to Amy Blankenbiller, American
Foundry Society, March 28, 2001. http://
yosemite.epa.gov/osw/rcra.nsf/
0c994248c239947e85256d090071175f/
4C9A2EEE6E5F859B85256AC5004FC1 C21$file/
14534.pdf


the product as it proceeds through the
various steps of the process. In many
cases, there is not an analogous product
to compare the products of these
_processes so this factor may not be
relevant because of the nature of the
operations. As with the above example,
if a facility considers a factor and
decides that it is not applicable to its
process, the Agency suggests that the
facility evaluate the presence of
hazardous constituents in its product
and be prepared to demonstrate both
that it considered this factor and the
reasons it believes the factor is not
relevant.


As discussed in more detail in the
comments section of this preamble
(section XVIII) and in the response to
comments document in the docket,
commenters on this factor requested
clarification concerning what EPA
meant by the terms used in this factor.
In response to some of these comments,
EPA has made two clarifications in the
regulatory text by (1) specifying that the
hazardous constituents referred to in the
regulation are those that are found in
Appendix VIII to 40 CFR part 261 and
(2) clarifying that the hazardous
characteristics to which EPA is referring
to are those in 40 CFR part 261 subpart
C.


The Agency also received much
comment on the term "significant" and
what the Agency intended by this term.
EPA has decided to keep the term in the
final rule. The alternative to using
"significant" or a similarly flexible term
to determine when there may be
hazardous constituents in the product
made from recycled hazardous
secondary materials that are not in the
analogous products made from raw
materials would be to set an absolute
standard. In its discussion of legitimacy
in the October 2003 proposed rule, EPA
discussed possible "bright line" or risk-
based approaches as a way to set
absolute lines to define "significant"
based on either a numerical limit or a
risk level (68 FR 61587-61588). EPA
recognizes that the "bright line" or the
risk-based approach may provide greater
clarity and predictability to the
regulated community, but that in both
cases the Agency would have to
establish a line for what is acceptable
and the line may either be somewhat
arbitrary or it may exclude recycling
practices that, if carefully considered,
should be considered legitimate. Based
on the comments received on those
approaches, we are convinced that they
would not be workable.


On the other hand, a case-by-case
analysis of a recycling process can take
into consideration the relevant
principles and facts for that activity,
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leading to a determination of
significance based on the facts of the
activity. Because this factor must apply
to various different recycling activities,
"we believe the case-by-case approach is
most appropriate.


EPA, therefore, is finalizing its
proposed option of using the term
"significant" in 40 CFR 260.43(c)(2)(i)
and (ii). Evaluating the significance of
levels of hazardous constituents in
products of the recycling process may
involve taking into consideration
several variables, such as the type of
product, how it is used and by whom,
whether or not the elevated levels of
hazardous constituents compromise the
efficacy of the product, the availability
of the hazardous constituents to the
environment, and others. For example,
if a hazardous secondary material has
been reclaimed and made into a product
that will be used by children, and that
product contains hazardous constituents
that are not in analogous products, that
product will likely need to be closely
scrutinized. On the other hand, low
levels of a hazardous constituent in a
product from that same reclamation
operation that is used as an ingredient
in an industrial process or for another
industrial application may not be
significant and must be evaluated in the
context of the product's use.


EPA provided several additional
examples in implementing this factor in
the October 2003 proposed rule which
will be repeated here. If zinc galvanizing
metal made from hazardous secondary
materials that were reclaimed contains
500 parts per million (ppm) of lead,
while the same zinc product made from
raw materials typically contains 475
ppm, this difference in concentration
would likely not be considered.
"significant" in the evaluation of this
factor. If, on the other hand, the lead
levels in the zinc product made from
reclaimed hazardous secondary
materials were 1,000 ppm, it may
indicate that the product was being used
to illegally dispose of lead and that the
activity is sham recycling, unless other
factors would demonstrate otherwise.


In another example, if a "virgin"
solvent contains no detectable amounts
of barium, while spent solvent that has
been reclaimed contains a minimal
amount of barium (e.g., 1 ppm), this
difference might not be considered
significant. If, however, the barium in
the reclaimed solvent were at much
higher levels (such as 50 ppm), it may
indicate discard of the barium and sham
recycling.


Unfortunately, because of the variety
of possible recycling scenarios under
the exclusions and in the non-waste
determinations covered by this final


rule, we cannot provide examples for
how this factor might work for all
possible recycling situations. The
Agency stresses that the determination
of legitimacy for this factor should
consider both the use and the users of
the product in addition to the
concentration of the hazardous
constituepts or the presence of a
hazardous characteristic, as well as
other relevant information. In addition,
in some cases, the implementing agency
may accept a risk argument from a
recycler to show that the recycling
activity meets this factor. If the recycler
can show that despite elevated
concentrations of hazardous
constituents, such constituents pose
little or no risk to human health or the
environment, the implementing agency
may consider that as evidence that the
elevated concentrations are not
significant. How consideration of
economics applies to legitimacy.
Consideration of economics has long
been a part of the Agency's concept of
legitimacy, as is evident in the
Lowrance Memo and earlier preamble
text (50 FR 638, January 4, 1985 and 53
FR 522, January 8, 1988; seealso
American Petroleum Institute v. EPA
("API 11"), 216 F.3d 50, 57-58 (DC Cir.
2000)). This final rule does not codify
specific regulatory language on
economics as part of the legitimacy
provision, but EPA offers further
guidance and clarification on how
economics may be considered in making
legitimacy determinations, which is
similar to the preamble discussion in
the March 2007 supplemental proposal.


Specifically, EPA believes that
consideration of the economics of a
recycling activity can be used to inform
and help determine whether the
recycling operation is legitimate.
Positive economic factors would be a
strong indication of legitimate recycling,
whereas negative economic factors
would be an indication that further
evaluation of the recycling operation
may be warranted in assessing the
legitimacy factors.


Considering the economics of a
recycling activity can also inform
whether the hazardous secondary
material inputs provide a useful
contribution and whether the product of
recycling is of value. Economic
information that may be useful could
include (1) the amount paid or revenue
generated by the recycler for recycling
hazardous secondary materials; (2) the
revenue generated from the sale of
recycled products; (3) the future cost of
processing existing inventories of
hazardous secondary materials; and (4)
other costs and revenues associated
with the recycling operation. The


economics of the recycling transaction
may be more of an issue when
hazardous secondary materials are sent
to a third-party recycler, but even when
the hazardous Secondary materials are
recycled under the control of the
generator, the generator must still show
that the hazardous secondary materials
are, at a minimum, providing a useful
contribution and producing a valuable
product.


Useful Economic Information


(1) The amount paid or revenue
generated by the recycler for recycling
hazardous secondary materials is one
example of how economic information
can help support a legitimacy
determination. We have three primary
illustrations to exemplify this. First, the
basic economic flows can suggest
whether the recycling operation will
process inputs, including hazardous
secondary materials, and produce
products over a reasonable period of
time, recognizing that there will be lean
and slow times. A general accounting of
the major costs, revenues, and economic
flows for a recycling operation over a
reasonable period of time can provide
information for considering whether
recycling is likely to continue at a
reasonable rate, compared to the rate at
which inputs are received, or -whether it
is likely that significant amounts of
hazardous secondary materials would
be accumulated and then abandoned
when the facility closes. Any bona fide
sources of revenues would be included
in this consideration, such as payments'
by generators to recyclers for accepting
hazardous secondary materials and
subsidies supporting recycling.
However, in order to have some level of
confidence that beneficial products are
or will be produced over a reasonable
timeframe, we believe that at least some
portion of the revenues should be from
product sales (or savings due to avoided
purchases of products if the hazardous
secondary materials are used directly by
the recycler). This is consistent with the
factor requiring that the hazardous
secondary material must be recycled to
make a valuable product or
intermediate.


Two scenarios illustrate this first
example: A recycling operation that
generates revenues from the sale of
recycled products that greatly exceed
the costs of the operation is an
indication of a process that turns the
hazardous secondary materials into
useful products, and is unlikely to over
accumulate them. A very different
example is an operation that has,
relative to its revenues, large inventories
of unsold product and large future
liabilities in terms of stocks of
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unprocessed hazardous secondary
materials. This operation could
potentially fail the "useful


* contribution" and "produces a valuable
product or intermediate" legitimacy
factors, and would draw closer attention
to determine whether it is engaged in
treatment and/or abandonment in the
guise of recycling.


Second, when the economics of a
recycling operation that uses hazardous
secondary materials to produce and sell
final products are similar to a
manufacturing operation using raw
materials to produce and sell final
products, we believe that such an
operation is likely to be legitimate. For
instance, if the recycler pays for
hazardous secondary materials as a
manufacturer would pay for raw
materials, the recycler sells products
from the recycling process as a
manufacturer would sell products from
manufacturing, and the revenues
generated equal or exceed costs, then
the hazardous secondary materials
appear to be valuable (i.e., the recycler
is willing to pay for them) and appear
to make a useful contribution to a
valuable recycled product.


However, we also recognize that the
economics of many legitimate recycling
operations that utilize hazardous
secondary materials differ from the
economics of more traditional
manufacturing operations. For example,
many recyclers are paid by generators to
accept hazardous secondary materials.
Generators may be willing to pay
recyclers because generators can save
money if the recycling is legs expensive
than disposing of the hazardous
secondary materials in landfills or
incinerators. Also, some recyclers
receive subsidies that may be designed
to develop recycling infrastructure and
markets or to achieve other benefits of
recycling; For instance, the recycling of
electronic materials can be legitimate
even when the recycler is subsidized for
processing the material.


Third, any analysis of the economics
of a recycling operation should
recognize that a recycler may be able to
charge generators and still be a
legitimate recycling operation. Because
these hazardous secondary materials are
hazardous wastes if disposed of,
typically the generators' other
alternative management option already
carries a cost that is based on the
existing market for hazardous waste
transportation, treatment, and disposal.
Hence, unless there is strong
competition in recycling markets or the
hazardous secondary materials are
extremely valuable, a recycler may be
able to charge generators simply becausE
alternative disposal options cost more.


Recognizing that such a dynamic
exists can assist those making
legitimacy determinations in evaluating
recycling operations. For example, if a
recycler is charging generators fees (or
receiving subsidies from elsewhere) for
taking hazardous secondary materials
and receives a far greater proportion of
its revenue from acceptance of the fees
than from the sale of its products, both
the useful contribution and the valuable
product factors may warrant further
review, unless other information would
indicate that such recycling is
legitimate. Fees and subsidies may
indicate that the economic situation
allows the recycler to charge high fees,
regardless of the contribution provided
by the inputs, including hazardous
secondary materials. In this situation,
recyclers may also have an increasea
economic incentive to over-accumulate
or overuse hazardous secondary
materials or to manage them less
carefully than one might manage more
valuable inputs. Additionally, if there is
little competition in the recycling
market, and/or if acceptance fees seem
to be set largely to compete with the
relative costs of alternative disposal
options rather than to reflect the quality
or usefulness of the input to the
recycling operation, this may also
suggest a closer look at the useful
contribution factor.


(2) A comparison of revenue from
sales of recycled products to payments
by generators is another example of how
economic information can help support
an evaluation of "valuable product." It
is possible that product sales revenues
could be dwarfed by the acceptance of
fees because markets for particular
products are highly competitive or
because high alternative disposal costs
allow for high acceptance fees.
However, relatively low sales revenues
could also require a review of other
factors, such as whether product sales
prices are lower than other comparable
products, products are being stockpiled
rather than sold, or very little product
is being produced relative to the amount
of inputs to the recycling operation.
These indicators may suggest that the
product of the recycling process is not
valuable and, thus, sham recycling may
be occurring.


(3) A consideration of the future cost
of processing or alternatively managing
existing inventories of hazardous
secondary material inputs is another
example of how economic information
can inform a legitimacy determination.
When hazardous secondary materials
make a significant useful contribution to
the recycling process, a recycler will
have an economic incentive to process
the input materials relatively quickly


and efficiently, rather than to maintain
large inventories. While recyclers often
need to acquire sufficient amounts of
hazardous secondary materials to make
it economically feasible to recycle them,
there should be little economic
incentive to over-accumulate such
materials that make a useful
contribution. Overly large
accumulations of input materials may
indicate that the hazardous secondary
materials are not providing a useful
contribution or that the recycler is
increasing its future costs of either
processing or disposing of the material,
and may be faced with an unsound
recycling operation in the future.
However, it is important to keep in
mind that possible explanations for this
may exist. For example, the recycler
may have acquired a large stock of
hazardous secondary materials because
the price was unusually low or perhaps
the hazardous secondary materials are
generated episodically and the recycler
has few opportunities to acquire them.


(4) An analysis of costs and revenues
specific to on-site recycling is an
additional, albeit specific, example of
economic information to consider.
When recycling is conducted under the
control of the generator, the recycler
may not account formally for some of
the costs and savings of the operation.
Still, when deciding whether to
undertake or continue the recycling
operation or to utilize alternative
outside recycling or disposal options,
the on-site recycler (under the control of
the generator) will evaluate the basic
economic factors as a part of doing
.business. One such factor could be an
accounting of the costs of virgin
materials avoided by using hazardous
secondary materials. Similarly, sales of
recycled products under the control of
the generator that are sold to an external
market may support the valuable
product criterion.


3. Legitimacy Policy for Other
Exclusions and Exemptions


EPA is codifying a legitimacy
provision in this final rule as part of the
final exclusions and non-waste
determinations, but stresses that EPA
retains its long-standing policy that all
recycling of hazardous secondary
materials must be legitimate. If a facility
is engaged in sham recycling, this, by
definition, is not real recycling and that
material is being discarded. The
legitimacy policy continues to apply to
all hazardous secondary materials that
are excluded or exempted from Subtitle
C regulation because they are recycled
and to recyclable hazardous wastes that
remain subject to the hazardous waste
regulations. This policy is well-
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understood throughout the regulated
community and among the state
implementing agencies.


EPA believes that the four legitimacy
factors being codified in 40 CFR 260.43
are substantively the same as the
existing legitimacy policy. These factors
are a simplification and clarification of
the policy statements in the 1989
Lowrance Memo and in various
Definition of Solid Waste Federal
Register notices.


Nonetheless, to avoid confusion
among the regulated community and
state and other implementing regulatory
agencies about the status of recycling
under the existing exclusions, the
Agency has decided not to codify the
legitimacy factors for existing .
exclusions and, thus, states and other
implementing agencies will continue to
apply the existing legitimacy policy to
all recycling as they have in the past in
order to ensure that recycling is real and
not a sham. The legitimacy provisions of
the final rule are codified only for the
exclusions and non-waste
determinations being promulgated
today. In developing the codified
legitimacy language, we did not intend
to raise questions about the status of
legitimacy determinations that underlie
existing exclusions from the definition
of solid waste, or about case-specific
determinations that have been made by
EPA or the states. Current exclusions
and other prior solid waste
determinations or variances, including
determinations made in letters of
interpretation and inspection reports,
remain in effect.


A number of commenters raised
concerns with the application of the
codified legitimacy factois to these
existing waste-specific and industry-
specific exclusions. In particular, as we
noted in the October 2003 proposal,
EPA has examined in depth a number
of waste-specific and industry-specific
recycling activities and has promulgated
specific regulatory exclusions or
provisions that address the legitimacy of
these practices in much more specific
terms than the general factors being
finalized as part of the exclusions and
non-waste determination process today.
One example is the regulation for zinc
fertilizers made from recycled
hazardous secondary materials. In the
zinc fertilizer regulation, among the
requirements established by EPA are
specific numerical limits on five heavy
metal contaminants and dioxins in the
zinc fertilizer product exclusion at 40
CFR 261.4(a)(21). Other examples are
shredded circuit boards excluded under
40 CFR 261.4(a)(14), which must be free
of mercury switches, mercury relays and
nickel-cadmium and lithium batteries,


and comparable fuels excluded under
40 CFR 261.4(a)(16), which must meet
specific levels for hazardous
constituents. The conditions developed
for the recycling exclusions in § 261.4(a)
were found to be necessary under
material-specific rulemakings that
determined when the particular
hazardous secondary material in
question is not a solid waste. When EPA
originally made the decision that these
materials are not solid waste, the
Agency took into account the relevant
factors about the hazardous secondary
materials, including how the material
was managed and what toxic chemicals
were present. By limiting the codified
legitimacy provision to the exclusions
and non-waste determinations in
today's final rule, EPA is avoiding any
implication that we are revisiting these
determinations.


However, at the same time, these
material-specific exclusions from the
definition of solid waste do not negate
the basic requirement that the
hazardous secondary material must be
"legitimately" recycled. Recycling that
is not legitimate is not recycling at all,
but rather "sham recycling"-discard in
the guise of recycling.


For example, under EPA's historic
guidance, particularly questions (1) and
(3) in OSWER Directive 9441.1989(19),
the "Lowrance Memo," a facility could
not plausibly claim the zinc fertilizer
product exclusion at 40 CFR
261.4(a)(21) for a hazardous secondary
material that contained absolutely no or
minimal levels of zinc, even if all the
conditions of the zinc fertilizer
exclusion were met. The exclusion was
developed to encourage legitimate
recycling of zinc-containing hazardous
secondary materials, not to allow any
hazardous waste to be discarded to
purported fertilizer in the name of
recycling when the hazardous
secondary material provided no
recognizable benefit to the product.


Similarly, if a facility accepted zinc-
containing hazardous waste, claiming to
make zinc fertilizer,-but failed to
produce a product that was actually
sold or was otherwise valuable, such a
process would not be legitimate
recycling (under question (4) of the
Lowrance Memo in the historic
legitimacy guidance), even if the
management conditions or the
constituent levels in the zinc fertilizer
exclusion were met. The consequences
of the latter example are illustrated in
one of the damage cases in the
environmental problems study. A
facility whose primary business was
mixing electric arc furnace dust (K061)
with agricultural lime for sale as a
micronutrient lost its customers and


could not sell its product. However, the
facility continued to acdept EPA
Hazardous Waste K061, and, in
approximately seven months, the
facility had accepted over 60,000 tons of
this hazardous waste and stored it on
theground in piles up to 30 feet high,
with no prospect of it being used to
produce a product and, thus,
legitimately recycled. While the initial
recycling of the K061 hazardous waste
was legitimate, when the facility failed
to produce a product that was actually
sold, the K061 could no longer be
considered legitimately recycled.


In summary, all hazardous secondary
materials recycling and hazardous waste
recycling, whether such recycling
remains under hazardous waste
regulations or is excluded from the
definition of solid waste, must be
legitimate. This has been our long-
standing policy and it is well
understood throughout the regulated
community and the implementing state
regulatory agencies. In order to be clear
that the legitimacy provision codified at
40 CFR 260.43 under today's final rule
would not affect how the current
legitimacy policy applies to recycling
under existing exclusions, the
legitimacy provision at 40 CFR 260.43 is
explicitly designated as applying only to
the exclusions and non-waste
determinations being finalized in
today's rule.


EPA also maintains that the
legitimacy provision being finalized as
part of the exclusions and non-waste
determinations is substantively the
same as existing policy because we
developed the legitimacy factors in 40
CFR 260.43 by closely examining the
questions and sub-questions in the
Lowrance Memo and in the Federal
Register preambles and converting them
into four more direct questions. The
following explanations show how each
of the four factors is derived from the
Lowrance Memo and other existing
policy statements.


Factor 1-The Hazardous Secondary
Material Provides a Useful Contribution


Relevant Lowrance Memo Questions


(1) Is the secondary material similar to
an analogous raw material or product?


Is much more of the secondary
material used as compared with the
analogous raw material/product it
replaces? Is only a nominal amount of
it used?


Is the secondary material as effective
as the raw-material or product is
replaces?
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* (3) What is the value of the secondary
material?


Is it listed in industry news letters,
trade journals, etc.?


Does the secondary material have
economic value comparable to the raw
material that normally enters the
process?


Discussion


The factor addressing "useful
contribution" has been distilled from
and clarifies concepts in the Agency's
existing policy for legitimate recycling.
For example, the preamble to the
January 4, 1985, recycling regulations
noted that if a hazardous secondary
material is "ineffective or only
marginally effective for the claimed use,
the activity is not recycling but
surrogate disposal." Similarly, the
January 8, 1988, proposed rule
discussed "how much energy or
material value each waste contributes to
the recycling purpose."


In the 1989 Lowrance Memo, the
issue of effectiveness was addressed by
the following questions: "Is much more
of the secondary material used as
compared with the analogous raw
material/product it replaces?"; "Is only
a nominal amount used?"; and "Is the
secondary material as effective as the
raw material or product it replaces?"
The memo also addressed the value of
the secondary material by asking, "Is
[the secondary material] listed in
industry dlews letters, trade journals,
etc.?" and "Does the secondary material
have economic value comparable-to the
raw material that normally enters the
process?"


Factor I takes these broad concepts of
effectiveness and value and turns them
into the requirement that the hazardous
secondary material in the process must
provide a "useful contribution" to the
recycling process, that is, it must
actually be adding something to the
process into which they are being put.
The factor provides more specifics than
the Memo or preamble by providing a
list of ways that a hazardous secondary
material could provide that useful
contribution to the process. EPA
requested comment on other ways in
which a hazardous secondary material
might provide a useful contribution, but
did not receive any from commenters.


Factor 2-The Recycling Process
Produces a Valuable Product or
Intermediate


Relevant Lowrance Memo Questions


(4) Is there a guaranteed market for the
end product?


Is there a contract in place to
purchase the "product" ostensibly


produced from the hazardous secondary
materials?


If the type of recycling is reclamation,
is the product used by the reclaimer?
The generator? Is there a batch tolling
agreement? (Note that since reclaimers
are normally TSDFs, assuming they
store before reclaiming, reclamation
facilities present fewer possibilities of
systemic abuse).


Is the reclaimed product a recognized
commodity?


Are there industry-recognized quality
specifications for the product?


Discussion


Factor 2 distills several of the
questions posed by the 1989 legitimacy
memo. The memo addressed the value
of recycled products sold to third
parties by posing the questions, "Is
there a guaranteed market for the end
product?" and "Is there a contract in
place to purchase the "product"
ostensibly produced from the hazardous
secondary materials?" The memo
addressed the value of recycled
products used by the recycler or the
generator as process ingredients by
posing the questions, "Is the product
used by the (recycler)? The generator? Js
there a batch tolling agreement?" The
"usefulness" of a recycled material was
addressed by posing the questions, "Is
the (recycled) product a recognized
commodity?" and "Are there industry-
recognized quality specifications for the
product?"


The language of the factors in the
legitimacy provision in the final rule
reflects these concepts in a concrete
manner by, for example, making it clear
that the indicator of legitimacy is that a
recycling process results in a valuable
product or intermediate and that the
product or intermediate is valuable if it
is "(i) sold to a third party or (ii) used
by the recycler or the generator as an
effective substitute for a commercial
product or as an ingredient or
intermediate in an industrial process."


The Lowrance Memo posed
additional questions aimed at
distinguishing recycling operations that
involve direct use or reuse of secondary
materials from recycling operations that
involve reclamation. These concepts,
however, are not particularly relevant to
distinguishing legitimate from sham
recycling and are not generally used by
implementing agencies in legitimacy
analyses, so we therefore did not
attempt to capture them in the codified
regulatory text.


Factor 3-Managed as a Valuable
Commodity


Relevant Lowrance Memo Questions


(5) Is the secondary material handled in
a manner consistent with the raw
material/product it replaces?


Is the secondary material stored in a
similar manner as the analogous raw
material (i.e., to prevent loss?)


Are adequate records regarding the
recycling transactions kept?


Do the companies involved have a
history of mismanagement of hazardous
wastes?


Discussion


Although worded somewhat
differently, this factor is essentially the
same as the fifth question in the
Lowrance Memo. Similarly, the 1985
preamble asked whether recyclable
hazardous secondary materials were
"handled in a manner consistent with
their use as raw materials or commercial
product substitutes."


In one respect, however, Factor 3 is
less restrictive than the Lowrance
Memo-the memo posed an additional
question, "Is the secondary material
stored on the land?" This could be read
as implying that storage on the land is
an indication of sham recycling. Of
course, this question is just one of the
more than two dozen questions from the
Lowrance memo, that, when taken as a
whole, help draw the distinction
between legitimate recycling and sham
recycling. Also, the Agency is aware of
situations where storage of raw
materials on the land is a normal part
of the manufacturing process. Thus,
Factor 3 does not identify land storage
as a specific indicator of sham recycling.


Factor 4-The Product Does Not
Contain Significant TARs


Relevant Lowrance Memo Questions


(1) Is the secondary material similar to
an analogous raw material or product?


Does it contain Appendix VIII
constituents not found in the analogous
raw material/product (or at higher
levels)?


Does it exhibit hazardous
characteristics that the analogous raw
material/product would not?


Does it contain levels of recoverable
material similar to the analogous raw
material/product?


(6) Other Relevant Factors


Are the toxic constituents actually
necessary (or of sufficient use) to the
product or are they just "along for the
ride"?
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Discussion


The Lowrance Memo and the
definition of solid waste preamble
statements from which it was developed
have addressed the question of "toxics
along for the ride" in a slightly different
way than the factor in the final rule. The
Lowrance Memo, for example, allows
for examination of toxic constituents in
the hazardous secondary material
destined for recycling and/or in the
recycled product. As noted above,
Factor 4 is intended to primarily
address the question of "toxics along for
the ride" in the products of recycling.
We believe that the presence of toxic
constituents in recyclable hazardous
secondary materials is less relevant to
assessing the legitimacy of recycling,
primarily because much if not most
recycling (as well as manufacturing)
involves removing or destroying such
harmful materials. As reflected in the
factor, the central question is whether or
not (and in what amount) hazardous
constituents pass through the recycling
process and become incorporated into
the products of recycling. While some
may argue that the approach of focusing
on toxic constituents in recycled
products may be somewhat less
restrictive than the policy it would
replace, we believe it is a better
indicator of legitimate recycling. In
cases where a recycler would prefer to
compare the virgin feedstock to the
hazardous secondary material going into
the process, the rule makes it clear that
this would be an adequate stand-in for
the comparison described in the
regulatory text.


Lowrance Memo Questions Not Covered
in Factors"


A few of the questions from the
Lowrance Memo are not covered by the
factors in the regulatory text for the
legitimacy provision in § 260.43. The
above discussions address why EPA
believes this is appropriate. In the case
of the role economics can play in a
legitimacy determination, this preamble
has discussed how it can inform an
overall legitimacy determination, but
there is no particular factor on
economics.


Relevant Lowrance Memo Questions


(2) What degree of processing is
required to produce a finished product?


Can the secondary material be fed
directly into the process (i.e., direct use)
or is reclamation (or pretreatment)
required?


How much value does final
reclamation add?


Is the secondary material stored on
the land? (a sub-question of (5) Is the


secondary material handled in a manner
consistent with the raw material/
product it replaces?)


(6) Other Relevant Factors


What are the economics of the
recycling process? Does most of the
revenue come from charging generators
for managing their wastes or from the
sale of the product?


For thereasons outlined above, EPA
believes that the legitimacy factors in
260.43 are equivalent to the existing
legitimacy policy that applies to all
recycling.


X. Non-Waste Determination Process


A. What Is the Purpose of This
Provision?


The purpose of the non-waste
determination process is to provide
persons with an administrative
procedure for receiving a formal
determination that their hazardous
secondary materials are not discarded
and, therefore, are not solid wastes
when recycled. This process is available
in addition to the solid waste exclusions
in today's rule. Once a-non-waite
determination has been granted, the
hazardous secondary material is not
subject to the limitations and conditions
discussed elsewhere in today's rule
(e.g., prohibition on speculative
accumulation, storage standard, or, for
the-transfer-based exclusion,
recordkeeping, reasonable efforts,
financial assurance, and export notice
and consent); however, the regulatory
authority may specify that a hazardous
secondary material meet certain
conditions and limitations as part of the
non-waste determination.


The non-waste determination process
is voluntary. Facilities may choose to
continue to use the self-implementing
portions of any applicable waste
exclusions and, for the vast majority of
cases, where the regulatory status of the
hazardous secondary material is
evident, self-implementation will still
be the most appropriate approach. In
addition, facilities may continue to
contact EPA or the authorized state to
ask for informal assistance in making
these types of non-waste
determinations. However, for cases
where there is ambiguity about whether
a hazardous secondary material is a
solid waste, today's formal process can
provide regulatory certainty for both the
facility and the implementing agency.


EPA is finalizing two types of non-
waste determinations: 12 (1) A


12 In the March 2007 supplemental proposal, EPA
also proposed (but is not finalizing) a third type of
non-waste determination for hazardous secondary
materials reclaimed under the control of the


determination for hazardous secondary
materials reclaimed in a continuous
industrial process; and (2) a
determination for hazardous secondary
materials indistinguishable in all
relevant aspects from a product or
intermediate. The process for applying
for a non-waste determination is found
at 40 CFR 260.34.


The Agency confirms today's process
for non-waste determinations is not
intended to affect any existing exclusion
under 40 CFR 261.4. The process is also
not intended to affect any variance
already granted under 40 CFR 260.30 or
other EPA or authorized state
determination. In other words,
generators or reclaimers operating under
an existing exclusion, variance, or other
EPA, or authorized state, determination
do not need to apply for a formal non-
waste determination under today's rule.
This process also does not affect the
authority of EPA or an authorized state
to revisit past determinations according
to appropriate procedures, if they so
choose.


B. Scope and Applicability


Hazardous secondary materials
presented for a non-waste determination
must be legitimately recycled and,
therefore, must meet the legitimacy
factors under 40 CFR 260.43 of today's
rule. For further discussion of
legitimacy and the factors to be
considered,. see section IX of today's
preamble.


In addition, today's rule limits non-
waste determinations to reclamation
activities and does not apply to
recycling of "inherently waste-like"
materials (40 CFR 261.2(d)); recycling of
materials that are "used in a manner
constituting disposal," or "used to
produce products that are applied to or
placed on the land" (40 CFR
261.2(c)(1)); or for "burning of materials
for energy recovery" or materials "used
to produce a fuel or otherwise contained
in fuels" (40 CFR 261.2(c)(2)). Today's
rule does not affect how these recycling
practices are regulated.


C. Types of Non-Waste Determinations


1. Non-Waste Determination for
Hazardous Secondary Materials
Reclaimed in a Continuous Industrial
Process


As discussed earlier in today's
preamble, previous court decisions have
indicated that hazardous secondary


generator via a tolling arrangement or similar
contractual arrangement. EPA, however, did not
identify any comments that described specific types
of contractual arrangements that would meet the
proposed criteria for this non-waste determination.
See section XIX for more information.
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materials that are reclaimed in a
continuous industrial process are not
discarded and, therefore, not a solid
waste. EPA believes, in most instances,
hazardous -secondary materials
reclaimed in a continuous process
would be excluded under today's self-
implementing exclusions. However,
production processes can vary widely
from industry to industry and it is
possible that the regulatory status of
certain materials may be unclear under
a self-implementing exclusion
(including those exclusions finalized
today). Thus, to determine whether
individual hazardous secondary
materials are reclaimed in a continuous
industrial process, and, therefore, not a
solid waste, EPA has developed the
non-waste determination process to
evaluate case-specific fact patterns.


EPA is finalizing four criteria for
making the non-waste determination for
hazardous secondary materials
reclaimed in a continuous industrial
process. The first is the extent that the
management-of the hazardous secondary
material is part of the continuous
production process and is not waste
treatment. At one end of the spectrum,
if the hazardous secondary material is
handled in a manner identical to virgin
feedstock, then it would appear to be
fully integrated into the production
process. At the other end of the
spectrum, hazardous secondary
materials that are indisputably
discarded prior to being reclaimed are
not a part of the continuous primary
production process, ("AMC IF'), 907 F.
2d 1179 (DC Cir. 1990) (listed wastes
managed in units that are part of
wastewater treatment units are
discarded materials (and solid wastes),
especially where it is not clear that the
industry actually reuses the materials).
For cases that lie within the spectrum,
persons appilying for a non-waste
determination need to provide sufficient
information about the production
process to demonstrate that the
management of the hazardous secondary
material is an integral part of the
production process and is not waste
treatment. It is important to note that
this non-waste determination is not
necessarily limited to cases under the
control of the generator. For example,
hazardous secondary materials that are
hard piped from one facility to another
facility that is under separate control
would appear to be fully integrated into
the production process and may
therefore be eligible for this non-waste
determination, provided the other
criteria are met.


The second criterion examined under
this non-waste determination is the
capacity of the production process to


use the hazardous secondary material in
a reasonable time frame and ensure that
it will not be abandoned. This criterion
can be satisfied by a consideration of
past practices, market factors, the nature
of the hazardous secondary material, or
any contractual arrangements.
Abandonment of stockpiled hazardous
secondary materials is one way that
discard can occur at recycling
operations and is one of the major
causes of environmental problems. As
indicated in the recycling studies, 69 of
the 208 incidents of environmental
damage involve abandonment of the
hazardous secondary materials as the
primary cause of damage. For today's
self-implementing exclusions for
hazardous secondary materials, EPA is
using speculative accumulation (as
defined in 40 CFR 261.1(c)(8)) as the
method for determining when a
hazardous secondary material is
discarded by abandonment. For the non-
waste determination, a person does not
need to demonstrate that the hazardous
secondary material meets the
speculative accumulation limits per 40
CFR 261.1(c)(8), but he must provide
sufficient information about the
hazardous secondary material and the
process to demonstrate that the
hazardous secondary material will in
fact be reclaimed in a reasonable time
frame and will not be abandoned. EPA
is not explicitly defining "reasonable
time frame" because such time frames
could vary according to the hazardous
secondary material and industry
involved and, therefore, determining
this time frame should be made on a
case-specific basis. However, a person
may still choose to use the speculative
accumulation-time frame as a default.


The third criterion for this non-waste
determination is whether the hazardous
constituents in the hazardous secondary
material are reclaimed rather than
released to the air, land, or water at
significantly higher concentrations from
either a statistical or from a health and
environmental risk perspective than
would otherwise be released by the
production process. To the extent that
the hazardous constituents are an
extension of the original hazardous
secondary material, their release to the
environment-is an indicator of discard.
The Agency recognizes that normal
production processes may also result in
a certain level of releases and, in
evaluating this criteria, would not deny
a non-waste determination if the
increase in releases is not significantly
different from either a statistical or risk
perspective. However, when
unacceptably high levels of the
hazardous constituents in the hazardous


secondary material are released to the
environment rather than reclaimed, then
that material (or at least the portion of
the material that is of most concern) is
not in fact being "reclaimed in a
continuous industrial process."


The fourth and final criterion for this
non-waste determination includes any
other relevant factors that demonstrate
the hazardous secondary material is not
discarded. This catch-all criterion is
intended to allow the person to provide
any case-specific information deemed
important and relevant in making the
case that the hazardous secondary
material is not discarded and, therefore,
not a solid waste.


2. Non-Waste Determination for
Hazardous Secondary Materials
Indistinguishable in All Relevant
Aspects From a Product or Intermediate


Although the courts have indicated
that hazardous secondary materials
recycled within a continuous industrial
process are not discarded and, therefore,
are not solid wastes, they have also said
that hazardous secondary materials
destined for recycling in another
industry are not automatically
discarded. However, there may be some
situations where the regulatory status of
a certain material is unclear under a
self-implementing exclusion and thus
may benefit from a non-waste
determination that evaluates case-
specific fact patterns. EPA is finalizing
five criteria for making a non-waste
determination for hazardous secondary
materials indistinguishable in all
relevant aspects from a product or
intermediate.


The first criterion for this non-waste
determination is consideration of likely
markets for the hazardous secondary
material (e.g., based on the current
positive value of the hazardous
secondary material, stability of demand,
and any contractual arrangements). This
evaluation of market participation is a
key element for determining whether
companies view these hazardous
secondary materials like products rather
than negatively-valued wastes. EPA's
market forces study on how market
incentives affect the management of


'hazardous secondary materials indicates
that both high value and stable markets
are strong incentives to refrain from
over-accumulating hazardous secondary
materials, thus maximizing the
likelihood that the hazardous secondary
materials will be reclaimed and not
abandoned.


The second criterion for this non-
waste determination is the chemical and
physical identity of the hazardous
secondary material and whether it is
comparable to commercial products or
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intermediates. This "identity principle"
is a second key factor that the Court in
Safe Foods found useful in determining
whether a material is indistinguishable
from a product. It is important to note
that the identity of a material can be
comparable to a product without being
identical. However, to qualify for a non-
waste determination, any differences
between the hazardous secondary
material in question and commercial
products or intermediates should not be
significant from either a statistical or
from a health and environmental risk
perspective.


The third criterion for making this
non-waste determination is the capacity
of the market to use the hazardous
secondary material in a reasonable time
frame and ensure that it will not be
abandoned. Abandonment of stockpiled
hazardous secondary materials is one
way that discard can occur at recycling
operations and is one* of the major
causes of environmental problems (a
key finding from the recycling studies
discussed earlier). For today's self-
implementing exclusions for hazardous
secondary materials, EPA is using
speculative accumulation (as defined in
40 CFR 261.1(c)(8)) as the method for
determining when a hazardous .
secondary material is discarded by
abandonment. For the non-waste
determination, a person does not need
to demonstrate that the hazardous
secondary material meets the
speculative accumulation limits per 40
CFR 261.1(c)(8), but he must provide
sufficient information about the
hazardous secondary material and the
market demand for it to demonstrate
that the hazardous secondary material
will in fact be reclaimed in a reasonable
time frame and will not be abandoned.
EPA is not explicitly defining
"reasonable time frame" because such
time frames could vary according to the
hazardous secondary material and
industry involved, and therefore
determining this time frame should be
made on a case-specific basis. However,
a person may still choose to use the
speculative accumulation time frame as
a default.


The fourth criterion for this non-waste
determination is whether the hazardous
constituents in the hazardous secondary
materials are reclaimed rather than
released to the air, land, or water at
significantly higher concentrations from
either a statistical or from a health and
environmental risk perspective than
would otherwise be released by the
production process. The Agency
believes that to the extent that the
hazardous constituents are an extension
of the original hazardous secondary
material, their release to the


environment is a possible indicator of
discard. The Agency recognizes that
normal production processes also result
in a certain level of releases and, in
evaluating this criteria, would not deny
a non-waste determination if the
increase in releases is not significant
from either a statistical or a health and
environmental risk perspective.
However, when unacceptably high
levels of the hazardous constituents in
the hazarddus secondary material are
released to the environment rather than
reclaimed, then that material (or at least
the portion of the hazardous secondary
material that is of most concern) is not
being handled as a commercial product
or intermediate.


As with the non-waste determination
for hazardous secondary materials
reclaimed in a continuous industrial
process, the fifth and final criterion for
this non-waste determination includes
any other relevant factors that
.demonstrate the hazardous secondary
material is not discarded. This catch-all
criterion is intended to allow the person
to provide any case-specific information
it deems important and relevant in
making the case that its hazardous
secondary material is not discarded.


D. Non-Waste Determination Process


The process for the non-waste
determination is the same as that for the
solid waste variances found in 40 CFR
260.30. In order to obtain a non-waste
determination, a facility that manages
hazardous secondary materials that
would otherwise be regulated under 40
CFR part 261 as either a solid waste or
an excluded waste must apply to the
Administrator or the authorized state
per the procedures described in 40 CFR
260.33, which EPA is amending today to
apply to non-waste determinations. The
application must address the relevant
criteria discussed in detail above. The
Administrator will evaluate the
submission and issue a draft notice
tentatively granting or denying the
application. Notification of this •
tentative decision will be provided by
newspaper advertisement or radio
broadcast in the locality where the
facility is located. The Administrator
will accept comment on the tentative
decision for 30 days, and may also hold
a public hearing. The Administrator will
issue a final decision after receipt of
comments and after the hearing (if
held). If the application is denied, the
facility may still pursue a solid waste
variance or exclusion (for example, one
of the solid waste variances under 40
CFR 260.30 or solid waste exclusions
under 40 CFR 261.4).


After a formal non-waste
determination has been granted, if a


change occurs that affects how a
hazardous secondary material meets the
relevant criteria contained in 40 CFR
260.34, persons must re-apply to the
Administrator for a formal
determination that the hazardous
secondary material continues to meet
the relevant criteria and is not discarded
and not a solid waste.


As discussed in more detail in section
XX of today's preamble, under section
3006 of RCRA, EPA would authorize
states to administer the non-waste
determinations as part of their base
RCRA program. Because states are not
required to implement federal
requirements that are less stringent or
narrower in scope than the current
requirements, authorized states are not
required to adopt the non-waste
determination process. Ordinarily this
provision could not go into effect in an
authorized state until the state chooses
to adopt it. However, because the non-
waste determination process is a
formalization of determinations that
states may already perform, states that
have not formally adopted this non-
Waste determination process may
participate if the following conditions
are met: (1) The state determines that
the hazardous secondary material meets
the criteria in either paragraph (b) or (c)
of 40 CFR 260.34; (2) the state requests
EPA to revfew its determination; and (3)
EPA approves the state determination.
In addition, of course, states may
continue to make regulatory
determinations under their authorized
state regulations, as they do now.


E. Enforcement


If a regulatory duthority determines
that a hazardous secondary material is
not a solid waste through the non-waste
determination process, the hazardous
secondary material is not subject to the
RCRA Subtitle C hazardous waste
requirements. However, as part of this
process, the applicant has an obligation
to submit, to the best of his ability,
complete and accurate information. If
the information in the application is
found to be incomplete or inaccurate
and, as a result, the hazardous
secondary material does not meet the
criteria for a non-waste determination,
then the material may be subject to ihe
RCRA Subtitle C requirements and'EPA
or the authorized state could choose to
bring an enforcement action under
RCRA section 3008(a). Moreover, if the
person submitting the non-waste
determination is found to have
knowingly submitted false information,
then he also may be subject to criminal
penalties under RCRA section 3008(d).


Once a non-waste determination has
been granted, the applicant is obligated
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to ensure the hazardous secondary
material continues to meet the criteria of
the non-waste determination, including
any conditions specified therein by the
regulatory authority. If a change occurs
that affects how a hazardous secondary
material meets the relevant criteria and
(if applicable) any conditions as
specified by the regulatory authority
and the applicant fails to re-apply to the
Administrator for a formal
determination, the hazardous secondary
material may be determined to be a
solid and hazardous waste and subject
to the RCRA Subtitle C hazardous waste
requirements.


X1. Effect on Other Exclusions
The final rule will not supersede any


of the current exclusions or other prior
solid waste determinations or variances,
including determinations made in
letters of interpretation and inspection
reports. If a hazardous secondary
material has been determined not to be
a solid waste, for whatever reason, such
a determination will remain in effect,
unless the regulatory agency decides to
revisit the regulatory determination
under their current authority. In
addition, if a hazardous secondary
material has been excluded from
hazardous waste regulations-for
example, under the Bevill exclusion in
40 CFR 261.4(b)(7)-the regulatory
status of that material will not be
affected by today's rule.


In the October 2003 proposal, EPA
proposed a number of specific
"conforming changes" to existing
exclusions (68 FR 61578-61580). The
purposeof these conforming changes
was to simplify and clarify the
regulations. EPA did not intend to make
any substantive changes as to how
currently excluded materials would
need to be managed or regulated.
However, comments to the proposed
changes were overwhelming in favor of
retaining the existing exclusions. These
existing exclusions are familiar to both
the states and the regulated community,
and making wholesale adjustments, it
appears, would have had unintended
consequences in many cases.


. Thus, in the March 2007
supplemental proposal, we proposed to
retain the existing exclusions exactly as
written (72 FR 14205). In addition,
recycling of such hazardous secondary
materials at new facilities, or at existing
facilities that are not currently operating
under the terms of an existing
exclusion, would also be subject to the
existing applicable regulatory
exclusions, rather than the proposed
exclusions.


We did request comment, however,
on the option of allowing a regulated


entity to choose which exclusion it is
subject to in those cases where more
than one exclusion could apply and, if
so, whether that entity should be
required to document the choice made.
One state supported allowing a
regulated entity to choose if that entity
documents its choice and the few
comments that were submitted by
industry on this matter, generally,
preferred to have the option to choose
which exclusion they would be subject
to. EPA has determined, however, that
the conditions that were developed for
the existing exclusions were found to be
necessary under case-specific
rulemakings that determined when the
hazardous secondary material in
question is not a solid waste. For
example, broken cathode ray tubes must
be transported in closed containers (40
CFR 261.4(a)(22)) and shredded circuit
boards need to be free of mercury
switches and relays (40 CFR
261;4(a)(14)).


Therefore, the final rule requires that
hazardous secondary materials
specifically subject to the existing
exclusions must continue to meet the
existing conditions or requirements in
order to be excluded from the definition
of solid waste. Moreover, industry and
the states are familiar with these
requirements and EPA believes that
changing them would only lead to
confusion in the regulated community.
In addition, the current exclusions
would apply to facilities not currently
operating under terms of an existing
exclusion. They would also be subject to
the conditions for that exclusion if they
decide to recycle the particular
excluded wastes in the future.


In the March 2007 supplemental
proposal, we also requested comment
on whether any specific regulatory
exclusion would need revision in order
to avoid confusion or contradictions.
With a few exceptions, public
comments did not discuss this issue in
depth. Only three states commented on
this issue. One supported the
requirement that currently-excluded
facilities must stay under their specific
exclusions and two requested
clarifications on how such a
requirement would be implemented.
Industry, in a few cases, had specific
comments on the provisions already in
place.


One commenter asked that EPA
clarify that wood preserving waste be
allowed to be reclaimed off-site under
the new exclusion. This would be an
expansion of the existing exclusion,
which is limited to on-site reuse.
Another comment was in regards to
whether hazardous secondary materials
currently regulated under the closed-


loop exclusion would be eligible for the
new exclusions that do not require
closed-loop operations. The third
comment, from both reclaimers of spent
lead-acid batteries and spent lead-acid
battery manufacturers requested that
EPA clarify that spent lead-acid battery
recycling continue to be regulated under
40 CFR 266.80 or as a universal waste
at 40 CFR part 273. The mining industry
requested that EPA clarify that the
proposed exclusions would have "no
impact" on 40 CFR 266.70 (precious
metals exclusion) and 40 CFR
266.100(d) and (g) (conditional
exclusions from boiler and industrial
furnace (BIF) regulations for "smelting,
melting, and refining furnaces" and
precious metals recovery furnaces).


A. Solid Waste Exclusions Found in 40
CFR 261.4(a)


Under today's final rule, if a
hazardous secondary material is subject
to material-specific management
conditions under 40 CFR 261.4(a) when
reclaimed, such a material is not eligible
for the final rule exclusions. For most of
the exclusions in 40 CFR 261.4(a), this
provision will have no practical effect
because the current exclusion either (1)
has no conditions, (2) has conditions
that overlap with those of the final rule
exclusions (i.e., no speculative
accumulation, or land disposal),13 (3)
does not involve reclamation, or (4)
involves hazardous secondary materials
burned for energy recovery or used in a
manner constituting disposal. These
include the exclusions in 40 CFR
261.4(a)(1)-(7), 40 CFR 261.4(a)(10)-
(13), 40 CFR 261.4(a)(15)-(16), 40 CFR
261.4(a)(18), and 40 CFR 261.4(a)(20)-
(21).


The exclusions in 40 CFR 261.4(a)
that are for a specific material and
include conditions that are more
specific than those included for the
exclusions being finalized today are
those for (1) spent wood preserving
solutions (40 CFR 261.4(a)(9)), (2)
shredded circuit boards (40 CFR
261.4(a)(14)), (3) mineral processing
spent materials (40 CFR 261.4(a)(17)),
(4) spent caustic solutions from
petroleum refining liquid treating
processes (40 CFR 261.4(a)(19)), and (5)
cathode ray tubes (40 CFR 261.4(a)(22)).
For each of these cases, EPA has made
a material-specific determination of


"Disposal" is defined in 40 CFR 260.10 as "the
discharge, deposit, injection, dumping, spilling
leaking or placing of any solid waste or hazardous
waste into or on any land or water so that such solid
waste or hazardous waste or any constituent thereof
may enter the environment or be emitted into the
air or discharged into any waters, including ground
waters." Thus a hazardous secondary material that
is land disposed would presumably not meet the
"contained" standard.
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when such a material is not discarded
and therefore not a solid waste and such
a determination is more appropriately
applied to these materials than the
general conditions of today's final rule.
The conditions of the material-specific
exclusion essentially help define when
that material is legitimately recycled
and not discarded.


However, in the case of the spent
wood preserving exclusion (40 CFR
261.4(a)(9)), EPA agrees with the
comments that this exclusion is limited
to on-site recycling. Thus, if managed
on-site, these materials would need to
comply with the existing conditions to
be eligible for an exclusion from the
definition of solid waste. However,
since the current exclusion does not
apply to hazardous secondary materials
sent off-site, and the substance of the
exclusion (i.e., drip pad requirements)
applies to a management method not
applicable to off-site transfers, the new
exclusion in today's rule would apply to
hazardous secondary materials that are
sent off-site for reclamation. Thus, if
sent off-site for legitimate reclamation,
these materials could be eligible for
today's exclusion if the restrictions and/
or the conditions are met.


Finally, the closed-loop exclusion 40'
CFR 261.4(a)(8) is not specific to a
material, but rather identifies a
recycling process. EPA agrees with
comments stating that hazardous
secondary materials recycled via the
closed-loop exclusion at 40 CFR
261.4(a)(8) could be recycled under a
different process and still be eligible for
today's exclusions. The closed-loop
exclusion is based on the premise that
hazardous secondary materials
reclaimed in a continuous process
within an industry are not discarded
and, therefore, are not solid wastes
subject to EPA's RCRA jurisdiction (See
AMC I.) In fact, closed loop recycling is
a subset of materials reclaimed in a
continuous industrial process, since
materials may be reclaimed in a
continuous process outside of a closed
loop system. EPA did not make a
finding that any particular hazardous
secondary material must be'reclaimed in
a continuous process. The Agency only
determined that closed-loop recycling,
in general, should be excluded. Today's
exclusions, however, allow any
hazardous secondary materials to be
excluded if reclamation meets the
restrictions and/or conditions set forth
in the rules. Thus, a facility currently
engaged in closed-loop recycling could
change their processes and still be
excluded, as long as all applicable
restrictions and/or conditions are met.


In addition to the solid waste
exclusions currently in 40 CFR 261.4(a),


EPA is planning to propose-in a
separate rulemaking from today's final
rule-to amend its hazardous waste
regulations to conditionally exclude
from the definition of solid waste speut
hydrotreating and hydrorefining
catalysts generated in the petroleum
refining industry when these hazardous
secondary materials are reclaimed (see
entry in the Introduction to the Fall
2007 Regulatory Plan, 72 FR 69940,
December 10, 2007). Spent
hydrotreating and hydrorefining
catalysts generated in the petroleum
refining industry are routinely recycled
by regenerating the catalyst so that it
may be used again as a catalyst. When
regeneration is no longer possible, these
spent catalysts are either treated and
disposed of as listed hazardous wastes
or sent to RCRA-permitted reclamation
facilities, where metals, such as
vanadium, molybdenum, cobalt, and
nickel are reclaimed from the spent
catalysts.


EPA originally added spent
hydrotreating and hydrorefining
catalysts (waste codes K171 and K172)
to the list of RCRA hazardous wastes
found in 40 CFR 261.31 on the basis of
toxicity (i.e., these materials were
shown to pose unacceptable risk to
human health and the environment
when mismanaged) (63 FR 42110,
August 6, 1998). In addition, EPA based
its decision to list these materials as
hazardous due to the fact that these
spent catalysts can at times exhibit
pyrophoric or self-heating properties.


It is largely because of these
pyrophoric properties that EPA is
considering a separate proposal to
conditionally exempt these catalysts
from hazardous waste regulation. This
future proposal will allow the agency to
consider and seek comment on specific
conditions to address the pyrophoric
properties of these hazardous secondary
materials, particularly during
transportation and storage prior to
reclamation, in order for the Agency to
determine that they are not being
discarded. As a result of this separate
effort, these spent catalysts will not be
eligible for today's exclusions. Once
EPA has proposed a conditional
exclusion specifically for these spent
catalysts, and after consideration of
public comments, EPA will either
finalize a conditional exclusion specific
to these spent catalysts or may decide
that the conditions being promulgated
in today's final rule are fully adequate
for the management of these spent
catalysts when recycled, and therefore
would remove the restriction preventing
these spent catalysts from being eligible
for today's exclusions.


B. Spent Lead-Acid Battery Recycling
and Precious Metals Reclamation


EPA also agrees that spent lead-acid
battery recycling should continue to be
regulated under 40 CFR 266.80 or 40
CFR part 273. This is because these
regulations are actually hazardous waste
regulations and are not solid waste
exclusions. Continuing the regulation of
spent lead-acid battery (SLAB) recycling
as hazardous waste is necessary due to
the unique nature of these batteries.
Also, as noted by the commenters, the
current battery recycling regulations are
working well. More than 95% of SLABs
are currently recycled and generators of
SLABs are exempt from Superfund
liability under the Superfund Recycling
Equity Act (SREA), provided that they
meet the requirements of the exemption,
including the requirement to take
"reasonable care" to determine that the
accepting facility is in compliance with
the substantive environmental
regulations.


Because SREA was based on the
current SLAB hazardous waste
regulations under RCRA, changing the
regulation of SLABs could have
unintended consequences. For example,
the current regulations prohibit battery-
breaking without a permit because such
battery-breaking operations have been
high-risk activities. In addition, as noted
in the environmental problems study,
12% of our damage cases were from
battery-breaking operations. Moreover,
the high value of the lead plates and low
entry cost for a battery-breaking facility
provides a strong market incentive for
facilities to recycle without investing in
adequate management systems for the
discarded battery acid and casings.


In addition, because the RCRA-
regulated "generator" of a SLAB is often
the garage or junkyard that removed the
battery from the automobile (rather than
the original owner who discarded the
battery), the generator-controlled
exclusion could be read to apply to
these operations. Therefore, the
reasonable efforts and financial
assurance conditions that are a part of
the transfer-based exclusion would not
apply, despite the fact that their
activities would resemble waste
mandgement rather than production.
Because, in these cases, the SLABs have
effectively already been discarded by
the original owners before they enter the
RCRA hazardous waste regulatory
system, EPA will continue to regulate
SLABs as solid and hazardous waste
under 40 CFR 266.80 or 40 CFR part
273.


EPA also agrees with comments that
the exclusions should have no impact
on 40 CFR 266.70 (precious metals
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exclusion) and 40 CFR 266.100(d) and
(g) (conditional exclusions from the
boiler and industrial furnace (BIF)
regulations for "smelting, melting, and
refining:furnaces" and precious metals
recovery furnaces). Because these
exclusions are exclusions from certain
hazardous waste regulations, not solid
waste exclusions, as a general matter,
EPA believes that facilities should have
a choice of whether they manage their
materials as hazardous waste under
these exclusions or seek an exclusion
from the definition of solid waste
through today's final rule.


However, part of what 40 CFR
266.100(d) accomplishes is to define
when an operation involving burning is
solely a metals recovery operation rather
than a burning for elergy recovery or
destruction operation, neither of which
is eligible for today's exclusions. This
distinction is an important one to make,
and EPA did not intend to revise how
such material recovery operations were
identified, nor did EPA ask for comment
on such a revision.


Thus, for the purpose of defining the
type of burning for metals recovery to be
allowed under these exclusions, EPA
will reference the requirements in 40
CFR part 266 subpart H that defines
when a "smelting, melting, and
refining" furnace is solely engaged in
metals recovery, but will not require the
other conditions that are not related to
distinguishing legitimate materials
recovery from burning. Therefore, under
today's final rule, hazardous secondary
materials burned for metals recovery
would still be required to meet the
minimum metals and maximum toxic
organic metals content specified in 40
CFR part 266 (as part of the definition
of this activity), and would continue to
be exempt from BIF permits, but they
would not be subject to hazardous waste
manifests and storage permits, as long as
the conditions of the exclusions
promulgated in today's rule are met.


C. Other Recycling Exclusions


For other hazardous secondary
materials currently eligible for
management under other exclusions or
alternative regulatory structures that do
not include an exclusion from the
definition of solid waste (such as the
universal waste regulations in 40 CFR
part 273), the facility would have the
choice of either continuing to manage
the hazardous secondary material as a
hazardous waste under the existing
regulations or under today's exclusions
from the definition of solid wase.


In addition, it should be noted that,
for the purposes of § 261.2(a)(2)(ii) and
§ 261.4(a)(2)(23), when a facility collects
hazardous secondary materials from


other persons (for example, when
mercury-containing equipment is
collected through a special collection
program), it is not the hazardous
secondary material generator. Therefore,
a universal waste handler who collects
hazardous secondary materials from
other persons would not be eligible for
the generator-controlled exclusion, even
if it would be considered a "generator"
for purposes of the Universal Waste
regulations.
XH. Effect on Permitted and Ihterim
Status Facilities


A. Permitted Facilities


Facilities that currently have RCRA
permits or interim status and manage
hazardous wastes that are excluded
under today's final rule will be affected
in a number of ways, depending on the
situation at the facility. At some
facilities, some of the hazardous waste
management units will be converted
solely to manage excluded hazardous
secondary materials, and other units
may continue to manage hazardous
wastes. At other facilities, all of the
hazardous waste management units will
be converted to manage wastes excluded
under today's final rule. In still other
cases, individual units may manage
both excluded materials and hazardous
wastes. In all cases, the owner or
operator of the facility must comply
with the applicable conditions and
limitations of the exclusion (including
the containment of the hazardous
secondary material in units operating
under the exclusion, recycling
legitimately, and the prohibition against
speculative accumulation of excluded
hazardous secondary materials) to
maintain the exclusion.


Permitted facilities that continue to
manage hazardous wastes in addition to
managing hazardous secondary
materials excluded under this final rule
must continue to maintain their Part B
permits. Individual units may be
converted solely to manage excluded
hazardous secondary materials;
however, the permit requirements
applicable to the newly excluded units
will remain in effect until they are
removed from the permit. Owners and
operators that seek to remove permit
conditions applicable to units that are
no longer hazardous waste management
units must submit a permit modification
request to the implementing agency. In
the March 26, 2007, supplemental
proposed rule, the Agency requested
comment on requiring owners and
operators seeking to modify their
permits to remove units that are no
longer regulated to follow the
procedures of 40 CFR 270.42(a) for Class


1 permit modifications, with prior
Agency approval. The Agency received
few comments on this issue, and is
proceeding in this final rule with the
proposed approach. Thus, this final rule
modifies 40 CFR 270.42 by adding an
entry to Appendix 1 that classifies
permit modifications to remove units
that are no longer regulated as a result
of this rule as Class 1 with prior Agency
approval.


As was discussed in the preamble of
the March 26, 2007, supplemental
proposal, under the Class 1 with prior
Agency approval approach, the owner
or operator must submit notification of
the permit modification to the
implementing agency, along with
documentation demonstrating that the
operations at the unit meet the
conditions of the exclusion and that the
unit is used solely to manage excluded
hazardous secondary materials. In
addition, the owner or operator must
comply with the requirements of 40 CFR
270.42(a)(ii) for public notification.
Under § 270.42(a)(ii), the permit
modification will not become effective
until the owner or operator receives
written approval by the implementing
agency. The implementing agency will
approve the permit modification so long
as the owner or operator has complied
with the procedural requirements of
§ 270.42(a) and has demonstrated that
the operations meet the conditions of
the exclusion, and that the unit does not
manage non-excluded hazardous
wastes.


One commeuter disagreed with the
Agency's approach, and believed that
the Class 2 permit modification
procedures were necessary to provide
the public an opportunity to comment
on the removal of the unit from the
permit. The Agency disagrees with this
commenter. The regulations that govern
permit modification classify
modifications to the permit term, to
allow for earlier permit termination, as
Class 1 with prior Agency approval. The
Agency believes that removing permit
conditions for units that are no longer
regulated is, in effect, allowing earlier
15ermit termination at those units. Thus,
the Agency believes that Class 1 with
prior Agency approval is the
appropriate designation for these permit
modifications.


In the preamble of the March 26,
2007, supplemental proposal, the
Agency discussed the issue of whether
closure requirements at formerly
regulated units would be triggered when
this rule becomes effective and the
hazardous secondary materials they are
receiving is no longer hazardous waste.
This issue was also discussed in the
October 2003 proposal, in which EPA
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expressed the view that requiring
closure of units in these situations
would serve little environmental
purpose, since after closure the unit
would be immediately reopened and
used to store the same (now excluded)
hazardous secondary material (68 FR
61580-61581).


In today's final rule, a permitted unit
that is converted solely to manage
excluded hazardous secondary materials
will not be subject to the 40 CFR part
264 closure requirements, since,
typically, it will be managing the same
material, with the only difference being
that the material is now excluded from
regulation as a hazardous waste.
However, we expect that any funds in
the closure or post-closure financial
assurance mechanisms will be
converted to provide financial assurance
under today's exclusion, assuming the
facility is operating under the transfer-
based exclusion. In addition, as
described in sections VII.D. and VIII.D
of this preamble, at the end of the
operating life of these units, all owners
and operators (i.e., of units operating
under either exclusion promulgated in
this final rule) must manage any
hazardous secondary materials that are
not recycled, and remove or
decontaminate all hazardous residues
and contaminated containment system
components, equipment structures, and
soils.


A permitted facility that converts to
manage only hazardous secondary
materials excluded under this final rule,
and is, therefore, no longer a hazardous
waste management facility, will no
longer be required to maintain a
hazardous waste operating permit
(although, as discussed below, may still
be subject to corrective action)., 4


However, permits issued to these
facilities remain in effect until they are
terminated.


In the March 2007 supplemental
proposal, the Agency also requested
comment on requiring owners and
operators seeking to terminate their
operating permits (as opposed to just
removing units from their permit) by
modifying the permit term to follow the
procedures of 40 CFR 270.42(d) for Class
1 permit modifications, with prior
Agency approval. The Agency received
few comments on this issue, and is
proceeding in this final rule with the
proposed approach. Thus, this final rule
modifies § 270.42 by adding an entry to


14 Again, the owner/operator of the facility must
comply with the applicable conditions and
limitations of the exclusion (including the
containment of the hazardous secondary material in
the unit, legitimate recycling, and the prohibition
against speculative accumulation) to maintain the
exclusion.


Appendix 1 that classifies permit
modifications to terminate operating
permits by modifying the permit term,
at facilities at which all units are
excluded as a result of this final rule, as
Class 1 with prior Agency approval.
Under this approach, owners and
operators seeking to terminate their
operating permits must submit a permit
modification request to the overseeing
agency following the procedures of
§ 270.42(a) for Class 1 modifications
with prior.Agency approval, as
described above.15


To support a request for permit
termination by modifying the permit
term, the owner or operator must
demonstrate that the operations meet
the conditions of the exclusion, and that
the facility does not manage non-
excluded hazardous wastes.


In addition, as was explained in the
October 28, 2003, proposal (see 68 FR
61580) and again in the March 26, 2007,
supplemental proposal (72 FR 14206),
the obligation of 40 CFR 264.101 to
address facility-wide corrective action-at
permitted facilities, is not affected by
this final rule, and remains in effect.16


Therefore, an owner or operator of a
facility that manages only hazardous
secondary materials excluded under this
final rule, who seeks to terminate the
facility's permit by modifying the
permit term, must demonstrate as part
of the permit modification request that
the corrective action obligations at the
facility have been addressed or where
corrective action obligations remain,
that continuation of the permit is not
necessary to assure that they will be
addressed. The Agency's corrective
action authority at such facilities is not
affected by this rulemaking and the
Agency thus retains its authority to
address corrective action at such
facilities using all authorities applicable
prior to this rulemaking.


At some facilities, corrective action
obligations will likely continue to be
addressed through the corrective action


I5 
The commenter discussed above who disagreed


with the Agency's approach for permit
modifications to remove units that are no longer
regulated, also believed that Class 2 permit
modification procedures were necessary to provide
the public an opportunity to comment on the owner
or operator's request to terminate a permit by
modifying the permit term. The Agency disagrees
with this commenter. As was discussed above, the
regulations governing permit modifications classify
changes to the expiration date to allow earlier
permit termination as Class 1 with prior Agency
approval.


IbOwners and operators of permitted and interim
status facilities with corrective action obligations
should refer to the Agency's February 25, 2003,
guidance entitled "Final Guidance on Completion
of Corrective Action Activities at RCRA Facilities,"
(see 68 FR 8757 for a detailed discussion of
corrective action completion.


provisions of the permit. In these cases,
maintenance of the permit would ensure
that facility-wide corrective action will
be addressed. Thus, in these cases, the
permit would not be terminated by
modifying the permit term, but would
be modified to remove the provisions
that appliqd to the now-excluded
hazardous secondary material. The
facility's permit would, thereafter, only
address corrective action.


In other cases, however, EPA or an
authorized state may have available an
alternative federal or state enforcement
mechanism or other federal or state
cleanup authority, through which it
could choose to address the facility's
cleanup obligations, rather than
continue to pursue corrective action
under a permit. In these cases, where
the alternate authority would ensure
that facility-wide corrective action will
be addressed, maintenance of the permit
would not be necessary.


B. Interim Status Facilities


A facility that is operating under
interim status will be affected by this
final rule in much the same way as is
a permitted facility and the issue of
corrective action will be addressed in a
similar manner. At an interim status
facility that converts to managing only
hazardous secondary materials that
become excluded under this final rule,
the part 265 interim status standards
that applied to the hazardous waste
management units at the facility, as well
as the general facility standards in part
265, will no longer apply. At the same
time, the Agency's authority to address
corrective action at the facility is not
affected by this final rule, and the owner
or operator retains responsibility for
unaddressed corrective action
obligations at the facility.


C.-Releases From Excluded Units at
Interim Status or Permitted Facilities


Commenters on the October 28, 2003,
proposal stated that one of the main
purposes of the RCRA Subtitle C closure
requirements is to identify and
remediate any releases originating from
the units. In response, the Agency noted
in the March 26, 2007, supplemental
proposal that releases from these units
are discarded solid wastes and,
therefore, potentially hazardous wastes,
and agreed with the commenter's
concern that such releases should be
addressed. The Agency suggested in that
preamble that the specific Subtitle C
closure requirements may not be the
most appropriate means of addressing
cleanup of releases from these units, if
any have occurred. Rather, the Agency
suggested that a better approach to
address historical releases from these


HeinOnline  -- 73 Fed. Reg. 64716 2008







Federal Register/Vol. 73, No. 211/Thursday, October 30, 2008/Rules and Regulations


units, as well as any future releases,
would be as part of corrective action for
all releases at the facility-an approach
that the Agency believed would achieve
the same environmental results and
would provide the owner or operator
the option of integrating the cleanup
more closely into the broader facility
response.


Some commenters on the March 26,
2007, supplemental proposal objected to
this approach of addressing releases
from units that previously managed
hazardous wastes and, as a result of
today's rule, would subsequently only
receive hazardous secondary materials
excluded from Subtitle C control. These
commenters requested that EPA
expressly recognize that units storing or
managing hazardous secondary
materials excluded as a result of this
rule would no longer be regulated as
solid waste management units and are
not subject to RCRA's corrective action
requirements. EPA disagrees with this
approach, as we have discussed
previously in this section and as
discussed below, and continues to
believe that the best approach to
addressing releases from conditionally
excluded units is, generally, to address
them as part of corrective action for all
releases at the facility.


The Agency discussed the issue of its
corrective action authority to address
non-SWMU-related releases at RCRA
treatment, storage, or disposal facilities
in the May 1, 1996, Advance Notice of
Proposed rulemaking (see 61 FR 19442-
3). There, the Agency stated, "[g]iven
the legislative history of RCRA section
3004(u), which emphasizes that RCRA
facilities should be adequately cleaned
up, in part, to prevent the creation of
new Superfund sites, EPA believes that
corrective action authorities can be used
to address all unacceptable risks to
human health and the environment
from RCRA facilities. In the permitting
context, remediation of non-SWMU
related releases may be required under
the "omnibus" authority * * * In other
contexts, orders under RCRA sections
3008(h) or 7003 may require remedial
action to address releases regardless of
whether a SWMU is present."


The Agency envisions three scenarios
that might apply to units from which
releases have occurred. The first will
arise in situations where an owner or
operator fails to comply with the
applicable conditions and limitations of
the exclusion, and the unit
consequently loses its exemption. In
these situations, the unit itself will once
again become a hazardous waste
management unit, and the unit, as well
as materials in the unit, will become
subject to all requirements that were


applicable prior to this final rule. Not
only will corrective action authority be
available at such a unit, but the closure
requirements of 40 CFR part 264 or 265
will once again apply at the unit as well,
and releases from that unit may be
addressed through either the corrective
action or the closure process.


The second scenario will arise in
situations where releases occur at an
excluded unit but, based on the site-
specific factors, the Agency does not
consider the release to be significant
and, therefore, the release does not
cause the unit to lose its exclusion.
Failure on the part of the owner or
operator to respond to such releases
could be considered an act of illegal
disposal. The Agency generally would
address these situations by issuing an
enforcement action under RCRA section
3008(a), or other applicable authorities,
to compel cleanup actions and/or
impose penalties. It should be noted
that this approach is consistent with the
approach taken by the Agency in a July
2002 final rule, in which the Agency
excluded hazardous secondary materials
used to make zinc fertilizers from the
definition of solid waste (see "Zinc
Fertilizers Made from Recycled
Hazardous Secondary Materials," 67 FR
48400, July 24, 2002).


The third scenario will arise in
situations-where releases from the unit,
of either the now excluded hazardous
secondary material and/or other
hazardous or solid wastes previously
managed in the unit, were not addressed
prior to the unit obtaining its exclusion.
At permitted and interim status
facilities, the status of those releases is
unaffected by this rulemaking, and the
Agency retains its authority to address
them under all authorities applicable to
them prior to this final rule, including
sections 3004(u) and (v), and section
3008(h).


D. Financial Assurance Obtained for
Closure at Newly-Excluded Units


The requirements in 40 CFR parts 264
and 265 subpart H, which applied at
these units prior to their exclusion
under this final rule, provide for the
release of financial assurance upon
certification by the facility owner or
operator that closure has been
completed in accordance with the
approved closure plan, and after the
Agency has verified that certification
(see 40 CFR 264.143(i) and
265.143(h)). 17


Under the approach discussed in
section VII.D. and VII.D. of this


17 Similar provisions at 40 CFR 264.145(i) and
265.145(h) provide for release of financial assurance
for post-closure care.


preamble, hazardous waste management
units that convert to managing only
hazardous secondary materials that are
excluded under this final rule will no
longer be subject to the 40 CFR part 264
or part 265 closure requirements.
Further, while reclaimers who receive
hazardous secondary materials that have
been excluded under the new 40 CFR
261.4(a)(24) are required to meet
financial assurance requirements,' 8


persons who recycle hazardous
secondary materials under the
exclusions for materials recycled under
the control of the generator
(N 261.2(a)(2)(ii) and § 261.4(a)(23)) are
not required to meet the financial
assurance requirements.


Under the requirements of 40 CFR
parts 264 and 265 subpart G, owners
and operators of units now eligible for
the exclusion of § 261.2(a)(2)(ii) and
§ 261.4(a)(23) would have been required
to remove and decontaminate all
contaminated structures, equipment,
and soils (see § 264.114 and'§ 265.114).
The financial assurance provided under
40 CFR parts 264 and part 265 subpart
H was designed to assure that funds
would be available for these activities.
In the case of generator controlled units,
where financial assurance is no longer
required, previous releases from the
unit, which would have been addressed
during closure and for which financial
assurance was obtained will, as a result
of this rule, now be addressed through
corrective action authority. The
question raised by the Agency in the
March 26, 2007, supplemental proposal
was whether funds obtained for closure
should, therefore, be directed to
corrective action activities at the unit.


Commenters on the March 26, 2007,
supplemental proposal generally agreed
that funds obtained for closure at units
excluded under § 261.2(a)(2)(ii) and
§ 261.4(a)(23) (under the control of the
generator) should be directed to address
releases from the unit. The Agency
agrees with these commenters, and
encourages regulators to work with
owners and operators that seek to
modify their permits to remove
conditions applicable to these units that
will operate under the exclusion of
§ 261.2(a)(2)(ii) and § 261.4(a)(23), to
verify that there are no unaddressed
releases from the unit. In situations
where corrective action is necessary at
the unit, the Agency encourages
regulators to work with owners and
operators to assure that the releases
from the unit are addressed promptly.


1B See section VIHI.C.4 of this preamble for a
complete discussion of financial assurance as a
condition of the exclusion for this group of
facilities.
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XIII. Effect on CERCLA


A primary purpose of today's final
rule is to encourage the safe, beneficial
reclamation of hazardous secondary
materials. In 1999, Congress enacted the
Superfund Recycling Equity Act
(SREA), explicitly defining those
hazardous substance recycling activities
that may be exempted from liability
under the Comprehensive
Environmental Respdnse, Compensation
and Liability Act (CERCLA) (CERCLA
section 127). Today's final rule does not
change the universe of recycling
activities that could be exempted from
CERCLA liability pursuant to CERCLA
section 127. Today,'s final rule only
changes the definition of solid waste for
purposes of the RCRA Subtitle C
requirements. The final rule also does
not limit or otherwise affect EPA's
ability to pursue potentially responsible
persons under section 107 of CERCLA
for releases or threatened releases of
hazardous substances.


XIV. Effect on Imports and Exports


The exclusion for hazardous
secondary materials generated and
reclaimed tinder the control of the
generator is limited to recycling
performed in the United States or its
territories. However, the exclusion for
hazardous secondary materials exported
for reclamation and the non-waste
determinations included in today's final
rule do not place any geographic
restrictions on movements of such
hazardous secondary materials,
provided they meet the conditions of
the exclusion or, if stipulated,
conditions of the non-waste
determination. It is therefore possible
that in some cases excluded hazardous
secondary materials could be generated
in the United States or its territories and
subsequently exported for reclamation
to a facility in a foreign country. It is
also possible that hazardous secondary
materials could be generated in a foreign-
country and imported for reclamation in
the United States. Under today's
exclusion for hazardous secondary
materials exported for reclamation,
hazardous secondary materials are only
excluded from the definition of solid
waste in the U.S. and, thus, may be
considered solid and hazardous wastes
in the foreign country under that
country's laws and regulations. If this is
the case, the U.S. facility that exports or
imports hazardous secondary materials
will also need to comply with any
applicable laws and regulatory
requirements of the foreign country. For
further discussion, see section VIII.C.5.
of today's preamble regarding specific
export and import conditions for


hazardous secondary materials excluded
under today's rule.


XV. General Comments on the Proposed
Revisions tn the Definition of Solid
Waste


EPA received hundreds of comments
on the October 2003 proposal and the
March 2007 supplemental proposal,
most of which were quite detailed and
raised multiple issues. Below is an
overview of some of the major
comments on-general aspects of the
proposals and a summary of EPA's
responses to those romments. For a-
complete discussion of all the
comments and EPA's responses to those
comments, please see Revisions to the
Definition of Solid Waste Final Rule
Response to Comment Document found
in the docket for today's rulemaking.


A. EPA's Legal Authority To Determine
Whether a Material Is a Solid Waste


Comments: Legal Authorify


EPA received many comments from
environmental groups and the waste
treatment and recycling industry
regarding EPA's authority to define
when recyclable hazardous secondary
materials are solid wastes and how EPA
used this authority in the proposed
rulemaking. Some commenterg argued
that EPA has no authority under the
RCRA statute to broadly exclude
hazardous secondary materials from the
definition of solid waste. These
commenters asserted that Congress
intended for hazardous secondary
materials to be classified as solid wastes
even when they are recycled. The
commenters argued that the proposed
exclusions are contrary to the plain
statutory language of RCRA and that
EPA may not lawfully exclude pollution
control sludges and materials resulting
from industrial, commercial, mining,
and agricultural operations, according to
accepted principles of statutory
interpretation. Although the
commenters acknowledged that EPA has
promulgated such exclusions in the
past, and that one such exclusion was
recently upheld in court in Safe Food
and Fertilizer v. EPA, they stated that
they believed that the DC Circuit erred
in Safe Food. The commenters argue
that, in the fertilizer rule upheld in Safe
Food, EPA considered impermissible
factors (e.g., market participation,
management practices, and chemical
identity) in defining which materials are
not discarded under RCRA, and that the
Agency has done so again in the current
rulemaking effort.


* EPA's Response: Legal Authority


EPA disagrees with comments that
state that we have exceeded our
authority by the exclusions being
finalized today. While EPA clearly has
the authority to regulate hazardous
secondary materials that are reclaimed
under Subtitle C of RCRA when discard
is involved, the Agency also believes
(and the courts have generally
confirmed) that when hazardous
secondary materials are reclaimed and
such recycling operations do not
involve discard, the hazardous
secondary materials involved are not
solid wastes under RCRA. EPA also has
the authority to determine which types
of recycling do not involve discard and,
therefore, which types of hazardous
secondary materials are not solid
wastes. As EPA noted in the March 2007
supplemental proposal, "[u]nder the
RCRA Subtitle C definition of solid
waste, many existing hazardous
secondary materials are not solid wastes
and, thus, not subject to RCRA's 'cradle-
to-grave' management system if they are
recycled. The basic idea behind this
construct is that recycling of such
materials often closely resembles
normal industrial manufacturing, rather
than waste management" (72 FR 14197).
Existing exclusions, found in 40 CFR
261.4(a), provide a long historical
precedent for EPA's authority to exclude
reclaimed materials from the definition
of solid waste. EPA refers these
commenters to the discussion of case
law, above, and asserts that this rule
follows valid precedent in the DC
Circuit, including the court's opinion in
Safe Food.


B. Adequacy of Conditions and
Restrictions Used To Determine
Whether a Material Is a Solid Waste


Comments: Adequacy of Conditions


Other commenters did not dispute
EPA's authority to exclude hazardous
secondary materials from the definition
of solid waste, but instead argued that
before EPA can lawfully claim that
excluded materials are not discarded,
the Agency would need to strengthen
the conditions to protect human health
and the environment. For example, one
commenter believed that all legitimacy
criteria should be mandatory, that
performance standards, such as
secondary containment are needed for
materials stored in tanks and containers,
and that EPA should require engineered
liner systems and monitoring for
materials stored in land-based units.
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EPA's Response: Adequacy of
Conditions


EPA disagrees that the restrictions we
are requiring for the under the control
of the generator exclusions or the
conditions and restrictions we are
requiring for the transfer-based
exclusion are inadequate. Each of the
restrictions and/or conditions is
specifically linked to defining when the
hazardous secondary materials are not
discarded and to ensuring that the
regulatory authority has the information
needed to oversee the exclusion.
Specifically, for hazardous secondary
materials reclaimed under the control of
the generator, the fact that the generator
maintains control and liability for the
hazardous secondary materials, eitlier
by managing them on-site, within the
same company, or under a specific
tolling contract, is itself an indication
that the materials are not discarded. The
prohibition on speculative
accumulation (as defined in 261.1(c)(8)),
addresses both the situation in which a
large percentage of the hazardous


-secondary material is accumulated over
the year without being recycled and the
situation where there is no feasible
means of recycling the hazardous
secondary material, regardless of
volume. Finally, th requirement that
the hazardous secondary materials must
be contained in the unit recognizes the
reality that hazardous secondary
materials that are released to the
environment are discarded.


For hazardous secondary materials
transferred to another party for
reclamation, the fact that the generator
is required to make reasonable efforts to
ensure that its hazardous secondary
materials are properly and legitimately
reclaimed demonstrates that the
generator is not simply disposing of the
material, but instead is taking
responsibility that the hazardous
secondary materials will be recycled. In
addition, by maintaining a record of
each shipment and a confirmation of
receipt, the generator demonstrates that
it continues to take responsibility for
knowing the ultimate disposition of its
hazardous secondary materials.
Furthermore, by obtaining financial
assurance, the reclamation facility
demonstrates that it has also taken on
the responsibility to ensure that the
hazardous secondary materials will not
be abandoned in the event that
circumstances make it impossible for
the facility to reclaim the hazardous
secondary materials. For further
discussion of how these and other
restrictions and/or conditions of the
exclusions are linked to defining when
hazardous secondary materials are not


discarded, see section V of this
preamble, as well as sections VII-IX and
sections XVI-XVIII. Support for the
Agency's determination regarding
which materials are not discarded is
also found throughout the rulemaking
record in this proceeding.


EPA also disagrees that specifying
further engineering conditions, such as
secondary containment, liners, and leak
detection systems, is needed to
determine which hazardous secondary
materials are not being discarded. The
restrictions EPA has established and the
conditions that EPA is finalizing today
address a variety of hazardous
secondary materials and reclamation
operations that are linked to defining
the act of discard, rather than specifying
a particular technology that may not be
appropriate in some cases.
Fu ermore, hazardous secondary


materials excluded under today's rule
may remain subject (or become subject)
to requirements under other statutory
programs. For example, hazardous
secondary material generators,
transporters, intermediate facilities and
reclaimers may be subject to regulations
developed under:


* The Occupational Safety and Health
Act of 1970, which requires hazard
communication programs, labeling,
material safety data sheets (MSDS) and
employee information and training (29
CFR part 1910). The Occupational
Safety and Health Administration
(OSHA) regulations also require
emergency response planning and
training under their Emergency
Response Program to Hazardous
Substance Releases (29 CFR 1910.120);


* The Hazardous Materials
Transportation Act of 1975 and the
subsequent Hazardous Materials
Transportation Uniform Safety Act of
1990, which requires. hazardous
secondary materials meeting DOT's
defining criteria for hazard classes and
divisions to comply with hazard
identification, shipping papers, labeling
and placarding, incident reporting and
security plans (49 CFR part 107 and
parts 171-180);


e The Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), Emergency Planning and
Community Right-to-Know Act (EPCRA)
and the Superfund Amendments and
Reauthorization Act (SARA) of 1986
which, combined, require notification of
hazardous substance releases above a
reportable quantity, emergency planning
and, if applicable, MSDS and inventory
reporting (40 CFR 302.6, 40 CFR parts
355 and 370). Hazardous secondary
material generators and reclaimers
meeting defined criteria are also subject
to toxic chemical release reporting (i.e.,


Toxics Release Inventory (TRI) under
EPCRA (40 CFR part 372)).


While not exhaustive, this list
provides examples of regulatory
programs designed to protect human
health and the environment developed
under other statutory authorities
alongside of RCRA. For more
information on these regulatory
programs, please see "Memorandum:
Requirements that other Regulatory
Programs would place on Generators,
Reclaimers and Transporters of
Hazardous Secondary Materials"
located in the docket for this
rulemaking.
C. EPA's Authority To Regulate
Recycling


Comments: EPA's Authority


EPA also received comments from the
hazardous waste generating industry
disputing EPA's authority to promulgate
today's rule. Unlike the environmental
groups' and waste treatment and
recycling industry's.comments, which
argued that EPA has no authority to
deregulate hazardous secondary
materials recycling, many of the
generator industry comments asserted
that EPA has no authority to regulate
such recycling, even to prohibit
speculative accumulation or require that
the hazardous secondary materials be
contained.


While most such commenters
applauded EPA's decision in the March
2007 supplemental proposal to.
explicitly link the proposed exclusions
to the concept of defining when
hazardous secondary materials are not
discarded, many of these comments
argued that EPA has over-reached its
statutory authority by imposing
restrictions or conditions that the
commenters argued have no
relationship to discard.


Some commenters asserted that
limiting the exclusions for hazardous
secondary materials reclaimed under
the control of the generator and
imposing conditions on the exclusion
for hazardous secondary materials
transferred to a third party for
reclamation, EPA has misread the intent
of Congress. These comments cite
previous court cases, noting the
"analysis of the statute reveals clear
Congressional intent to extend EPA's
authority only to materials that are truly
discarded, disposed of, thrown away, or
abandoned" (AMC, 824 F2d. at 1190).
They go on to argue that materials being
recycled do not fall into one of these
enumerated activities.


Specifically, many of the cominents
cite the ABR decision (which in turn
cites earlier court decisions), where the
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court noted that EPA's authority is
"limited to materials that are 'discarded'
by virtue of being disposed of,
abandoned, or thrown away" and that
"[s]econdary materials destined for
recycling are obviously not of that sort.
Rather than throwing them away, the
producer saves them, rather than
abandoning them, the producer reuses
them" (ABR 208 F.3d at 1051). "To say
that when something is saved it is
thrown away is an extraordinary
distortion of the English language" (Id.
at 1053). The commenters assert that, by
limiting the exclusion to hazardous
secondary materials intended for
recycling that are "contained" in the
unit, EPA is illegally imposing
conditions on a material that has not
been discarded.


Other comments take issue with
EPA's decision to impose conditions for
the transfer-based excusfon. These
comments criticize EPA's rationale that,
in part, bases the conditions on the fact
that "subsequent activities are more
likely to involve discard, given that the
generator has relinquished control of the
hazardous secondary material" (72 FR
14178). One commenter specifically
challenged the proposed financial
assurance requirement, claiming that
the condition does not define the.
absence of discard and would
effectively impose a waste management
requirement upon a non-waste.


EPA's Response: EPA's Authority


EPA disagrees with the comments that
Congress did not intend to give EPA the
authority to regulate hazardous waste
recycling. As EPA noted in both the
October 2003 proposal and the March
2007 supplemental proposal, the RCRA
statute and the legislative history
suggest that Congress expected EPA to
regulate as solid and hazardous wastes
certain materials that are destined for
recycling (see 45 FR 33091, citing
numerous sections of the statute and
U.S. Brewers' Association v. EPA, 600 F.
2d 974 (DC Cir. 1979); 48 FR 14502-04,
April 3, 1983; and 50 FR 616-618).
Moreover, the case law discussed above
clearly shows instances where EPA
properly regulated the recycling of solid
and hazardous wastes.


EPA also disagrees that requiring the
hazardous secondary materials to be
"contained" contradicts the court's
finding in ABR that EPA does not have
the authority to define when hazardous
secondary materials are not discarded.
By limiting the exclusion to hazardous
secondary materials that are contained,
EPA is defining "discard" for this
material. While it is true that the court
has said that materials recycled in a
continuous process by the generating


industry are not solid wastes,
comme'nters have failed to demonstrate
how hazardous secondary materials that
are not contained meet that description.
By "contained," EPA means not
released to the environment. It is a self-
evident fact that hazardous secondary
materials released to the environment
(e.g., causing soil and groundwater
contamination) are not "destined for
recycling" or "recycled in a continuous
process"; thus, they are part of the waste
management problem. Moreover, as
discussed above in section VII.C, to the
extent that significant releases to the
environment from a storage unit have
occurred and remain-unaddressed, it is
reasonable to conclude that the material
remaining in the unit is also actively
being discarded. It is important to note
that the hazardous secondary materials
that remain in the unit are not solid
wastes, unless the releases from the
storage unit indicate that these materials
are not being managed as valuable
commodities and are, in fact, discarded.
For examples of releases from a
hazardous secondary materials storage
unit that indicate that the hazardous
secondary material in the unit is
discarded and examples of releases that
do not indicate discard, see section
VII.C. of this preamble.


EPA also disagrees with comments
that, under the transfer-based exclusion,
EPA cannot consider the fact that the
generator has relinquished control of the
hazardous secondary material (along
with other factors that indicate discard)
in determining what conditions are
needed for this exclusion. EPA's
authority to regulate such transfers is
clear: as the Court noted in Safe Food,
"materials destined for future recycling
by another industry maybe considered
'discarded'; the statutory definition does
not preclude application of RCRA to
such materials if they can reasonably be
considered part of the waste disposal
problem" (350 F.3d at 1268).


EPA's record for today's rulemaking
demonstrates that third-party recycling
of hazardous secondary materials has
been and continues to be part of the
waste disposal problem, and, without
the conditions being finalized today,
these hazardous secondary materials
would be solid wastes. Of the 208
damage cases in EPA's study of
environmental problems associated with
post-RCRA, post CERCLA hazardous
secondary materials recycling, 94%
appeared to take place at commercial
off-site facilities. Moreover, EPA's study
of how market forces impact recycling
demonstrates that these damages are
consistent with our understanding of
how the business model for commercial
recycling can lead to sub-optimal


results. As opposed to manufacturing,
where the cost of inputs, either raw
materials or intermediates, is greater
than zero and revenue is from the sale
of the output, recycling conducted by
commercial hazardous secondary
materials recyclers involves generating
revenue from receipt of the hazardous
secondary materials, as well as from the
sale of the output. Recyclers of
hazardous secondary materials in this
situation can have a short-term
incentive to accept more hazardous
secondary materials than they can
economically or safely recycle, resulting
in the hazardous secondary materials
eventually being discarded.


The financial assurance condition for
the transfer-based exclusion being
finalized today is directly linked to this
situation. By obtaining financial
assurance, the owner or operator of the
reclamation facility is making a direct
demonstration that it will not abandon
the hazardous secondary material. Of
the 208 damage cases; 69 (or 33%) were
primarily caused by abandonment of the
hazardous secondary material by the
recycler. None of 69 facilities whose
damages were primarily caused by
abandonment had financial assurance.


Under the transfer-based exclusion,
financial assurance is the means by
which the recycler demonstrates an
investment in the future of the recycled
materials; even if the market changes in
such a way that the recycler can no
longer process the hazardous secondary
materials, by obtaining financial
assurance, it has made certain that the
hazardous secondary materials will not
be abandoned and therefore not
discarded. EPA therefore disagrees with
the comment that the financial
assurance condition is not related to
discard of the material.


Moreover, financial assurance also
addresses the correlation of the financial
health of a reclamation facility with the
absence of discard of hazardous
secondary materials. According to the
successful recycling study, an
examination of a company's finances is
an important part of many of the
environmental audits generators
currently use to determine that their
hazardous secondary materials will not
be discarded. In addition, the
environmental problems study showed
that bankruptcies or other types of
business failures were associated with
138 (66%) of the damage cases, and the
market forces study identified a low net
worth of a firm as a strong indication of
a sub-optimal outcome of recycling (i.e.,
over-accumulation of hazardous
secondary materials, resulting in
releases to the environment and
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abandonment of hazardous secondary
materials).


In the March 2007 supplemental
proposal, EPA proposed to require that
reclamation facilities obtain financial
assurance to ensure that the reclamation
facility owner/operators who would
operate under the terms of this
exclusion are financially sound (72 FR
14191), and many commenters
supported this condition and EPA's
rationale. EPA continues to believe that
the findings in the recycling studies
indicate a correlation between financial
health of a reclaimer and the likelihood
he will not discard the hazardous
secondary materials.


D. Comments on Recycling Studies


1. Environmental Problems Study
EPA completed An Assessment of


Environmental Problems Associated
with Recycling of Hazardous Secondary
Materials in order to identify and
characterize environmental problems
attributed to hazardous secondary
materials recycling activities and to
provide the stakeholders with a clearer
picture of the recycling industry in the
United States.


The environmental problems study
(or study) was conducted in response to
public comments received on the
October 2003 proposal and to guide
EPA's deliberations on how to proceed
with the March 2007 supplemental
proposal. In the public comments to the
October 2003 proposal, a number of
commenters expressed concern that
deregulating hazardous secondary
materials that are reclaimed in the
manner described in that proposal could
result in mismanagement of the
hazardous secondary materials, and
thus could create new cases of
environmental damage requiring
remedial action under federal or state
authorities. Some of these commenters
illustrated their concern by citing
specific examples of environmental
damage related to hazardous secondary
materials recycling. A number of other
commenters expressed the view that the
great majority of the damage cases cited
by commenters had occurred before
RCRA, CERCLA, or other environmental
regulatory programs were established in
the early 1980s and, therefore, that the
cases represent "historical" recycling-
related environmental damage and are
not particularly relevant or instructive
for revising the RCRA Subtitle C
definition of solid waste. These
commenters further argued that the
environmental programs-most notably
RCRA's hazardous waste regulations
and the liability provisions of
CERCLA-have created strong


incentives for the proper management of
recyclable hazardous secondary
materials and recycling residuals.


In response to the March 2007
supplemental proposal and to the study,
made public in the rulemaking docket
in conjunction with that proposal, EPA
received comments on the study from a
variety of commenters. In general, the
comments pertain to the scope and
methodology of the study and how the
study reflects on today's exclusions and
restrictions and/or conditions of the
exclusions.


Comments: Scope and Methodology


With respect to the scope and
methodology of the study, a few
commenters agreed with excluding
historical damage cases from the study
and stated that recycling operations
have in fact improved since RCRA was
enacted. A few commenters provided
several types of recycling-related
environmental problems familiar to
state agencies and a few commenters
suggested the review of several
additional damage cases. A few
commenters argued that inclusion of
their facility in the study, or the
inclusion of their industry
representatives' facilities, was
unfounded due to one or more of the
following reasons: Hazardous secondary
materials were exempt from RCRA
when environmental problems
occurred; environmental problems stem
from historical or pre-RCRA activities;
numerous facilities in the study shut
down during the 1980s in response to
the creation of regulatory disincentives;
environmental problems were addressed
pursuant to CERCLA; and problematic
activities were clearly a result of non-
compliance. Also, a commenter
suggested that one damage case profiled
in the study "is not a good example of
a contaminated site caused by
recycling." In support of their comment,
the commenter cited a Record of
Decision (ROD) which stated that the
site's former foundry operations, which
existed pre-RCRA, caused soil and
groundwater contamination.


One commenter suggested EPA
overlooked potential sources of
information for the study, including
television commentary, media reports,
books, and other reports (specifically
one state report), and one commenter
suggested that EPA "may have missed
reviewing relevant files" by not
analyzing state and regional paper files.
Another commenter expressed concern
that the study was not peer reviewed.


EPA's Response: Scope and
Methodology


EPA acknowledged in the preamble to
the March 2007 supplemental proposal
that we did not search every possible
information source for damage cases for
the environmental problems study. For
example, we did not systematically
survey all state environmental agencies
for relevant cases, nor did we search
paper files in EPA Regional offices. We
did solicit damage cases from regional
representatives and we solicited
additional cases through the public
comment process. We recognize that
there are likely to be additional cases
-that we did not identify. However, we
have no reason to believe that additional
cases would substantially change the
overall picture. In fact, information
submitted to EPA does not indicate that
EPA has failed to find a representative
sample of environmental damage caused
by recycling activities.


EPA maintains that historical
recycling-related damage cases are
much less relevant and instructive than
cases which have occurred within the
current regulatory and liability
landscape, and several commenters
shared our belief. We value state
commenters' general discussion of
environmental problems encountered at
recycling operations and note that any
facility taking advantage of today's
exclusion will need to comply with all
applicable protective restrictions and
conditions.


We also appreciate the suggestion of
additional damage cases to review for
the study. Based on our analysis of these
cases, we have added one new damage
case site to the study and updated two
existing damage case profiles with more
information about environmental
problems (see Addendum: An
Assessment of Environmental Problems
Associated With Recycling of Hazardous
Secondary Materials). We also
determined that three damage cases
identified in the public comments
already are included in the 2007 study
and additional information was not
revealed to supplement the profiles;
determined that one damage case
identified in the public comments was
previously reviewed and the damage
was deemed unrelated to recycling and
that no additional information was
provided to change this conclusion; and
.determined that two sites identified in
the public comments had damage
unrelated to recycling. We concluded
that the new damage cases and the
supplemental information added to
existing cases are consistent with the
damage cases previously cited in the
study; therefore, the additional facts do
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not substantially change our
understanding of the hazardous
secondary materials recycling damage
cases.


EPA maintains that the damage cases
captured in the environmental problems
study fall within the study's scope and,
as such, are relevant for guiding the
development of toJay's rulemaking. As
we discussed in the study, we are
interested in whether damage may. be
more or less prevalent for hazardous
secondary materials that are explicitly
exempted or excluded from RCRA
regulatory controls and we are less
interested in historical or pre-RCRA
cases (defined in the study as before
1982). We also indicated in the study
that we are interested in "whether or
not the recycler * * * went out of
business" and which "government
program is responsible for overseeing
the cleanup of the site," and clearly we
are interested in acts of non-compliance
that resulted in environmental damage.
These points of interest, among others
cited on pages 4-5 of the study, are
informative for the purpose of this
rulemaking and are within the scope of
the study. Consequently, we disagree
with industry and association
commenters who argued that certain
damage cases did not warrant inclusion
in the Environmental Problems Study.


We acknowledge that the particular
damage case referenced by a commenter
as "not a good example" for the study
does in fact exhibit environmental
damage which can be partially
attributed to foundry operations pre-
1982. However, as indicated in the
damage case profile in Appendix II of
the study, the damage case was
included in the study due to the
following factors, which do not include
damage associated with pre-1982
operations: Abandonment of drums of
spent catalyst, bankruptcy, and business
closure. As a result, we maintain that
this damage case is within the scope of
the study.


While we acknowledge that we did
not review all possible sources of
information for our study and generally
relied on readily available material, we
did in fact rely on media reports for
information and we collaborated with
regional representatives who are very
knowledgeable about the damage cases
and who assisted us in fact checking
and suggesting damage cases. With
respect to a commenter's suggestion that
we review the "Final Report of the
Waste and Hazardous Materials
Division, Fire & Explosions Task Force,"
produced by Michigan DEQ, we regret
that the state has not yet made the
report publicly available. However, we
note that the scope of the draft Michigan


study was not limited to hazardous
secondary materials recycling
operations, and shows that accidents
can and do occur in all types. of
manufacturing facilities.


Despite the fact that we did not
conduct an exhaustive review of all
possible sources of damage case
information, we believe that the
restrictions and conditions of today's
exclusions are sufficient to ensure safe
recycling activities. For facilities
operating under the transfer-based
exclusion, sudden accidental liability
coverage for bodily injury and property
damage to third parties is required for
all units, and non-sudden accidental
liability coverage is required for land-
based units (see section VIII.C.4. for a
more detailed discussion of liability
coverage). We also note that facilities
may be subject to other regulations that
ensure facility safety, such as the OSHA
requirements and state and local
requirements (see "Memorandum:
Requirements that other Regulatory
Programs Would Place on Generators,
Reclaimers and Transporters of
Hazardous Secondary Materials" made
available in the docket for today's final
rulemaking). While EPA has not done a
definitive study of other regulatory
requirements, we are reasonably
comfortable with the fact that the
available information indicates
oversight by other regulatory agencies
would significantly mitigate potential
damage from the non-discarded
materials.


With respect to the comment
regarding peer review, we believe that
while the study was not peer reviewed,
the scope and methodology are sound,
as evidenced by the small number of
comments received on this issue.
Additionally, peer review was not
warranted by EPA peer-review
standards because the study is not a
scientific and/or technical work
product. Rather, the study is an analysis
of existing and publicly available
information compiled to provide a
representative view of hazardous
secondary materials recycling.


Comments: Study's Relation to Today's
Actions


EPA received a number of comments
alleging that the study does not support
today's exclusions. Several commenters
strongly believe that the study reflected
that recycling hazardous secondary
materials is a high risk activity and thus
should remain fully regulated. A few
commenters wrote that the study does
not support the transfer-based exclusion
and these commenters collectively
predicted that the exclusion will create
future damage cases. To bolster their


feedback, one commenter stressed that
the majority of all damage cases cited in
the study are located off-site from the
facilities that generated the hazardous
secondary materials. Commenters also
used the study's findings (namely
damage type, damage cause, cost of
cleanup) to support their opposition to
the. transfer-based exclusion. In
particular, commenters stressed the
financial impact to states and
communities if additional
environmental clean-ups were to result
from facilities taking advantage of the
exclusions.


On the other hand, EPA also received
responses from several commenters
stating that the environmental problems
study supports the proposed conditions
of the transfer-based exclusion for
reclaimers and generators. While several
of these commenters opposed
codification of the transfer-based
exclusion, other commenters supported
it as long as there were requirements to
ensure protection of public health and
the environment. For example,
commenters responded that
mismanagement-of hazardous secondary
materials, residuals, and recycled
products or intermediates in the damage
cases clearly represented a need to have
requirements for protective management
and storage, as well as a requirement for
safe residuals management.
Additionally, commenters believed in
the importance of a financial assurance
requirement to protect against the
damage noted in the study related to
bankruptcy and the abandonment of
hazardous secondary materials and
residuals. A commenter also responded
that generators should assess whether
the above protections exist at
reclamation facilities in order to
minimize their future liability.
Additionally, in response to the study,
EPA received one comment suggesting
that each of the following safeguards be
added to the exclusions: Tracking
materials, restriction on land-based
storage, and 90-day storage provisions
in 40 CFR part 262 for all generators,
including those who recycle on-site.


EPA's Response: Study's Relation to
Today's Actions


While EPA agrees that the study
reflects the risk and problems involved
with recycling hazardous secondary
materials, we disagree with those
commenters who stated that the study
does not support today's exclusions
because of the perceived risk posed by
the exclusions. Instead, we agree that
the environmental problems highlighted
in the study demonstrate the need to
promulgate restricti6ns and conditions
for the exclusions (e.g., requirements for
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financial assurance, reasonable efforts,
shipping documentation, hazardous
secondary materials management,
legitimate recycling, and speculative
accumulation). EPA maintains that the
restrictions and conditions finalized
with today's exclusions, and discussed
more in depth in sections VII.C. and
VIII.C., will address the problems
identified in the study and will limit the
exclusions to materials that EPA has
determined are not discarded. We also
agree with those commenters who
suggest that generators should assess
whether reclamation facilities
adequately manage hazardous
secondary materials in order to mitigate
the risk of future environmental
problems. Consequently, we are
finalizing the reasonable efforts
condition for the transfer-based
exclusion.


Comments: Restrictions on Mining and
Mineral Processing


A few commenters responded that the
study does not support controls on land-
based storage of hazardous secondary
materials at mining and mineral
processing facilities. They cited that
only 1 of the 208 damage cases is
associated with a primary mineral
processing facility. Thus, the
commenters argued that the small
number of environmental problems
-stemming from recycling at mining and
mineral processing facilities does not
warrant the proposed regulatory
oversight of the industry.


EPA's Response: Restrictions on Mining
and Mineral Processing


EPA acknowledges that the
environmental problems study included
one damage case from. primary mineral
processing and two damage cases from
secondary mineral processing. We note
that whether an industry has a single
damage case represented in the study or
numerous damage cases, all industries
are treated equally within the final
rulemaking for hazardous secondary
materials generated, reclaimed, and
managed in land-based units (40 CFR
261.4(a)(23)).


Moreover, further review of publicly
available data revealed four additional
damage case profiles from primary and
secondary mineral processing facilities,
which corroborates EPA's view that the
findings from the environmental
problems study apply across industries,
including the mining and mineral
processing industries (see Addendum:
An Assessment of Environmental
Problems Associated with Recycling of
Hazardous Secondary Materials to
review new damage case profiles). Of
the four additional damage cases, three


are primary mineral processing facilities
and one is a secondary mineral
processing facility. Improper disposal of
residuals and improper management of
recyclables are the most frequently
observed primary damage cause at such
facilities. The primary environmental
damage type resulting from the above
activities are soil contamination,
wildlife exposure, and groundwater and
surface water contamination.


We have concluded that the
additional damage cases do not
substantially change the overall picture'
of environmental problems caused -by
hazardous secondary materials recycling
activities at facilities, including mining
and mineral processing facilities. We
also disagree with the commenters'
assertion that restrictions on land-based
storage units are not supported by the
environmental problems study.
Cumulative damage causes from the
study support the restrictions imposed
by 40 CFR 261.4(a)(23) and the
identification of additional mining and
mineral processing damage cases
corroborates EPA's finding that no
industry should be exempt from the
restrictions and/or conditions due to the
limited number of damage case profiles
exhibited in the environmental
problems study.


2. Good Recycling Practices Study


EPA completed An Assessment of
Good Current Practices for Recycling of
Hazardous Secondary Materials to
provide a more complete picture of the
hazardous secondary materials recycling
industry in the United States. The study
examines what practices responsible
generators and recyclers currently use to
ensure that their hazardous secondary
materials are recycled responsibly:


One purpose of the study was to
provide the Agency with another angle
from which to view the hazardous
secondary materials recycling industry.
EPA has long heard from representatives
of that industry that management of
hazardous secondary materials has
changed and improved since RCRA was
implemented in the early 1980s. In
addition, by indicating what controls
responsible recyclers are using, the
study was intended to help EPA
determine which kinds of regulatory
requirements would be most
appropriate and effective as conditions
of the exclusions.


Some of the comments on the
successful recycling study supported
the conclusions in the study.
Particularly, these commeirters stated
that audits are typical, that they usually
cover the subjects described in the
study, and that RCRA and CERCLA
liability are drivers of responsible


recycling behavior. Several other
commenters suggested that other
incentives affecting the behavior of
recyclers include economic concerns,
the RCRA hazardous waste regulations,
and environmental and safety
regulations under other statutes.


Comments: Scope of the Successful
Recycling Study


EPA received several critical
comments in response to the study on
responsible recycling behaviors. One
comment that appeared more than once
was that EPA's study focused too much
on large companies and that many of the
practices a large company undertakes
with a full environmental staff would
not be possible for a smaller company
and, therefore, that the practices are not
widespread among smaller companies.


EPA's Response: Scope of the
Successful Recycling Study


EPA agrees with the focus on larger
companies in the study and discusses it
in the methodology section of the
report's introduction. Because many of
the contacts for interviews for the report
came out of the public comments on the
October 2003 proposed rule, much of
the information in the report came from
companies large enough to have staff
responsible for submitting public
comments to federal proposed
rulemakings. However, where possible
and appropriate, the study does
examine the options for small
businesses, as well as what small
businesses are doing that approximates
the audit programs and other practices
of larger companies. The Agency did
find that many small companies are
concerned with questions of liability in
their hazardous secondary materials
recycling and often either belong to
auditing consortiums or already do
smaller audits by mail and telephone if
they cannot afford to set up visits to the
recycling facilities to examine them in
person.


Comments: Purpose of the Successful
Recycling Study


Another comment made by several
commenters expressed a concern that
circular logic was in place in the March
2007 supplemental proposal. The
commenters stated that it was regulation
under RCRA that led to the growth of
the good practices being described and
stated that EPA was using these
practices as justification for taking away
the very regulations that led to them.


EPA's Response: Purpose of the
Successful Recycling Study


The Agency believes that those
making this comment misunderstood
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the relationship between the successful
recycling study and the March 2007
supplemental proposal. The proposal
did not state that this background
material was a justification for why the
Agency proposed the conditional
exclusion for hazardous secondary
materials not under the control of the
generator. Rather, the Agency looked to
the study to determine what the current
responsible practices are and to use that
information to inform decisions on what
restrictions and/or conditions would be
appropriate for the transfer-based
exclusion. By promulgating restrictions
and/or conditions that will lead to
responsible management of hazardous
secondary materials, the Agency intends
to encourage hazardous secondary
materials recycling, while protecting
human health and the environment.


3. Market Forces Study
EPA received very few comments on


Potential Effects of Market Forces on the
Management of Hazardous Secondary
Materials Intended for Recycling. The
purpose of this study is to use economic
theory to describe how various market
incentives can influence a firm's
decision making process when the
recycling of hazardous secondary
materials is involved. Different
economic incentives between the
recycling of hazardous secondary
materials and manufacturing can arise
due to differences in these two business
models. As opposed to manufacturing,
where the cost of inputs of either raw
materials or intermediates is greater
than zero and revenue is generated
primarily from the sale of the output,
some models of hazardous secondary
materials recycling involve generating
revenue primarily from the receipt of
the hazardous secondary materials.
Recyclers of hazardous secondary
materials in this situation may thus
respond differently to economic forces
and incentives from traditional
manufacturers.


Comments and EPA's Response: Market
Forces Study


Most of the commenters agreed with
the underlying premise of the study that
market forces affect commercial
recycling differently from how they
affect manufacturing from virgin
materials, thus creating a potential
incentive for the over-accumulation of
hazardous secondary materials in some
circumstances. Thus, the study supports
both the proposed conditions for the
transfer-based exclusion and the "useful
contribution" factor for the legitimacy
criteria. EPA agrees with these
comments.


One commenter stated that as a result
of the market forces study, EPA should
also include a requirement that the
generator evaluate the financial health
of the recycler before shipping a
hazardous secondary material to the
recycler. While EPA agrees that
evaluating the financial health of a
company can be useful and informative,
and encourages companies to do so, it
is not an activity that lends itself to an
objective standard that would be
appropriate for regulation. Instead, EPA
is requiring recyclers under the transfer-
based exclusion to have financial
assurance in order to determine that
negative economic factors will not result
in the hazardous secondary materials
being abandoned.


One commenter disagreed with the
study's conclusion that intra- and inter-
company recyclers have more flexibility
in their waste management decisions
than commercial recyclers do. The
commenter noted that company politics
and internal goals can make it difficult
to switch from recycling to disposal,
even if the market forces make it more
economical, and that it may take two or
more months to find a disposal
contractor.


While EPA generally agrees that there
are more factors at work than those
described in the study, we continue to
believe that intra- and inter-company
recycling have more flexibility in waste
management decisions than a
commercial recycler does. When a
commercial recycler's entire income is
from accepting hazardous secondary
materials for recycling and selling
recycled products, there is no economic
alternative for it to stop recycling and
continue to stay in business unless it
can afford the cost of a hazardous waste
management permit and the cost of
becoming a hazardous waste disposal
facility. This finding is supported by the
results of the damage cases, the
overwhelming majority of which were at
commercial recycling facilities.


E. Use Constituting Disposal (UCD) and
Burning for Energy (BFE)


Comments: UCD and BFE


EPA received extensive comments on
both the October 2003 proposal and the
March 2007 supplemental proposal
requesting that the scope of the
proposed rules be* expanded to include
hazardous secondary materials used in
a manner constituting disposal and
hazardous secondary materials burned
for energy recovery. Commenters argued
that these operations do not involve
discard, and that they can have many
environmental benefits, including
resource conservation and reduction in


greenhouse gas emissions. In particular,
commenters argued that hazardous
waste that is indistinguishable from a
commercial fuel should be not a solid
waste. Other commenters supported
keeping the exclusion focused on
reclamation and not including use
constituting disposal and burning for
energy recovery. Commenters noted that
these types of activities, in some cases,
are akin to discard, that precedents exist
for regulation of these hazardous
secondary materials, and that recycling
and reclamation are higher on the waste
management hierarchy and more likely
to conserve resources than burning for
energy recovery.


EPA's Response: BFE and UCD


EPA continues to maintain that
comments on UCD and BFE are outside
the scope of the solid waste exclusions
in today's final rule, which are focused
on reclamation. EPA agrees that
hazardous secondary materials that are
comparable to commercial fuels should
not be solid wastes, and the Agency has
already promulgated an exclusion for
certain of these materials (40 CFR
261.4(a)(16)). However, as stated earlier,
such materials are outside the scope of
today's final exclusions and are best
addressed under separate rulemaking
efforts.


XVI. Major Comments on the Exclusion
for Hazardous Secondary Materials
Legitimately Reclaimed Under the
Control of the Generator


A. Scope of the Exclusion


1. Exclusion for Materials Recycled On-
Site


Comments: On-Site Exclusion


In our March 2007 supplemental
proposal, EPA proposed to exclude from
the definition of solid waste hazardous
secondary materials that are generated
and legitimately reclaimed at the
generating facility. EPA proposed to
define "generating facility" in 40 CFR
260.10 as "all contiguous property
owned by the generator" (72 FR 14214).
We noted that our proposed definition
would include situations where a
generator contracted with another
company to reclaim hazardous
secondary raterials at the generator's -
facility, either temporarily or
permanently. The Agency solicited
comment on whether facilities under
separate ownership, but located at the
same site (e.g., industrial parks), should
be included within this proposed
exclusion. We also solicited comment
on other definitions which might be
compatible with the concept of
generator control.
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Commenters who addressed this issue
generally supported the proposed on-
site exclusion. They agreed with EPA
that hazardous secondary materials
reclaimed by a generator at its facility
are unlikely to be discarded because the
materials will be managed and
monitored by a single entity who is
familiar with both the generation and
recycling of the hazardous secondary
materials. Several commenters also
agreed with EPA that environmental
risks were lessened if the hazardous
secondary materials were not
transported off-site, and that fewer
liability questions would arise in the
case of accidents or mismanagement.


With respect to companies under
separate ownership, but located at the
same site, commenter reaction was more
mixed. Some commenters said that this
situation is not compatible with
generator control. They argued that
unrelated companies would not be as
likely to have knowledge of each other's.
operations and hazardous secondary
materials, and that additionar controls
were necessary, such as financial
assurance for the reclaimer and
reasonable efforts on the part of the
generator (conditions that EPA had
proposed for the transfer-based
exclusion).


Other commenters supported an
exclusion for facilities under separate
ownership, but located at the same site,
(i.e., co-located facilities). These
commenters said that such an exclusion
would encourage recycling. These
commenters mentioned a variety of
scenarios which they argued should be
eligible for the exclusion. Some
commenters described integrated
chemical manufacturing operations with
co-located facilities that are owned by
different entities because of corporate
mergers and acquisitions. Another
commenter noted that at some steel
plants, spent pickle liquor is reclaimed
on-site by a company that is different
from the company operating the steel
plant. Other commenters noted that
coke and tar plants at iron and steel
facilities are sometimes owned by
electric utilities. A few commenters
argued that facilities at airports should
be eligible for the exclusion, and other
commenters mentioned various
cooperative recycling ventures within
.the automotive industry. Some
operations mentioned by commenters
appeared to be prospective rather than
actual.


EPA's Response: On-Site Exclusion


After evaluating these comments, EPA
has decided to finalize this provision as
proposed and to limit the exclusion to
hazardous secondary materials that are


generated and legitimately reclaimed by
the hazardous secondary material
generator at that generator's facility. We
agree with the commenters that at least
some of the situations they described
are not necessarily incompatible with
generator control. One of the
situations-7spent pickle liquor recycled
on-site at a steel mill-is eligible for the
generator-controlled exclusion if the
generator has contracted with the
company to reclaim the material at the
generator's facility. However, the
Agency does not have sufficient legal or
factual information about other
situations mentioned by the
commenters to determine if there is a
single entity who remains in control of
the hazardous secondary material
throughout the reclamation process.


For this reason, EPA believes that
such situations may be more
appropriately addressed under the
exclusion for hazardous secondary
materials transferred for reclamation (40
CFR 261.4(a)(24)) or under the case-by-
case non-waste determination
procedures finalized today in § 260.30.


For the sake of clarity and in response
to comments, we are also adding a
definition of "hazardous secondary
material" and "hazardous secondary
material generator" to § 260.10.
"Hazardous secondary material" means
a secondary material that, when
discarded, would be identified as
hazardous waste under part 261 of 40
CFR. "Hazardous secondary material
generator" means any person whose act
or process produces hazardous
secondary material at the generating
facility. A facility that collects
hazardous secondary materials from
other persons is not the hazardous
secondary material generator. These
definitions would apply to all of the
exclusions promulgated today. We note
that generators sometimes contract with
a second company to collect hazardous
secondary materials at the generating
facility, after which the hazardous
secondary materials are subsequently
reclaimed at the facility of the second
company. In that situation, the
hazardous secondary materials would
no longer be considered "under the
control of the generator" because the
materials are not reclaimed at the
generating facility. The materials should
instead be ihanaged .under the exclusion
for materials transferred for reclamation.


EPA agrees with certain comments
that a facility that generates hazardous
secondary materials may lease the
property where it conducts operations,
rather than own the property and that
our proposed definition of "generating
facility" would not cover such
arrangements. EPA has therefore


changed the definition of "generating
facility" in 40 CFR 260.10 to read "all
contiguous property owned, leased, or
otherwise controlled by the hazardous
secondary material generator." We have
also amended the existing definition of
"facility" in § 260.10 to include a
reference to management of hazardous
secondary materials. Therefore, any
references to "facilities" or "units" of a
facility in today's rule also refers to
facilities or units managing hazardous
secondary materials excluded under this
rule.


2. Exclusion for Materials Recycled by
the "Same Company"


In its March 2007 supplemental
proposal, EPA proposed to exclude from
the definition of solid waste hazardous
secondary materials that were generated
and reclaimed by the same "person" as
defined iri 40 CFR 260.10, if the
generator certified the following: "on
behalf of [insert company name], I
certify that the indicated hazardous
recyclable material will be sent to
[insert company name], that the two
companies are under the same
ownership, and that the owner
corporation [insert company name] has
acknowledged full responsibility for the
safe management of the hazardous
secondary material" (72 FR 14214).
"Person," as defined in § 260.10, means
an individual, trust, firm, joint stock
company, Federal Agency, corporation
(including a government corporation),
partnership, association, State,
municipality, commission, political
subdivision of a State, or any interstate
body. EPA proposed the certification
requirement because of existing
complexities in corporate ownership
and liability. The certification would
clarify the responsibilities of the
generator and reclaimer and would help
regulatory authorities determine
whether a facility was eligible for this
exclusion. The Agency solicited
comment on any other certification
language that might accomplish the
same end, and on other definitions of
"same-company" (72 FR 14186).


Comments: Same-Company Exclusion
Many commenters supported this


exclusion and stated that hazardous
secondary materials sent from one
company's facility to another remained
essentially under the control of the
generating company. According to these
commenters, if a generator sends
materials to a reclaimer that is part of
the same corporate structure, the
generator is likely to be familiar with
the recycling and materials management
processes employed by the reclaimer. In
addition, questions regarding liability
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and responsibility for such hazardous
secondary materials are likely to be
clearer than is the case with facilities
from unrelated companies.


Other commenters stated that when
hazardous secondary materials are
generated and transported off-site for
reclamation, additional controls were
needed to avoid discard and protect
human health and the environment
even in the case of intra-company
recycling. Some of these commenters
preferred such reclamation to be.
regulated under the proposed
conditional exclusion for hazardous
secondary materials transferred for the
purpose of reclamation. This measure
would ensure that generators would
have to perform reasonable efforts and
that reclaimers would have to obtain
financial assurance. Other commenters
suggested additional notification and
recordkeeping requirements for any
hazardous secondary materials
transported off-site.


EPA's Response: Same-Company
Exclusion


After evaluating these comments, the
Agency has decided to retain "same-
company" recycling under the
exclusion for hazardous secondary
materials legitimately reclaimed under
the control of the generator. We do not
believe that facilities exchanging
hazardous secondary materials within
the same corporate structure should be
subject to the requirements for our
exclusion at § 261.4(a)(24), as long as
appropriate control of the recycling
process is maintained. In particular, it is
unnecessary for the generator to perform
reasonable efforts on the reclaimer,
because the generator is likely to be
knowledgeable about the reclaimer's
ability to recycle the hazardous
secondary materials properly and
legitimately. Similarly, if the generator
and reclaimer are part of the same
corporate structure and if common
control is maintained over the policies
of both facilities, there are strong
incentives to ensure that the hazardous
secondary materials are pioperly and
legitimately reclaimed, thus making a
financial assurance requirement for the
reclaimer unnecessary.


In response to commenters who
suggested additional notification and
recordkeeping requirements, we note
that the Agency is revising our proposed
requirements for notification and
recordkeeping for all exclusions
promulgated today. These revisions are
discussed in sections VII.C. and VIII.C.
of this preamble.


Comments: Certification of Same
Company


Some commenters argued that no
'certification should be necessary when
hazardous secondary materials are sent
between the same or related companies
because generator knowledge of the
materials and the potential CERCLA
liability should suffice to ensure safe
and legitimate recycling. Other
commenters supported a certification
provision, but suggested alternative
language that they stated would be more
compatible with generator control. Still
other commenters disagreed with our
proposed requirement for certifying that
the generator and reclaimer of
hazardous secondary materials were
under the same ownership and that the
owner corporation must acknowledge
responsibility for the safe management
of the hazardous secondary materials.


According to these commenters,
under existing corporate law, parent
companies do not (and sometimes
cannot) assume legal liability for their
subsidiaries. EPA's proposed
certification requirement regarding the
owner company would therefore have
little legal effect and could actually
discourage same-company recycling.
Some of these commenters suggested
that either the generator or the reclaimer


,should acknowledge responsibility for
properly managing the hazardous
secondary material, not a third-party
owner corporation.


Other commenters said that the
proposed requirement that the
hazardous secondary materials be
generated and reclaimed by the same
"person" under 40 CFR 260.10 was not
appropriate because a corporation and
its affiliates or subsidiaries are legally
distinct and not the same "person."
Therefore, one commenter suggested
that we refer to related "facilities"
rather than "companies." Some other
commenters suggested that we focus on
the concept of "control" rather than
"ownership."


EPA's Response: Certification of Same
Company


After evaluating these comments, EPA
does not agree with the commenters
who argued that a certification
requirement is not needed. We note that
the purpose of the certification is not to
directly ensure proper and legitimate
recycling, but to clarify responsibility
for the hazardous secondary materials
and to demonstrate to regulatory
officials that the hazardous secondary
materials are not discarded and are
within the terms of the generator-
controlled exclusion. We are therefore


retaining a certification requirement for
this exclusion.


However, the Agency has also
decided that its proposed certification
language should be revised to avoid
confusion and to ensure more effective
generator control. We have therefore
revised our proposed regulatory
definition for this exclusion to refer to
"facilities" rather than companies.
Under the definition finalized today at
40 CFR 260.10, the reclaiming facility
must be "controlled" by the generating
facility or by a person (under § 260.10)
who controls both the generating facility
and the reclaiming facility. "Control,"
for purposes of this exclusion, means
"the power to direct the policies of the
facility, whether by the" ownership of
stock, voting rights, or otherwise, except
that contractors who operate facilities
on behalf of a different person shall not
be deemed to "control" such facilities"
(see § 260.10). Our final certification
language requires the generating facility
to certify that it controls the reclaiming
facility, or that the generating facility
and the reclaiming facility are under
common control. In addition, the
generator must certify that either the
generating facility or the reclaiming
facility acknowledges full responsibility
for the proper management of the
hazardous secondary materials. To
avoid confusion, we have also amended
the definition of "facility" at 40 CFR
260.10 to include facilities which
manage hazardous secondary materials.
Therefore, any reference to "facilities"
in this rule also includes facilities
which manage materials excluded under
the regulations promulgated today.


EPA believes that this revised
language more appropriately reflects the
concept of "generator control" that
underlies the exclusions at 40 CFR
261.2(a)(2)(ii) and 261.4(a)(23).
Requiring that a generating facility
control the reclaiming facility, or that
both be under common control, ensures
that there is an ongoing relationship
between the generator and reclaimer
and that the two facilities are more
likely to be familiar with each others'
waste management practices, thereby
minimizing the possibility of discard. If
there is no such relationship, the two
facilities should not be eligible for this
exclusion and the use of the transfer-
based exclusion would be more
appropriate. In addition, requiring the
hazardous secondary material generator
to certify that either the generating
facility or the reclaiming facility
acknowledges responsibility for the safe
management of hazardous secondary
materials ensures that the responsibility
rests with the party most capable of
assuming such responsibility. This
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certification should be made by an
official familiar with the corporate
structure of both the generating and the
reclaiming facilities and should be
retained at the site of the generating
facility.


Comments and EPA's Response:
Application to Government Agencies
and Universities


Some commenters requested that EPA
clarify whether two government
agencies (such as the Department of
Defense and the Department of Energy)
would be considered the same "person"
under 40 CFR 260.10 if hazardous
secondary materials are generated by
one agency and reclaimed by another. In
response, we note that for purposes of
RCRA, the federal government is not a
single "person"; rather, each agency or
department would be considered a
separate "person." We also note that
under today's final rule, a federal
agency that is a generating facility does
not normally have the power to direct
the policies of a different federal agency
that is a reclaiming facility, nor is there
a "person" under § 260.10 who directs
the routine policies of both facilities. In
certain situations, the two different
federal agencies involved may wish to
apply for a case-by-case non-waste
determination under 40 CFR 260.30, as
appropriate, or use the transfer-based
exclusion.


Other commenters requested that EPA
clarify whether the same-company
exclusion extends to hazardous
secondary materials that are generated
and reclaimed at different facilities,
when both facilities are owned by the
same government agency or university,
but operated by a contractor. In some of
these situations, the same contractor
operates both the generating facility and
the recycling facility, but, in other
situations, the generating facility and
the reclaiming facility are operated by
different contractors. In those situations
where the generating facility and the
reclaiming facility are both owned by
the same government agency or
university, the two facilities would be
under common control because the
agency or university in question has the
power to direct the policies of both the
generating facility and the reclaiming
facility. Under this scenario, both
facilities would therefore be eligible for
the same-company exclusion, even if
operated by different contractors.
However, if the generating facility and
the reclaiming facility were each owned
by a separate government agency or
university, they would not be eligible
for this exclusion even if both facilities
were operated by the same contractor,
because the element of common control


would be lacking. We have revised the
certification language of 40 CFR 260.10
to reflect this approach. The parties
involved may apply for a case-by-case
non-waste determination under 40 CFR
260.30, as appropriate, or use the
transfer-based exclusion.


3. Types of Tolling Arrangements
Eligible


In its March 2007 supplemental
proposal, the Agency proposed to
exclude from the definition of solid
waste certain hazardous secondary
materials that are generated pursuant to
a written contract between a tolling
contractor and a toll manufacturer.
Through the contract, the tolling
contractor would arrange for the
manufacture by the toll manufacturer of
a product made from unused materials
specified by the tolling contractor. To be
eligible for the exclusion, the tolling
contractor would have to retain
ownership of and responsibility for the
hazardous secondary materials that
were generated during the course of the
production of the product. EPA solicited
comment on other types of contractual
arrangements under which discard is
unlikely to happen and which could
appropriately be covered by the
exclusion for generator-controlled
hazardous secondary materials. For
example, one company could enter into
a contractual arrangement for a second
company to reclaim-and reuse (or return
for reuse) the first company's hazardous
secondary materials. The first company
could create a contractual instrument
that exhibits the same degree of control
over how the second company manages
the hazardous secondary materials as is
found in a tolling arrangement (72 FR
14186).


Comments: Tolling Arrangements


Some commenters stated that tolling
arrangements are incompatible with
"generator control" and are best
regulated under the proposed exclusion
for materials that were transferred for
legitimate reclamation. They argued that
requirements such as reasonable efforts
(by generators) and financial assurance
(for reclaimers) were necessary to avoid
discard in the case of off-site
reclamation. Some of the commenters
argued that the physical generator of the
hazardous secondary material (in this
case, the toll manufacturer) retains legal
liability for the material. They stated
that contracts which reallocated
resources to address financial
responsibility for mismanagement or
mishap could contain loopholes that
would allow tolling contractors to
dispose of hazardous secondary


materials or send them to a third party
for reclamation.


Other commenters, on the other hand,
urged EPA to expand the tolling
exclusion to other types of contractual
arrangements. A few commenters said
that the exclusion should be allowed for
any contract between a generator and a
reclaimer where the generator was
willing to retain ownership of and/or
responsibility for the hazardous
secondary materials. Other commenters
mentioned specific contractual
situations in which they argued the
hazardous secondary materials in
question were clearly handled as a
commodity and discard was therefore
highly unlikely. One example given was
a facility that reclaims metals from
electric arc furnace dust and then sends
the metals back to steel mills to be
reused. Another example was a facility
that takes spent copper etchant from
manufacturers of printed wiring boards
and uses the material to make new
copper compounds. Still another
example was a facility that collects used
paint purge solvent from auto body
paint operations, reclaims it, and sells
regenerated solvent back to the auto
body facility.


EPA's Response: Tolling Arrangements


After considering these comments, the
Agency has decided to retain the tolling
exclusion, but not to broaden its scope.
The exclusion will therefore be limited
to situations where a tolling contractor
contracts with a toll manufacturer to
make a product from specified unused
materials. We do not agree with those
commenters who said that tolling
contracts are not compatible with
"generator control." The typical tolling
contract contains detailed specifications
about the product to be manufactured,
including the management of any
hazardous secondary materials that are
generated and returned to the tolling
contractor for reclamation. In addition,
the tolling contractor will enter into a
tolling contract with such requirements
only if it has decided that the economic
benefit from such recycling is justified.
For these reasons, we do not believe that
tolling arrangements should be subject
to the conditions applicable to the
transfer-based exclusion.


On the other hand, the Agency also
does not agree with those commenters
who urged that we should allow the
generator-controlled exclusion for any
hazardous secondary materials
generated under a contract between a
generator and a reclaimer. We believe
that the exclusion should be limited to
the types of tolling arrangements-
specified in 40 CFR 260.10. When
hazardous secondary materials are
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transferred off-site for reclamation, there
is, in general, less likelihood of
generator control, and, hence, more
likelihood of discard, in the absence of
cnnditions that ensure the hazardous
secondary materials will be handled as
valuable products. In these situations,
additional requirements are needed for
the Agency to determine that no discard
has occurred. Conversely, in the specific
situations included in the generator-
controlled exclusion (on-site, same-
company, and tolling reclamation), we
believe that the generator is much more
likely to be familiar with the reclaimer
and to have powerful incentives to see
that the hazardous secondary materials
are reclaimed properly and legitimately.
In these cases, the requirements that we
have finalized today (notification,
legitimate recycling, compliance with
speculative accumulation limits, and
containment) are sufficient for the
Agency to determine that such
hazardous secondary materials are not
discarded. These requirements may not
be sufficient in the case of unrelated
generators and reclaimers who have a
non-tolling type of contract.


To clarify the requirements for tolling
contracts under today's rule, and to
assist regulatory authorities in
determining whether a facility is eligible
for an exclusion under a tolling
contract, EPA has also added a
certification requirement to the
definition of hazardous secondary
material generated and reclaimed under
the control of the generator iri § 260.10
of the final rule. This provision would
require the tolling contractor to certify
that it has a wrritten contract with the
toll manufacturer to manufacture a
product or intermediate which is made
from unused materials specified by the
tolling contractor, and that the tolling
contractor will reclaim the hazardous
secondary materials generated during
the course of this manufacture. The
tolling contractor must also certify that
it retains ownership of, and
responsibility for, the hazardous
secondary materials that are generated
during the course of the manufacture,
including any releases of hazardous
secondary materials that occur during
the manufacturing process. This
certification should be made by an
official familiar with the terms of the
written contract and should be retained
at the site of the tolling contractor.


In response to those commenters who
described specific types of contractual
arrangements that should be eligible for
the generator-controlled exclusion, we
note that facilities operating under such
arrangements may apply for a non-waste
determination under § 260.30, as
appropriate. In some cases, commenters.


did not include enough detail about the
contracts to enable the-Agency to draft
appropriate regulatory language. In
other cases, the arrangement suggested
was industry spccific and the
conditions or requirements suggested by
the commenters were not appropriate
for an exclusion covering many different
types of facilities. We believe that such
arrangements are best evaluated on a
case-by-case basis by the regulatory
authority, possibly under 40 CFR
260.30, to determine their eligibility for
exclusion.


Comments: Terms Used in Tolling
Exclusion


One commenter suggested that we
replace the term "batch manufacturer"
with "toll manufacturer." This
commenter stated that "batch
manufacturer" was too broad and
generally referred to a facility which
engages in a distinct, short production
campaign, not necessarily tied to a two-
party contractual agreement. "Toll
manufacturer," this commenter stated,
is a subset of batch manufacturers and
generally refers to a party which
undertakes manufacturing pursuant to a
contract with a tolling contractor, such
as the arrangement we proposed. This
commenter also requested that EPA
clarify that the "product" required to be
produced under a tolling contract can
include intermediates, as well as final
products, and that materials used in toll
manufacturing were sometimes
specialty chemicals or intermediates
that could not be described as "raw
materials," as would be required under
our proposal. They suggested that we
use the term "specified materials"
instead.


EPA's Response: Terms Used in Tolling
Exclusion


The Agency agrees that the suggested
term "toll manufacturer" is more
accurate and has revised the definition
in § 260.10 accordingly. EPA also agrees
that a product produced under a tolling
contract can be an intermediate or a
final product and has revised the
definition in § 260.10 to refer to
"production of a product or
intermediate." Finally, the Agency
agrees that the term "raw materials"
may not be accurate, but prefers to use
the term "unused materials" instead of
"specified materials," because we
believe that term encompasses specialty
chemicals and intermediates without
also including spent or secondary
materials, which are not included in our
definition of toll manufacturing.


B. Restrictions on Exclusions for
Hazardous Secondary Materials
Managed Under the Control of the
Generator in Land-Based Units and
Non-Land-Based Units


In its March 2007 supplemental
proposal, the Agency proposed in 40
CFR 261.4(a)(23)(i) that hazardous
secondary materials generated and
legitimately reclaimed under the control
of the generator must be contained if
they were stored in land-based units (72
FR 14216). EPA proposed to use the
existing definition of land-based units
and defined a land-based unit in 40 CFR
260.10 as a landfill, surface
impoundment, waste pile, injection
well, land treatment facility, salt dome
formation, salt bed formation, or
underground mine or cave. EPA did not
propose a containment limitation for
such materials if they were stored in
non-land-based units.


EPA did not propose a regulatory
definition of "contained," nor did we
propose specific performance or storage
standards. We stated that whether
hazardous secondary materials are
contained would be decided on a case-
by-case basis, and that such materials
are generally contained if they are
placed in a unit that controls the
movement of the hazardous secondary
materials out of the unit. We solicited
comment on whether additional
requirements might be necessary to-
demonstrate absence of discard when
hazardous secondary materials were
recycled under the control of the
generator. In particular, we asked
whether additional requirements for
storage would be appropriate, such as
performance-based standards designed
to address releases to the environment.
We also indicated that if commenters
believed such requirements were
appropriate, they should specify the
technical rationale for each requirement
suggested and why the requirement is
necessary if the hazardous secondary
material remains under the control of
the generator.
Comments and EPA's Response:


Definition of "Land-Based Unit"


EPA received several comments
expressing confusion over our proposed
definition of "land-based unit." We
proposed land-based unit to mean "a
landfill, surface impoundment, waste
pile, injection well, land treatment
facility, salt dome formation, salt bed
formation, or underground mine or
cave." Commenters noted that including
"landfills" and "injection wells" was
not necessary for the proposed
exclusion, since these management
units are clearly inappropriate for
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hazardous secondary materials intended
for recycling. Furthermore, cormmenters
also noted that Subtitle C defines these
terms waste-centrically (i.e., as a unit
that handles "waste" in one way or
another). This could create confusion
because a hazardous secondary material
would not, by definition, be "managed"
(or "stored") in one of these "Waste"
units. EPA agrees with these comments,
and in the final rule has defined "land-
based unit" as an area where hazardous
secondary materials are placed in or on
the land before recycling. However, as
discussed below, the Agency has
clarified that land-based units that are
production units are not included in the
definition.


Comments and EPA's Response: Mineral
Processing Industry


Some commenters asserted that the
Agency has no jurisdiction over land-
based production units in the mineral
processing industry. As previously
stated, EPA agrees that the Agency does
not regulate the production process.
(See 63 FR 28580). Accordingly, EPA
has clarified the definition of "land-
based unit" to clarify that production
units are not included in that definition.
However, these commenters also
asserted that EPA cannot legally require
containment for these units. To the
extent that these comments are intended
to mean that EPA cannot regulate
material that has been released into the
environment, these comments are
addressed in section XV.C. of this
preamble, and also in the response to
comments document in the record for
this rulemaking.


Comments: Standards for Units (Both
Land-Based and Non-Land-Based)


Other commenters, however, were
opposed to allowing any land-based
storage, at least without a RCRA Part B
permit or strict requirements, such as
secondary containment, leak detection
measures, regular inspections,
monitoring, or financial assurance. Most
of these commenters did not appear to
distinguish between land-based units
under the generator-controlled
exclusion and those under the exclusion
for hazardous secondary materials
transferred for reclamation; presumably,
they wanted the same conditions for
both.


Regarding non-land-based units such
as tanks, containers, or containment
buildings, some commenters agreed
with EPA's approach, but other
commenters preferred minimum storage
standards for these units. Some
commenters wanted Subtitle C
standards to apply. Other commenters
believed that the RCRA hazardous waste


requirements were not necessary, but
suggested other standards, such as
requiring tanks to be in good condition,
to be compatible with the stored
material, to have secondary
containment, or to be subject to routine
inspections.


EPA's Response: Standards for Units
(Land-Based and Non-Land-Based)


After evaluating these comments, the
Agency has decided not to add
performance standards or other
requirements for managing hazardous
secondary materials excluded under any
of the exclusions promulgated today
(§§ 261.2(a)(2)(ii), 261.4(a)(23), or
261.4(a)(24)). Such detailed measures
are unnecessary for hazardous
secondary materials that are handled as
valuable products that are destined for
recycling. Under today's rule, regulatory
authorities can determine whether such
materials in a unit are contained by
considering all such site-specific
circumstances. For example, local
conditions can greatly affect whether
hazardous secondary materials managed
in a surface impoundment are likely to
leak and cause-damage, and, therefore,
whether the unit could be considered
contained. Similarly, facilities may
employ such measures as liners, leak
detection measures, inventory control
and tracking, control of releases, or
monitoring and inspections. Any or all
of.these practices may be used to
determine whether the hazardous
secondary. materials are contained in the
unit.


EPA also believes that detailed
standards are not necessary to
determine that valuable materials
destined for recycling are not discarded
when managed in non-land-based units.
As with land-based units, the regulatory
authorities can identify hazardous
secondary materials that have been
released from the unit and determine
that the released material is discarded.
To clarify this approach and to facilitate
its implementation, however, EPA has
revised its regulatory language to
require that hazardous secondary
materials that are generated and
reclaimed under the control of the
generator and managed in non-land-
based units must also be contained
(§ 261.4(a)(23)(i)).


Comments and EPA's Response: State
Regulatory Program-Compliant Units


A few commenters indicated that
hazardous secondary materials managed
in units complying with state regulatory
programs to address releases should be
considered contained. Because of the
variety of such programs, and because
the Agency has not conducted an in-


depth evaluation of such state
requirements, we are not adding a
definition of "contained" that would
-incorporate this suggested element.
However, regulatory authorities may
consider compliance with such
requirements as one of the factors in
determining whether the hazardous
secondary materials are contained in the
units.


Comments: Releases
In the March 2007 supplemental


proposal, the Agency stated that
hazardous secondary materials that
remain contained in these units would
still meet the terms of the exclusion
even if a release occurred, unless the
hazardous secondary materials are not
managed as a valuable product, and, as
a result, a significant release from the
unit takes place. If such a significant
release occurred, the hazardous
secondary material remaining in the
unit may be considered a solid and
hazardous waste. Some commenters
noted that a series of small releases from
a unit could occur over time, causing
cumulative environmental harn even
though no single release was significant
in terms of volume. These commenters
said that such a series of releases should
generally lead to the conclusion that the
hazardous secondary material remaining
in the unit was a waste.


EPA's Response: Releases


EPA agrees with the comment
concerning small releases from a unit
over time. Thus, a "significant" release
is not necessarily large in volume, but
would include an unaddressed small
release from a unit that, if allowed to
continue over time, could cause
significant damage. Any one release
may not be significant in terms of
volume. However, if the cause of such
a release remains unaddressed over time
and hazardous secondary materials are
managed in such a way that the release
is likely to continue, the hazardous
secondary materials in the unit would
not be contained. For example, a rusting
tank or containers that are deteriorating
may have a slow leak that, if
unaddressed, could, over time, cause a
significant environmental impact.
Similarly, a surface impoundment with
a slow, unaddressed leak to
groundwater could, over time, result in
significant damage. Another example
would be a large pile of lead-
contaminated finely ground material
without any provisions to prevent wind
dispersal of the particles. Such releases,
if unaddressed over time and likely to
continue, would mean that the
hazardous secondary materials
remaining in the unit were not being
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managed as a valuable raw material,
intermediate, or product and that the
materials had been discarded. As a
result, the hazardous secondary
materials in the unit would be
hazardous wastes and these units would
be subject to the RCRA hazardous waste
regulations.


XVII. Major Comments on the
Exclusion for Hazardous Secondary
Materials Transferred for the Purpose
of Legitimate Reclamation


A. Status of Facilities Other Than the
Generator or Reclaimer ("Intermediate
Facilities")


Comments: Intermediate Facilities


In its March 2007 supplemental
proposal, EPA requested comment on its
proposal that under the proposed
exclusion for hazardous secondary
materials transferred for reclamation,
such materials would have to be
transferred directly from the generator
to the reclaimer and not be handled by
anyone other than a transporter.


EPA received many comments on this
provision. Some commenters supported
the provision as proposed because they
were concerned that if hazardous
secondary materials were transferred to
a "middleman," the generator would
not have a-reasonable understanding of
who would reclaim the hazardous
secondary materials and how they
would be managed ana reclaimed. If the
generator was unable to ascertain
whether the hazardous secondary
materials in question could be properly
and legitimately recycled, the materials
should be considered discarded.


Other commenters objected to this
proposed limitation. They argued that
many persons who generate smaller
quantities of hazardous secondary
materials need help in consolidating
shipments to make reclamation
economically feasible. Some of these
commenters also argued that
intermediate facilities provided valuable
assistance to generators by helping them
properly transport, package, and store
material, and by helping them find
responsible reclaimers. These
commenters believed that EPA's
proposed limitation could discourage
reclamation by persons who generate
smaller quantities of such hazardous
secondary materials.


Most of the commenters who
suggested that intermediate facilities be
eligible for the exclusion also suggested
conditions for these facilities. These
conditions included requiring the
generator to select the reclaimer,
requiring the generator to perform
reasonable efforts on the intermediate
facility, as well as the reclaimer, and


requirements for notification and
recordkeeping. A few commenters
argued that intermediate facilities
should be required to have a RCRA Part
B permit or interim status.


EPA's Response . Intermediate Facilities


After evaluating these comments, the
Agency has decided that intermediate
facilities storing hazardous secondary
materials should be eligible for the
exclusion at 40 CFR 261.4(a)(24) under
certain conditions. We believe that such
facilities make it easier for generators
that generate smaller quantities of
hazardous secondary materials to send
these materials for reclamation and that
storage at such facilities under the
conditions designed to address discard
is completely consistent with handling
the hazardous secondary materials as
valuable commodities. To this end, we
have added a new definition of
"intermediate facility" to 40 CFR
260.10. We note that this rule does not
address "brokers" because that term is
commonly understood to mean a person
who helps arrange for the transfer of
hazardous waste or hazardous
secondary material, but does not take
possession of the material or manage it
in any way. Brokers that never take
possession of hazardous secondary
materials would not have been affected
under the supplemental proposal, nor
are they affected by today's rule.


Under today's rule, an intermediate
facility is a facility that stores hazardous
secondary materials for more than 10
days, other than a generator or reclaimer
of such materials. If an intermediate
facility treats the hazardous secondary
materials or commingles it with other
hazardous secondary materials or with
hazardous waste, it would not be
eligible as an "intermediate facility" as
defined in § 260.10 under today's
regulation. Under 40 CFR 260.42,
intermediate facilities must submit the
same notification required of generators
and reclaimers of hazardous secondary
materials transferred for reclamation. In
addition, under § 261.4(a)(24)(v) of
today's rule, generators must also
perform appropriate reasonable efforts
on the intermediate facility, as well as
the reclamation facility, and generators
are responsible for the ultimate
selection of the reclamation facility.
These requirements will ensure that the
intermediate facility is handling the
hazardous secondary materials as a
commodity.


Today's rule also requires
intermediate facilities to comply with
the applicable requirements for
reclaimers of hazardous secondary
materials under 40 CFR 261.4(a)(24)(vi),
including recordkeeping, storage of


excluded materials, financial assurance,
and speculative accumulation. The
Agency believes that these conditions
are fully sufficient to ensure that
hazardous secondary materials stored at
intermediate facilities are handled as
valuable products and not discarded.
Therefore, we do not agree with those
commenters who suggested that
intermediate facilities should be
required to operate under Part B permits
or interim status.


The Agency notes that in some cases,
the intermediate facility performs the
physical measures associated with
generator reasonable efforts to ensure
that the reclaimer will properly and
legitimately recycle the hazardous
secondary materials. These measures
may include facility inspections and
preparation of audits. In those cases, the
generator must carefully review such
measures to ensure that any information
provided is credible.


Under today's rule (see 40 CFR
261.4(a)(24)(ii)), if hazardous secondary
materials are stored for 10 days or less
at a transfer facility, the transit is not
subject to the requirements applicable to
intermediate facilities under the
transfer-based exclusion. Instead, it
must only be packaged in accordance
with applicable DOT requirements. The
Agency considers hazardous secondary
materials stored by transfer facilities for
short periods of time to be in transit,
similar to hazardous waste stored by
similar facilities for the same time
period. They are therefore not
discarded. We have revised the existing
definition of "transfer facility" at 40
CFR 260.10 to clarify that such facilities
may store hazardous secondary
materials, as well as hazardous waste.
The generator need not perform
reasonable efforts on such facilities, nor
must such facilities comply with the
requirements applicable to reclaimers of
hazardous secondary materials under 40
CFR 261.4(a)(24)(vi). In addition,
hazardous secondary materials at
transfer facilities may be repackaged
from one container to another (e.g., the
materials may be consolidated from
smaller to larger containers) or
transferred to different vehicles for
shipment (see 45 FR 86966, December
31, 1980). However, different hazardous
secondary materials may not be mixed
together. In addition, if there is a release
of the hazardous secondary materials at
the transfer facility that is not cleaned
up immediately, such materials become
solid waste, and, if they exhibit a
hazardous characteristic or are
specifically listed by EPA, a hazardous
waste as well. Depending on the nature
of the release, the hazardous secondary
materials remaining in the unit could
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also become a solid and hazardous
waste subject to Subtitle C regulation
(for a discussion of when such units are
considered "contained," see section XVI
of this preamble).


B. Reasonable Efforts Condition


EPA received many comments on the
condition proposed in the March 2007
supplemental proposal that generators
"make reasonable efforts to ensure that
the reclaimer intends to legitimately
recycle the material and not discard it
* * * and that the reclaimer will
manage the material in a manner that is
protective of human health and the
environment." This condition was
proposed to be fulfilled by hazardous
secondary material generators sending
hazardous secondary materials tb any
reclamation facility not operating under
a RCRA Part B permit or interim status
standards, and the condition would
have to be satisfied prior to transferring
the hazardous secondary materials to
.the reclamation facility (72 FR 14190-
14194). Below is a summary of six major
issues raised in the cofnments and
EPA's responses. For more detailed
comment responses, please see
Revisions to the Definition of Solid
Waste Response to Comments
Document.


Comments: An Objective Standard for
Reasonable Efforts


As proposed, the codified reasonable
efforts provision for genbrators was a
general standard, rather than a more
specific standard with clearly stated
requirements. EPA requested comment
on establishing a more objective
standard for making reasonable efforts,
such as requiring generators to answer
the questions discussed in the preamble.
EPA acknowledged that creating an
objective standard could provide
generators and overseeing agencies with
more regulatory certainty and, requested
comment on codifying the six questions
outlined in the preamble.


EPA received many comments in
support of an objective standard for
satisfying the reasonable efforts
condition. Commenters suggested that a
minimum standard was needed to
determine whether a generator fulfilled
the condition and as a way of
determining what is "reasonable." Many
of these commenters also believed that
a standard that generators must meet
was necessary to delineate liability for
hazardous secondary materials that are
transferred from a generator to a
reclamation facility. In contrast, several
commenters suggested that formalizing
a minimum standard which all
generators must meet is inappropriate


since recycling is inherently case-
specific.


On the issue of whether to codify a
reasonable efforts standard, which
several commenters addressed
separately from the development of a
standard, EPA received many comments
both in support of and against
codification. A large number of
commenters addressed this issue by
commenting on the six questions EPA
discussed in the preamble. Those in
favor of codification believed that
establishing a minimum, objective
standard was important in order to
provide regulatory certainty for
generators regarding what is
"reasonable" and for overseeing
agencies needing to make consistent
determinations that the condition is
satisfied. Industry commenters
responding in support of codification
believed the six questions resemble
existing audit questions, and would
therefore be straightforward to answer
and satisfy. Recyclers and waste
management commenters believed that
small quantity generators would benefit
from having a clear standard and also
that the standard would make
additional clarifying guidance
unnecessary in the future. Some
commenters conditionally supported
codification contingent upon severance
of RCRA liability for generators that
meet the minimum condition. These
commenters supported EPA's proposal
to create what they termed as a "safe
harbor" for generators that, having met
the reasonable efforts condition, would
be shielded from any future RCRA
liability caused by environmental
damage at a reclamation facility.


On the other hand, several
commenters (mostly from the generating
industry) opposed codifying a standard.
They believed a standard would be
unnecessary since generators that
already audit recyclers have existing
criteria for making reasonable efforts.
Some of these commenters also stressed
a need to maintain flexibility in their
activities and to avoid additional
burdensome requirements. One state
commenter requested that EPA allow
generators to establish their own
standard for reasonable efforts so that
generators will weigh their own level of
risk and ultimately be responsible for
their decisions. This commenter also
believed that one standard is
impractical for both 'a large industrial
generator of a highly toxic hazardous
secondary material" and "a small
generator of a barely ignitable hazardous
secondary material."


Of the commenters that responded to
the March 2007 supplemental proposal
to codify a standard for reasonable


efforts, many also provided comments
on the six questions in the preamble. In
general, commenters were divided
between supporting and opposing
codification of all six questions, but
responses were generally favorable
when commenters discussed the value
of individual questions within a
reasonable efforts inquiry. One
exception to this is with respect to
proposed question (B) ("Does the
reclamation facility have the equipment
and trained personnel to properly
recycle the hazardous secondary
material?"), which several commenters
believed to be difficult for a hazardous
secondary material generator to answer
with existing knowledge. A few
commenters also noted that questions
(D) and (E), the two proposed questions
pertaining to legitimacy within the
preamble discussion of reasonable
efforts, did not represent the legitimacy
"factors to be considered" that were
proposed in the March 2007
supplemental proposal at 40 CFR
261.2(g). These commenters suggested
that a reasonable efforts inquiry should
include all criteria and factors in the
proposed legitimate recycling
requirement. A few commenters also
suggested including an additional
question about the financial health of a
reclaimer.


EPA's Response: An Objective Staiidard
for Reasonable Efforts


After evaluating these comments, EPA
agrees that an objective minimum
standard is appropriate and necessary
for hazardous secondary material
generators to determine that they have
fulfilled the reasonable efforts
condition. We believe that without such
a standard, both generators and the
regulatory agencies would experience
difficulty in determining whether the
condition is met. However, in defining
the standard, it would in no way limit
a generator's ability to tailor and
enhance its reasonable efforts inquiry to
evaluate a particular industry or
recycler.


We also agree with the commenters
who stated that the six questions from
the preamble to the March 2007
supplemental proposal, with two
modifications noted below, serve as a
minimum objective standard. Therefore,
we are codifying them, with certain
modifications. We strongly believe that
any generator who takes advantage of
today's transfer-based exclusion must be
able to answer all reasonable efforts
questions affirmatively for each
reclamation facility (and intermediate
facility, if such hazardous secondary
materials are sent to such a facility) in
order to demonstrate that its hazardous
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secondary materials will be properly
and legitimately recycled and not
discarded. In EPA's view, a generator
who is unable to satisfy the reasonable
efforts condition has not demonstrated
that its hazardous secondary materials
are not discarded when recycled. The
hazardous secondary materials would
thus be ineligible for today's transfer-
based exclusion.


With respect to question (4) ("Does
the available information indicate that
the reclamation facility and any
intermediate facility that is used by the
hazardous secondary material generator
have the equipment.and trained
personnel to safely recycle the
hazardous secondary material?"), we
believe that its inclusion within
reasonable efforts is appropriate and
necessary since the question informs a
generator's inquiry as to whether its
hazardous secondary materials will be
properly and legitimately recycled. If a
reclamation facility were found to have
inadequate equipment or untrained
personnel, it would raise serious
questions as to whether the facility
would be engaged in proper recycling or
discard. Without exploring this
question, we believe that a generator
cannot ascertain that a reclamation
facility will properly and legitimately
recycle its hazardous secondary
materials. However, we also agree that,
as drafted in the proposed rule,
answering this question may require
specialized knowledge and expertise.
Accordingly, EPA is changing this
question to allow the generator to rely
on the reclamation facility to explain
why its equipment and personnel are
appropriate. Of course, the generator
must have an objectively reasonable
belief that the reclamation facility's
equipment and trained personnel are
adequate for safe recycling.
Accordingly, if the equipment and
personnel described by the reclamation
facility would be, to an objective
reasonable person, clearly inadequate
for safe recycling of the generator's
hazardous secondary material, then the
generator would not have met this
condition. However, EPA does not
require nor expect the generator to have
specialized knowledge or expertise of
the recycling process. We also discuss
in more detail how a generator can
answer this question in section VIII.C.2.
of this preamble.


As noted previously, we are codifying
the questions with two modifications.
The first modification to the questions
is language that accommodates the
inclusion of intermediate facilities
within the transfer-based exclusion. As
discussed in section VIII.C. of this
preamble, if a generator sends


hazardous secondary materials to an
intermediate facility where they are
stored for longer than 10 days prior to
being transferred to a reclamation
facility, the generator will need to
perform reasonable efforts for both the
intermediate facility and reclamation
facility.


The second modification is to the
questions pertaining to legitimate
recycling activities. EPA acknowledges
that one source of confusion for
commenters regarding the relationship
between the reasonable efforts condition
and the legitimate recycling requirement
may have been the two questions
pertaining to legitimacy (proposed
questions (D) and (E)) within the
reasonable efforts preamble discussion
and the proposed legitimacy
requirement at 40 CFR 261.2(g).
Questions (D) and (E) and the proposed
regulatory language for legitimacy did
not share the exact same wording,
although both concepts were intended
to be consistent. Furthermore, we
understand the concern comnenters
raised that questions (D) and (E) did not
represent the legitimacy "factors to be
considered" that were proposed within
40 CFR 261.2(g). As a result, we have
restructured the reasonable efforts
questions pertaining to legitimacy to
read as a single question that ensures
that a reclamation facility receiving
hazardous secondary materials intends
to legitimately recycle the hazardous
secondary materials. Because of changes
to the legitimacy provision in this final
rule as compared to the March 2007
supplemental proposal, this question
now refers to the legitimacy requirement
in § 260.43 of today's final rule.


Comments: Liability Related to
Reasonable Efforts


EPA proposed the reasonable efforts
condition as a way for hazardous
secondary material generators to
demonstrate that they met their
regulatory obligation to ensure that their
hazardous secondary materials, when
transferred to a reclamation facility,
would not be discarded. Based on our
assessment of good recycling practices
and the comments received, we believe
that the reasonable efforts condition
reflects current industry best practices
of auditing or assessing reclamation
facilities prior to entering into business
relations; this is done to minimize
potential regulatory and liability
exposures and to demonstrate a
commitment to environmental
stewardship.


We received many comments related
to liability and the reasonable efforts
condition. Many commenters stated that
making reasonable efforts to evaluate a


reclaimer is a good method for limiting
future liability and that many generators
already employ some form of the
practice, These commenters largely
supported the provision. Other
commenters expressed concern that the
reasonable efforts condition is an
unnecessary requirement since existing
incentives, such as economic
motivations and CERCLA liability,
would cause a generator to perform
evaluations of reclaimers without being
mandated as a condition of the
exclusion.


Additionally, EPA received comments
about whether satisfying the reasonable
efforts condition would sever a
generator's regulatory liability if, after
being sent to a reclamation facility, its
hazardous secondary materials were
discarded or involved in environmental
damage. Several commenters (namely
from industry) asked that EPA clarify
that upon conducting a reasonable
efforts evaluation of a reclamation
facility, a generator would not be liable
for a reclaimer's subsequent
environmental violations or if a
reclaimer's actions caused or
contributed to some environmental
harm or damage. Many of these
commenters supported the codification
of a reasonable efforts standard,
provided that liability would be severed
upon meeting the condition.
Conversely, several commenters stated
that generator liability should be
maintained into the future regardless of
satisfying the condition. In general,
these commenters were concerned that
hazardous secondary material
generators could subvert RCRA liability
by conducting incomplete and
superficial evaluations of reclaimers,
and that future environmental damage
would result at reclamation facilities. A
few of these commenters suggested that
EPA clarify that a hazardous secondary
material generator would be held liable
for violating the condition of the
exclusion into the future if it was shown
that the generator did not conduct a
thorough assessment of the reclaimer.


EPA's Response: Liability Related to
Reasonable Efforts


EPA disagrees that the reasonable
efforts condition is unnecessary in light
of economic forces or CERCLA liability,
which may motivate some generators to
evaluate recyclers. We proposed the
reasonable efforts condition as a way for
hazardous secondary material
generators to demonstrate that they are
not discarding the hazardous secondary
materials when sending them to a third
party for reclamation. The language of
the condition is intended to capture
within the regulatory text how
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responsible generators currently inquire
and make decisions about recycling of
hazardous secondary materials and how
generators manage potential liability
and regulatory non-compliance risks.
Several commenters suggested that not
all generators currently audit or evaluate
reclamation facilities despite having
economic interests and existing liability
concerns. Analysis of the environmental
problems study also suggests that
CERCLA liability alone is not enough to
prevent damage and that increased
generator inquiry of reclamation
facilities may help avoid future cases of
abandonment or discard, residuals
mismanagement, sham recycling, and
improper management of hazardous
secondary materials and recycled
products.


By proposing the reasonable efforts
condition, EPA intended to maintain
RCRA liability for any hazardous
secondary materials that are discarded.
The condition clearly holds a generator
accountable for determining that its
hazardous secondary materials will not
be discarded at a reclamation facility or
any intermediate facility prior to
transferring such materials to the
facility. If a generator does not meet the
condition, then the generator's
hazardous secondary materials would
not be eligible for the transfer-based
exclusion and would be considered by
EPA to be hazardous waste subject to
the RCRA Subtitle C controls from the
point of generation.


EPA did intend, however, that if the
hazardous secondary materials
generator had satisfied the reasonable
efforts condition and discard
subsequently occurred while hazardous
secondary materials were under the
control of the reclamation or
intermediate facility, then the
reclamation or intermediate facility, not
the generator, would be liable under
RCRA. EPA acknowledges that meeting
this condition will not affect CERCLA
liability. (See section XIII for more
information on CERCLA liability.) We
recognize commenters' concern that in
order to satisfy the reasonable efforts
condition and be released from RCRA
liability, hazardous secondary material
generators could be tempted into
making incomplete evaluations of
reclamation and intermediate facilities.
EPA believes that codifying an objective
reasonable efforts standard that all
generators must meet in order to satisfy
the condition will alleviate this concern
(see section VIII.C. of today's
rulemaking for more discussion). We
also believe that specifying a standard
that hazardous secondary material
generators must satisfy will assist both
regulatory agencies and the regulated


community in determining whether the
condition of the exclusion has been met
or violated.


Comments: Relationship Between the
Reasonable Efforts Condition and the
Legitimate Recycling Requirement


EPA received a variety of comments
on the relationship between the
condition that hazardous secondary
material generators must make a
reasonable efforts inquiry of reclamation
facilities and the requirement that
hazardous secondary materials must be
legitimately recycled. Several
commenters stated that evaluating
whether a reclaimer meets the
legitimacy criteria should be part of a
reasonable efforts inquiry to ensure that
a generator's hazardous secondary
materials are legitimately recycled. One
commenter stated that while a
hazardous secondary material generator
would need to ensure that a recycling
activity being considered is legitimate in
order to protect its own liability
interests, a legitimacy determination
should be entirely separate from the
reasonable efforts condition. Another
commenter also stressed that, as a
matter of good practice, many
responsible generators already ensure
that they send hazardous secondary
materials to facilities engaged in
legitimate recycling; therefore, a
legitimacy evaluation within reasonable
efforts is unnecessary. Furthermore,
several commenters (mostly from
industry) stated that a reasonable efforts
condition is redundant since the
proposed legitimate recycling
requirement in 40 CFR 261.2(g) ensures
that hazardous secondary materials
transferred off-site are safely recycled.


EPA's Response: Relationship Between
the Reasonable Efforts Condition and
the Legitimate Recycling Requirement


EPA agrees with the commenters who
stated that determining whether a
recycling activity is legitimate is a
sound practice and, based on comments
we received, that many responsible
generators already use existing
legitimacy guidance as a way to manage
their potential liability. The reasonable
efforts condition is intended to assist
generators in determining that their
chosen reclamation facilities will
properly and legitimately recycle the
generators' hazardous secondary
materials. Consequently, EPA strongly
believes that the reasonable efforts
condition must contain a provision that
explicitly refers generators to their
obligation to ensure that their hazardous
secondary materials are legitimately
reclaimed. Including legitimacy as part
of the reasonable efforts condition


means that if the generator made
reasonable efforts to ensure that its
hazardous secondary materials are
legitimately recycled in a way that
satisfies this condition and,
subsequently, the reclamation facility
fails to recycle the materials
legitimately, the reclamation facility,
not the generator, becomes liable for
violating RCRA (see section VIII.E. for
more information).


Comments: Periodic Updates to
Reasonable Efforts


EPA requested comment on a
requirement for making periodic
updatep to reasonable efforts, but did
not propose an explicit time period.
Some commenters favored requiring a
specific time limit for updating the
reasonable efforts provision, while
others (a slightly smaller number)
favored a flexible time frame for
updating reasonable efforts, to be
determined by the hazardous secondary
material generator. The commenters
who supported a specific time frame for
updating the reasonable efforts
condition included states, several
representatives of the recycling
industry, one industry generator, and
one environmental organization. Several.
of these commenters stated that the
hazardous secondary material generator
needed to evaluate changes over time to
the recycling facility (e.g., compliance
status, financial assurance, permit
renewals, impact of changes in recycling
markets) to ensure that their hazardous
secondary materials continue to be
recycled properly and legitimately.
Commenters also suggested that
generators re-evaluate recyclers
whenever the generator becomes aware
of new, "material" information about or
changes to a reclamation facility. These
commenters asked EPA to set a
minimum schedule for updating
reasonable efforts. The suggested
schedules ranged from annually to every
five years.


Several industry generators and
associations, as well as one waste
management association, submitted
comments in opposition to requiring
specific periodic updates of the
reasonable efforts provision.
Commenters expressed concern that an
arbitrary time frame would
unnecessarily change generators'
current schedules for auditing or
making inquiries of recycling facilities.
Several commenters suggested that
schedules for evaluating reclaimers
should vary from facility to facility and
by industry and that a generator should
be allowed to decide when to update
reasonable efforts given a facility's
history and the generator's familiarity
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with the facility. One commenting
organization cited its use of an internal
risk-based audit schedule to determine
when to review a reclamation facility.
The stated criteria for judging the level
of risk included facilities with lower
financial health and the addition of
"new processing capabilities and when
ownership changes." Another generator
requested EPA to "suggest, and not
require, the frequency of periodic
updates."


EPA's Response: Periodic Updates to
Reasonable Efforts


EPA agrees with the comments stating
that requiring generators to conduct
specific periodic updates of the
reasonable efforts provision is critical
for ensuring that reclamation facilities
continue to properly and legitimately
recycle the hazardous secondary
materials into the future. We believe
that if a hazardous secondary material
generator evaluated a reclamation
facility (or an intermediate facility if
hazardous secondary material is sent to
such a facility) only once before the
initial transfer of hazardous secondary
materials for recycling, it would not
provide adequate assuranceto
regulators that hazardous secondary
material generators have met the
reasonable efforts condition to ensure
discard will not occur 5, 10, or 20.years
into the future. We understand that
generators often evaluate recyclers or
intermediate facilities on a recurring
schedule determined by the generator's
particular interests, concerns, and
experience. However, EPA believes that
hazardous secondary material
generators are also interested in having
regulatory certainty regarding the time
frame for which reasonable efforts must
be conducted, rather than a completely
discretionary "generator decides"
approach, which will present many
disagreements and challenges as to what
a "reasonable" schedule is. We are also
aware that many generators do not -
currently conduct reasonable efforts, let
alone re-evaluate such facilities over
time. For these reasons, we are requiring
that hazardous secondary material
generators update their reasonable
effoits evaluation at least every three
years, at a minimum. Based on public
comments, this appears to represent
general industry practice and to be
within the average time frame for those
generators who currently conduct
environmental audits of facilities to
which they send their hazardous
secondary materials.


By specifying a time frame for
periodic updates, EPA in no way
intends to limit a generator to
conducting evaluations only every three


years. In fact, we acknowledge that
shorter time frames could be
appropriate for certain industries.
Additionally, we would expect that any
hazardous secondary material generator
who has concerns about a reclamation
or intermediate facility, or who gains
new knowledge of significant changes or
extraordinary situations at such
facilities, would conduct reasonable
efforts regardless of the minimum
required update schedule.


Comments: Requiring Generators to
Certify Reasonable Efforts


EPA solicited comment on requiring
hazardous secondary material
generators to certify that they made
reasonable efforts prior to arranging for
transport of hazardous secondary
materials to be recycled. As discussed in
the preamble to the March 2007
supplemental proposal, the certification
statement would be a form of
documentation necessary for each
reclamation facility and would be
signed and dated by an authorized
representative of the generator
company. We also provided certification
language as an example.


Several commenters including
recyclers, all responding states but one,
and a few industry generators and
associations, commented in favor of
requiring hazardous secondary material
generators to certify that they had met
the reasonable efforts condition. All
commenters that responded regarding
the example certification statement
supported the language. A few
commenters reiterated that generators
must certify reasonable efforts for each
reclamation facility and that
certification should not be necessary for
RCRA Part B permitted facilities. One
commenter requested that the
certification must be made "prior to
implementing exempt operations."
Another commenter believed that a
certification statement would improve
the enforceability of the reasonable
efforts condition. A generator that
currently audits its waste facilities
stated that "a letter signed and dated by
the department manager is mailed to the
audited facility stating the results of the
audit," and that the letter should act as
a certification. Another commenter
suggested that given the large number of
facilities for which reasonable efforts are
required, having a company
representative, as opposed to an
"authorized representative," sign and
date a certification should be sufficient
and would be less burdensome. One
recycler requested that the generator
certification and signature be built into
the one-time notification that EPA is
requiring for the exclusion.


A smaller number of comments from
generators opposed the certification
requirement. A few generators found the
certification statement to be overly
burdensome and stated that it would
stifle the use of third-party reclaimers.
Ono generator, who currently audits
reclamation facilities, stated it could not
certify the accuracy of information
prepared by third parties, nor could it
certify responses by reclamation
facilities to questions (B) through (E),
which EPA discussed in the preamble.
Another generator responded that
without further clarification as to the
minimum requirements for satisfying
reasonable efforts, the generator could
not certify that the condition was met.
A commenter also suggested that
requiring certification of reasonable
efforts for reclamation facilities that
recycle hazardous secondary materials
was unnecessary if certification is not
required for the storage, treatment, and
disposal of hazardous waste.


EPA's Response: Requiring Generators
T6 Certify Reasonable Efforts


After evaluating the comments, EPA
has concluded that certifying the
reasonable efforts provision is a
necessary and minimally burdensome
requirement for ensuring that the
reasonable efforts condition is met prior
to transferring the hazardous secondary
materials to a reclamation facility. We
also strongly believe that requiring the
signature of an authorized
representative of the generator
company, who can be any appointed
company representative, is critical for
ensuring accountability for satisfying
the condition. In the event of an
enforcement action, we believe that the
certification will lend support to
hazardous secondary material
generators needing to prove that the
reasonable efforts condition was met.
Therefore, in today's final rulemaking,
we are finalizing a requirement that
hazardous secondary material
generators must certify that reasonable
efforts were made for each reclamation
and intermediate facility prior to
transferring hazardous secondary
materials to such facilities.


With respect to those commenters
who opposed certification and
specifically argued that requiring such
certification would stifle the use of
third-party auditors, it is our
understanding that third-party auditors
do not generally draw any conclusions
based on their audits, but simply report
the results. In addition, the reasonable
efforts condition requires that the
hazardous secondary material generator
decide whether a reclaimer is
acceptable. Therefore, we disagree with
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those commenters who stated that
requiring a certification would
constitute a significant new burden.
Rather, EPA believes that requiring a
hazardous secondary material generator
to certify the reasonable efforts
condition would provide them the
flexibility to use audits or other
information necessary in certifying that
the condition of the exclusion was met.
We find that the commenter example of
an existing practice of sending a letter
with audit results to an audited facility
would need to include the certification
language in 40 CFR 261.4(a)(24)(v)(C)(2)
in order to meet the reasonable efforts
condition.


Comments: Documenting of Reasonable
Efforts


While EPA proposed that generators
conduct reasonable efforts before
sending hazardous secondary materials
to the reclamation facility, we did not
propose that documentation records
must be kept of such demonstrations.
However, EPA requested comment on
whether to require hazardous secondary
material generators to maintain
documentation at the generating facility
demonstrating that the reasonable
efforts condition was satisfied prior to
transferring the hazardous secondary
materials to a reclamation facility. NQ
form of documentation or format was
specified, although EPA did cite audits
as one type of documentation that could
be relevant. Additionally, EPA
requested comment on whether
hazardous secondary material
generators should be required to
maintain certification statements that
reasonable efforts were conducted for
each reclamation facility to which the
generator transferred the hazardous
secondary materials to be reclaimed.


A majority of commenters supported
a requirement that generators maintain
documentation of reasonable efforts. A
few commenters asked that
documentation be kept on-site, while a
few commenters asked that the


* documentation could be kept at a
headquarters or other off-site location.
Other commenters specifically
requested that EPA not specify a
location for the documentation.
Commenters in favor of this requirement
stated that documentation would be
necessary for showing the basis for the
reasonable efforts determination, as well
as for improving the enforceability of
the condition. A few commenters
suggested that documentation be
maintained for three years and one
industry commenter asked that EPA set
a time requirement specifying how long
such documentation must be kept.


On the other hand, a few commenters
were opposed to a documentation
requirement. These commenters cited
the confidential and proprietary nature
of the audits and reports used by
generators for making reasonable efforts
and stated they did not believe they
should share this information with
regulators. A few commenters,
including one state, also argued that a
certification statement of having made
reasonable efforts, signed by an
authorized representative of the
generator company, would provide
adequate documentation that reasonable
efforts were made. One state commenter
also suggested that it would be difficult
for states to enforce the requirement of
documentation, presumably because
EPA proposed that "any credible
evidence available" could be used to
demonstrate that the condition is met.


EPA's Response: Documenting
Reasonable Efforts


After evaluating the comments, EPA
has concluded that it is important for
hazardous secondary material
generators to produce documentation to
demonstrate that the reasonable efforts
condition has been met prior to
transferring hazardous secondary
materials to a reclamation and/or
intermediate facility. We do not believe
it is necessary to mandate that, for
example, audits are specifically required
for documentation and we prefer to
maintain some flexibility in terms of the
format for documenting the condition
based on commenter input and the
knowledge that each reasonable efforts
inquiry will be unique. This flexibility
for documentation is also in response to
commenter concern about the
confidentiality of audits. We do not
believe that this flexibility will in any
way impact the ability of regulatory
authorities to determine whether the
condition is satisfied. We believe that
the certification statement is critical for
ensuring accountability for satisfying
the condition and that the act of making
reasonable efforts is in fact genuine. We
believe this requirement helps
generators support their position that
hazardous secondary materials have not
been discarded and helps regulators
determine whether a generator has
satisfied this condition. Since updates
of reasonable efforts are required at a
minimum of every three years, EPA
believes that such generators should
maintain documentation for a minimum
of three years to show that the
requirement to update reasonable efforts
has been satisfied.
We understand that audits and


evaluations of reclamation facilities are
not always kept on-site and may be


maintained at a generator's headquarters
or at another off-site location. For this
reason, EPA is requiring that
documentation must be made available,
upon request by a regulatory authority,
within 72 hours, or within a longer
period of time as specified by the
regulatory authority. We understand
that in the age of near-instantaneous
communication, a hazardous secondary
material generator that performed
reasonable efforts prior to transferring
hazardous secondary materials should
be able to retrieve documentation with
relative ease. We also note that time
frames for producing documentation are
generally determined by regulatory
authorities on a case-by-case basis and
time frames are clearly outlined by
authorities within RCRA Section 3007
information request letters.


C. Financial Assurance Requirement


In EPA's March 2007 supplemental
proposal, EPA proposed that
reclamation facilities receiving and
recycling hazardous secondary materials
under the transfer-based exclusion be
required to demonstrate financial
assurance in accordance with the
requirements of subpart H of 40 CFR
part 265. As part of this proposal, EPA
sought comment on whether the
existing subpart H requirements should
be modified in some way specifically for
reclamation facilities affected by the
proposed exclusion. EPA also requested
comment on whether EPA should tailor
the costing requirements associated
with the subpart H financial assurance
requirements. Because of these
comments, EPA has made several
revisions to the financial assurance
condition, as explained below.


Comments: Financial Assurance


Many commenters supported EPA's
proposal that reclamation facilities
receiving and recycling hazardous
secondary materials under the transfer-
based approach be required to
demonstrate financial assurance in
accordance with the current
requirements of subpart H of 40 CFR
part 265 in order to demonstrate that the
hazardous secondary materials are not
being discarded. Commenters argued
that without a codified financial
assurance requirement, recyclers that
mismanage hazardous secondary
materials could simply close their doors
(as has happened previously) and
abandon their hazardous secondary
materials, leaving an environmental
problem for the public to address and
imposing the financial burden of
cleaning up recycling facilities on states
and local authorities, which may not
have the resources to do so.
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Commenters also noted that EPA's
environmental problems study shows
that the primary cause of damage
incidents has been the business failure
of re'cycling facilities. Without financial
assurance, the commenters argue that
states and taxpayers have been left with
the bill for cleaning up these abandoned
sites. Finally, these commenters stated
that a recycling facility that does not
meet the financial test, cannot obtain an
insurance policy or other financial
instrument, and does not have the
resources to establish a trust fund or
other mechanism, should not be
handling hazardous secondary materials
under the conditional exclusion.


Other commenters supported EPA's
proposal on financial assurance, but
also made suggestions for modifications.
One commenter recommended that a
financial assurance program be
developed specifically for reclaimers. A
few commenters recommended that
reclamation facilities taking advantage
of the exclusion maintain a closure plan
that would be available for review, upon
request, that substantiates and verifies
the amount of financial assurance
required.


Still other commenters stated that
reclamation facilities that receive
hazardous secondary materials from off-
site generators under the transfer-based
approach should not be held to the same
financial assurance stafidards as
facilities with permits to manage
hazardous waste. Instead, the financial
assurance requirements for recycling
facilities should reflect the relatively
lower risks associated with the
manufacturing/recycling activities.
Commenters claimed that reclamation
facilities are essentially processing raw
materials for beneficial use as opposed
to RCRA-permitted facilities that are
treating, storing, and disposing
hazardous waste.


Finally, some commenters disagreed
completely with EPA's approach to
financial assurance. Commenters stated
that EPA lacks the authority to subject
facilities to the requirements or
conditions when using hazardous
secondary materials in production
operations in which these materials are
never discarded. Commenters stated
that proposed conditions for the
exclusion do not define the absence of
discard and would effectively impose a
waste management requirement upon a
non-waste.


EPA's Response: Financial Assurance


EPA finds those comments that
support the financial assurance
condition persuasive and agrees with
their conclusions. Requiring financial
assurance for reclamation facilities (and


intermediate facilities, which are
included in the final rule) operating
under the transfer-based exclusion is
appropriate and reasonable for the
Agency to determine that the hazardous
secondary materials managed at these
facilities are not discarded and is
supported by the findings of the
recycling studies conducted as part of
this rulemaking effort. Financial
assurance as a condition will ensure
that the reclamation and intermediate
facilities either have the financial
wherewithal themselves, as
demonstrated by qualifying for self
insurance under the financial test, or
.that funds from a third party will be
available to ensure that the hazardous
secondary materials will nctt be
abandoned. An owner or operator who
must fully fund a trust to cover the
retirement cost estimate will be careful
not to discard the hazardous secondary
materials so that he may recover the
funds from the trust. Sureties, banks
providing letters of credit and insurers
will screen applicants to ensure that
they are only providing assurance for
good risks who are unlikely to abandon
or discard such materials, thus
demonstrating that the hazardous
secondary material is not being
discarded. As noted by the commenters,
at least 198 of the 208 damage cases
were firms that had gone out of business
and abandoned the "hazardous
secondary material," a material that
they presumably believed could be
reclaimed.


In addition, the market forces study
indicates that recyclers of hazardous
secondary materials can behave
differently from traditional
manufacturers due to differences in the
economic forces and incentives
involved in recycling. Unlike
manufacturing, where the cost of raw
materials or intermediates (or inputs) is
greater than zero and revenue is
generated primarily from the sale of the
output, some models of hazardous
secondary materials recycling involve
generating revenue-primarily from
receipt of the hazardous secondary
materials. This situation can lead to
over-accumulation and abandonment of
hazardous secondary materials,
particularly in cases where the product
of the recycling process has low value,
the prices are unstable, and/or the firm
has a low net worth.


By requiring financial assurance, the
public and federal, state and local
governments can have confidence that
the recycler's business model takes
these market factors into consideration
and that it will therefore not abandon
the hazardous secondary materials, even
if unforeseen market changes occur. The


successful recycling study indicated
that one of the main reasons that
generators audit recyclers is to evaluate
their financial health and resources to
respond to accidents or other problems
that could cause adverse environmental
or human health consequences. This is
primarily because of the joint-and-
several liability provisions of CERCLA,
under which a generator becomes a
"responsible party" obligated to pay (in
part or in whole) for remediation
expenses if (in this example) a recycler
to whom he sent recyclable hazardous
secondary materials were to create
contamination problems, but lacked the
resources to pay for the cleanup.


Because American manufacturers
have considerable experience with these
types of CERCLA liability issues,
evaluating the financial health of the
reclamation facility before shipping
recyclable hazardous secondary
materials to them has become a standard
business precaution for responsible
generators. The condition for financial
assurance thus can be seen as a way of
addressing the same concern, thus
ensuring that the reclamation and
intermediate facility owner/operators
who operate under the terms of this
exclusion are financially sound and will
not abandon or otherwise discard their
hazardous secondary materials.


Thus, EPA disagrees with the
commenters who argued that recycling
hazardous secondary materials is, as a
general matter, the same as processing
raw materials for beneficial use. Because
of the nature of these materials (i.e.,
hazardous spent materials and listed by-
products and listed sludges), they are
frequently more difficult to process than
most raw materials, and the nature of
the economics of the transfer of these
materials can create an incentive for
discard. Requiring financial assurance is
essential for helping to define those
situations where the hazardous
secondary material is not being
discarded.


However, EPA agrees that some
adjustments to the existing 40 CFR part
265 financial assurance requirements
would help better tailor them to
hazardous secondary material
reclamation and intermediate facilities.
The current hazardous waste financial
assurance regulations include
provisions (such as post-closure) not
appropriate to hazardous secondary
material units, and the terminology is
directed towards permiitted TSDFs. EPA
also agrees that the regulations need to
be more explicit as to the
documentation requirements for the
financial assurance cost estimate. The
financial assurance requirements in 40
CFR part 265 subpart H in turn
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reference and rely on certain
requirements in the 40 CFR part 265
subpart G closure regulations. Although
the hazardous secondary material units
are not required to undergo Subtitle C
closure, some of the provisions of 40
CFR part 265 subpart G are important to
implementing 40 CFR part 265 subpart
H and'need to be clarified. As a
convenience to the regulated
community, EPA has placed the
financial assurance requirements
applicable to hazardous secondary
materials in a stand-alone regulation
(see 40 CFR part 261 subpart H).
Substantively, these regulations
generally mirror and include the same
requirements as the 40 CFR part 265
financial assurance regulations, but they
have been condensed and refrained to
refer to reclamation and intermediate
facilities rather than TSDFs and to
directly incorporate (rather than just
referencing) those aspects of 40 CFR
part 265, subpart G that are necessary
for implementing the financial
assurance condition.


For further discussion of how the
financial assurance condition operates
and how the provisions map to the
requirements in 40 CFR part 265, see
section VIII.C of today's preamble.


D. Ability of Excluded Reclamation
Facility To Accept Manifested
Hazardous Waste


In the March 2007 supplemental
proposal, EPA proposed that reclaimers
receiving hazardous secondary materials
from generators that -continue to manage
such materials under the current
hazardous waste regulatory system
would still be able to claim the
exclusion for those hazardous secondary
materials. In essence, this would allow
manifested hazardous waste to be sent
to an unpermitted facility, as long as
that facility met the conditions of the
exclusion.


Comments and EPA's Response:
Excluded Reclamation Facilities


,Accepting Manifested Waste


Most of the commenters on this issue
raised serious concerns about this
provision, among other things arguing
the fact that it would be unworkable.
Commenters also raised concerns about
the generator's liability under such a
situation, particularly if the reclaimer
failed to inform the generator that its
hazardous waste would be managed
under the exclusion. Commenters also
noted that the lack of a requirement for
'reasonable efforts" on the part of the
generator is contrary to the basic
premise of the exclusion, which is that
generators will be responsible and


ensure reclaimers properly manage and
recycle the hazardous materials.


After considering the comments
received, EPA is not allowing reclaimers
to manage manifested federal hazardous
waste under the exclusion. Although
this provision may have increased
recycling opportunities, the fact that the
hazardous secondary material generator
manages the hazardous secondary
materials as manifested hazardous
wastes would have decoupled the
exclusion from the underlying rationale
that the materials are not discarded.


E. Imports and Exports


In the March 2007 supplemental
proposal, the Agency proposed to
exclude hazardous secondary materials
that are exported from the United States
for reclamation at a facility located in a
foreign country, provided the hazardous
secondary material generator complies
with the generator requirements under
the transfer-based exclusion (e.g.,
notification, reasonable efforts, etc.), as
well as notice and consent regarding
planned exports of such hazardous
secondary materials. We also requested
comment on whether the Agency should
allow exports under the generator-
controlled exclusion.


Comments: Scope of Exports


Overall, commenters expressed few
concerns with the specifics of the
proposed export regulations, although a
few disagreed with allowing exports of
hazardous secondary materials under
the proposed rule altogether. These
commenters believed that allowing
exports of such hazardous secondary
materials would run contrary to
international agreements (such as
agreements established by the
Organization for Economic Cooperation
and Development (OECD) and the Basel
Convention regarding transport of
hazardous waste) and may also increase
the risk of environmental damage in
other countries. At least two
commenters suggested limiting exports
to our bilateral partners only (i.e.,
Canada and Mexico). On the other hand,
some industry commenters argued that
many companies have worldwide
operations and would therefore benefit
from broader provisions allowing
exports of hazardous secondary
materials to be managed under the
control of the generator because it
would improve the companies' ability to
recycle hazardous secondary materials.


EPA's Response: Scope of Exports


After considering these comments, the
Agency is largely maintaining the export
provisions as proposed, with some
minor modifications described below.


We believe that hazardous secondary
materials exported for legitimate
reclamation in accordance with today's
final rule are not discarded and, thus;
not solid wastes and, therefore, we have
no basis for prohibiting exports when a
hazardous secondary material generator
complies with the regulatory
requirements.


We also disagree with commenters
who believe today's rule runs contrary
to international agreements controlling
the movement of hazardous waste. We
note the U.S. is an OECD Member and
is, therefore, legally bound to comply
with the OECD's "Decision of the
Council C(2001)107/FINAL, Concerning
the Control of Transboundary
Movements of Wastes Destined for
Recovery Operations, as amended by
C(2004)20," which provides a
framework for OECD Member countries
to control transboundary movements of
recoverable waste in an environmentally
sound manner. The Amended 2001
Decision recognizes that Member
countries may develop their own
regulations to determine whether or not
materials are controlled as hazardous
wastes. Under today's rule, hazardous
secondary materials meeting certain
conditions and exported for reclamation
are not solid wastes under U.S.
regulation. The Agency notes, however,
that once hazardous secondary materials
reach the border of the receiving
country, the hazardous secondary
material is regulated in accordance 'with
the receiving country's laws and
regulations. In other words, such
hazardous secondary materials that are
not solid and hazardous wastes under
the U.S. hazardous waste regulations
may be solid and hazardous wastes
under the receiving country's
regulations and, therefore, facilities
should be aware of the requirements
that competent authorities of receiving
countries may impose.


Additionally, some commenters
asserted that today's rule was
inconsistent with the Basel Convention,
a separate multilateral international
agreement governing the transboundary
movements of hazardous wastes. The
U.S., however, is not a party to the Basel
Convention and thus is not held to the
Convention's agreements (although,
because the Convention prohibits
exports between a Basel party and a
non-Basel party, the-U.S. may not export
hazardous waste to any Basel party,
absent a bilateral or multilateral
agreement with that party). Beyond this
point, EPA, in any case, considers
today's rule to be consistent with Basel
for the same reason that it is consistent
with the OECD agreement described
above.
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In response to comments on allowing
exports under the generator-controlled
exclusion, we note this exclusion is
subject to few restrictions and is largely
based on the assumption that hazardous
secondary materials are unlikely to be
discarded because they would be
closely managed and monitored by a
single entity. However, this same
assumption does not pertain to exports"of hazardous secondary materials
because EPA would not be able to
ensure the close management and
monitoring by a single entity of
hazardous secondary materials in a
foreign country. Accordingly, we
believe that hazardous secondary
materials exported for reclamation is
excluded only if the receiving country
has consented and is provided an
opportunity to determifie and ensure
that hazardous secondary materials
exported to its reclamation facilities are
not discarded.


Additionally, we note that in today's
rule we have replaced the term
"exporter," which was used in the
March 2007 supplemental proposal,
with the term "hazardous secondary
material generator." This is because,
under the exclusion for hazardous
secondary materials exported for
reclamation (today's 40 CFR
261.4(a)(25)), the "exporter" is required
to comply with the generator
responsibilities listed under the
transfer-based exclusion (such as
reasonable efforts), as well as notice and
consent and annual reports. By
replacing the term "exporter" with
"hazardous secondary material
generator," we are clarifying that for
hazardous secondary materials exported
for reclamation, the hazardous
secondary material generator is
responsible for notice and consent and
for submitting annual reports. We
would also like to clarify that
intermediate facilities can still be used
for exports (as with the transfer-based
exclusion), but the generator, not the
intermediate facility, must comply with
the notice and consent and annual
report requirements. This is because the
intermediate facility cannot perform the
generator responsibilities under the
transfer-based exclusions and, therefore,
cannot perform the duties of the
"exporter" under this rule. We also note
that this exclusion specifically
references the condition in
§ 261.4(a)(24)(iv) that recycling be
legitimate as specified in § 260.43.


Comments: Annual Reports
In the proposed rule, we solicited


comment on whether facilities
managing hazardous secondary
materials under the exclusions should


be required to submit periodic (e.g.,
annual) reports detailing their recycling
activities, such as information on the
types or volumes of hazardous
secondary materials reclaimed or other
relevant information.


With respect to exports, a few
commenters suggested that we add to 40
CFR 261.4(a)(25) a requirement that
hazardous secondary material
generators submit annual reports
regarding the exports of their hazardous
secondary materials. This requirement
would be similar to the requirement
currently in 40 CFR part 262 subpart E,
in which primary exporters must submit
annual reports regarding exports of
hazardous waste. Conversely, a few
commenters urged EPA to finalize the
export requirements, as proposed with
at least one commenter explicitly
agreeing with EPA's proposal not to
require annual reports for hazardous
secondary material generators.


EPA's Response: Annual Reports


The Agency agrees.with those
commenters who supported a
requirement for hazardous secondary
material generators to submit to EPA
annual reports regarding the exports of
their hazardous secondary materials. We
believe that such a requirement will
help determine that hazardous
secondary materials exported for
reclamation are handled as commodities
and not discarded. We have, therefore,
added a provision to 40 CFR
261.4(a)(25) requiring hazardous
secondary material generators who
export hazardous secondary materials to
file a report with the Office of
Enforcement and Compliance
Assurance 19 that summarizes the types,
quantities, frequency, and ultimate
destination of all hazardous secondary
materials exported for reclamation
during the previous calendar year. Such
reports would document the total
amount of hazardous secondary
materials exported during the calendar
year, which is often not the same as the
amount specified in an export notice.
Such a report would also enable EPA to
compare actual shipments in the annual
report against proposed shipments in
the export notice to ensure that the
shipments occurred under the terms
approved by the receiving country.
Finally, such a report would enable EPA
to provide summary information, if
requested by a receiving country, that
could assist the receiving country in
determining what amount of hazardous


" The Office of Enforcement and Compliance
Assurance (OECA} is the office within EPA that
implements the notice and consent process for
exports.


secondary materials was received in that
country for reclamation.


Comments and EPA's Response: Tacit
Consent


In the March 2007 supplemental
proposal, we specified that the
hazardous secondary material generator
must receive consent (through EPA) in
writing from the receiving country
before the hazardous secondary
materials could be exported. Some
commenters pointed out that under the
existing export regulations for
hazardous wastes exported to OECD
Member countries, the receiving country
may use tacit consent to respond to the
notification (40 CFR part 262 subpart
H). Commenters expressed concern that
this was a point of confusion, as fully
regulated hazardous wastes are eligible
for tacit consent, whereas excluded
hazardous secondary materials would
require consent in writing. To eliminate
this confusion, EPA has added a
provision to the regulations that allows
tacit consent for hazardous secondary
materials exported to OECD Member
countries similar to that allowed for
hazardous wastes under 40 CFR part
262 subpart H. We note that Canada and
Mexico, though OECD Member
countries, typically require written
consent for exports to their countries.


For a detailed description of today's.
exclusion for hazardous secondary
materials exported for reclamation, see
section VIII.C.5. of today's preamble.


F. Notification and Other Recordkeeping
and Reporting Requirements


EPA proposed a total of three
recordkeeping and reporting
requirements in the March 2007
supplemental proposal: (1) A one-time
notification to be submitted by
hazardous secondary material
generators and reclaimers (required for
both the generator-controlled and the
transfer-based exclusions); (2) for the
transfer-based exclusion, a requirement
for both the hazardous secondary
material generator and reclaimer to
maintain for three years records of all
off-site shipments of excluded
hazardous secondary materials (either
sent by the generator or received by the
reclaimer); and (3) notice and consent
for hazardous secondary materials
exported for reclamation in foreign
countries.


Comments: General Recordkeeping and
Reporting Requirements


Many commenters supported
increasing the recordkeeping and
reporting requirements in order to
adequately monitor compliance with the
exclusions and to measure increases in
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safe hazardous waste recycling.
Alternatively, some commenters urged
EPA to finalize the requirements as
proposed, cautioning that onerous
reporting and recordkeeping
requirements would discourage
facilities from taking advantage of the
exclusions. A few commenters
questioned EPA's authority for
including recordkeeping and reporting
requirements altogether; these
commenters argued that, since
hazardous secondary materials are not
solid wastes and thus not subject to
regulation, recordkeeping and reporting
requirements should not apply.


EPA's Response: General Recordkeeping
and Reporting Requirements


EPA agrees with the majority of
commenters and believes that additional
recordkeeping and reporting
requirements are necessary to enable
effective and credible oversight. We
therefore consider the recordkeeping
and reporting requirements in today's
rule to be the minimum information
necessary to determine that hazardous
secondary materials are reclaimed and
not discarded. Some of the
recordkeeping requirements that we are
finalizing today are discussed in detail
within other relevant sections of today's
preamble (see section XVII.B. for our
response to comments on
documentation and certification of
reasonable efforts and section VII.C. for
a detailed description of financial
assurance). This section focuses on our
response to comments regarding the
notification requirement and, for the
transfer-based exclusion, the
requirement that the generator maintain
confirmations of receipt of hazardous
secondary materials from the
reclamation facility and intermediate
facility.


Comments: Notification as a Condition
of the Exclusion


In.the March 2007 supplemental
proposal, EPA noted that the one-time
notification requirement under the
authority of RCRA section 3007 would
not be a condition of the exclusions, and
that failure to notify, While constituting
a violation of the notification
regulations, would not affect the
excluded status of the hazardous
secondary materials.


A number of commenters disagreed
with this rationale and argued instead
that the notification requirement should
be made a condition of the exclusions.
These commenters stated that, as
proposed, the notification requirement
would create an unintended incentive
for hazardous secondary material
generators and reclaimers not to notify,


because those who chose not to notify
would likely evade oversight for many
years and, if caught, could simply
regard the "paperwork violation," and
possible penalty for that violation, as a
cost of doing business. These
commenters maintained that the failure
of a hazardous secondary material
generator or reclaimer to provide
notification is a strong indication that
these entities are either unaware of or
trying to circumvent the regulatory
requirements, in both cases possibly
increasing the likelihood for
environmental damage. Therefore, these
commenters argued that failure to notify
should be regarded as more serious than
a reporting violation and should,
therefore, remove the excluded status of
the hazardous secondary materials.


Conversely, some commenters
supported EPA's proposed approach,
agreeing that if an entity fails to notify,
it does not necessarily indicate that tle
hazardous secondary materials were
discarded and, therefore, should not
automatically affect the excluded status
of the materials.


EPA's Response: Notification as a
Condition of the Exclusion


At issue here is not the requirement -
to submit a notification, but rather the
consequences an entity would face for
failing to notify. Notification as a
requirement under the authority of
RCRA section 3007 of the exclusion
means failure to notify would constitute
a violation of the notification
regulations. On the other hand,
notification as a condition of the
exclusion means failure to notify would
potentially result in the loss of the
exclusion for the hazardous secondary
materials (i.e., the hazardous secondary
materials would become solid and
hazardous wastes and subject to full
Subtitle C regulation). In context with
this issue, EPA considered the intent of
the notification, which is to provide
basic information to regulatory agencies
about who will boe managing hazardous
secondary materials under the
exclusions. This basic information
enables regulatory agencies to
administer oversight and set
enforcement priorities, but does not
allow regulatory agencies to directly
determine that hazardous secondary
materials were discarded. In other
words, a generator or reclaimer could
fail to notify yet still be legitimately
recycling their hazardous secondary
materials according to the conditions of
the exclusion. Therefore, EPA is
retaining notification as a requirement
under the authority of RCRA section
3007, and, thus, notification is not a
condition of today's exclusions.


Comments: Format of Notificalion


In the March 2007 supplemental
proposal, EPA requested comment on
whether the notification should be
submitted in a particular format and
discussed the option of using the
Subtitle C Site Identification Form (EPA
Form 8700-12) to collect the
information. By far, the majority of
commenters were in favor of using the
Site ID form, pointing out that EPA
would effectively minimize burden by
leveraging this form because it is
already familiar to the regulated
community. Of the very few
commenters opposed to using the Site
ID form, some argued that the form was
not appropriate for collecting
information on hazardous secondary
materials because it is primarily used to
collect information regarding hazardous
wastes. However, other commenters
thought the Site ID form was,
appropriate because it is currently used
to collect information on other types of
recycling activities not subject to full
Subtitle C regulation, such as used oil
and universal waste activities. Finally,
some commenters supported use of the
Site ID form because it would result in
standardized and consistent data that
users could electronically access
through EPA's databases.


EPA's Response: Format of Notification


EPA agrees with the majority of
commenters and is requiring hazardous
secondary material generators, tolling
contractors, toll manufacturers,
reclaimers and intermediate facilities
managing hazardous secondary
materials to use the Site ID form (EPA
Form 8700-12) when notifying in
accordance with today's rule. We
believe that the Site ID form will
provide standardized data, while
minimizing the collection burden
because many facilities notifying under
today's rule are already familiar with
the form and will not need to invest
resources in learning a new form and
process. EPA also agrees with
commenters who stated that the form is
appropriate for today's rule, since it
already collects information on other
types of recycling activities. However,
EPA will modify the current Site ID
form in order to accommodate the
notification requirement for today's
rule,


Comments: Types of Information in
Notification


In the March 2007 supplemental
proposal, EPA proposed that generators
and reclaimers of hazardous secondary
materials include in the notification the
name, address, and EPA ID number (if
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applicable) of the generator or reclaimer;
the name and number of a contact
person; the type of hazardous secondary
materials that would be managed
according to the exclusion; and when
the hazardous secondary materials
would begin to be managed in
accordance with the exclusion. Many
commenters, paiticularly states, argued
that this information was insufficient to
monitor hazardous secondary material
generators and reclaimers adequately
and, instead, suggested additional types
of information to include in the
notification, such as quantity of the
hazardous secondary materials managed
under the exclusion, the name and EPA
ID number of the reclaimer receiving the
hazardous secondary materials and a
description of the recycling process.
These commenters argued that
additional information was important to
monitor compliance of the facilities
with the exclusions and to measure
increases in safe hazardous secondary
materials recycling.


On the other hand, some commenters
urged EPA to retain the basic
information in the notification as
proposed. These commenters
questioned how additional information
would assist with defining discard and
also noted that EPA, historically, has
not required notification for the existing
self-implementing exclusions from the
definition of solid waste located in 40
CFR 261.4.


EPA's Response: Types of Information
in Notification


After carefully considering these
comments, we agree with those
commenters who support requiring
additional information in the
notification in order to monitor
compliance with the exclusions
adequately. We believe today's
notification requirement reflects the
minimum amount of information
needed to identify which facilities will
be managing hazardous secondary
materials under today's rule in order to
enable regulatory agencies to administer
oversight and ensure that hazardous
secondary materials are reclaimed and
not discarded. We, however, did not
include suggested data elements that
might be difficult or complex to collect,
such as a description of the recycling
process, and did not include
information that is more appropriately
documented and maintained at the
facility. For example, some commenters
suggested adding a requirement that
generators indicate the identity of the
reclaimer receiving their hazardous
secondary materials for reclamation;
however, under today's transfer-based
exclusion, this information is already


documented as part of the requirement
for hazardous secondary material
generators to keep records of all off-site
shipments.


We consider the information we are
requiring in the notification under
today's rule to reflect what responsible
companies would routinely collect as
part of their normal business operations.
For example, responsible companies
track quantities of valuable commodities
that are managed on-site or shipped off-
site and, thus, we believe reporting
quantities of hazardous secondary
materials managed in the notification
will not present an undue burden.


Furthermore, we note that EPA
currently requires notification under
certain of the 261.4 exclusions, such as
for spent materials generated and
recovered within the primary mineral
processing industry (40 CFR
261.4(a)(17)) and for hazardous
secondary materials used to make zinc
micronutrient fertilizers (40 CFR
261.4(a)(20)) and, thus, we do not agree
with those commenters who believe that
the notification requirement is
inconsistent with the existing solid
waste exclusion requirements.


For a detailed discussion on the
notification requirement that EPA is
finalizing today, see sections VII.C. and
VIII.C.


Comments: Periodic Reporting
In the March 2007 supplemental


proposal, EPA proposed that hazardous
secondary material generators and
reclaimers submit a one-time
notification, but asked for comment on
whether facilities using the exclusion
should be required to submit periodic
(e.g., annual) reports detailing their
recycling activities.


Several commenters supported
requiring periodic reports (or periodic
notification). These commenters argued
that data collected in a one-time
notification would become obsolete very
quickly and would likely require
substantial investment in order to 'clean
up' the information before it could be
used, a resource burden that would
likely fall on the states. For example,
over time, some facilities that originally
submitted a one-time notification would
cease managing hazardous secondary
materials according to the exclusion.
Some commenters argued that, by using
a one-time notification approach, it
would be a challenge to identify these
facilities and, subsequently, a challenge
to compile a list of facilities who are
currently managing hazardous
secondary materials according to the
exclusions, thereby inhibiting the states'
ability to monitor compliance at these
facilities.


Furthermore, as one state commenter
said, some generators managing
hazardous secondary materials will go
out of business and without a steady
feed of updated information, states have
no way of knowing which generating
facilities have closed and, thus, are
unable to ensure that their hazardous
secondary materials were reclaimed and
not discarded. This leaves states acutely
vulnerable to costs incurred from
potential environmental damage caused
by abandonment of the hazardous
secondary materials.


Other commenters noted that periodic
notifications would allow public -
agencies to compile credible
infolmation regarding hazardous
secondary materials recycling that can
be used to demonstrate success, target
additional recycling opportunities, and
improve the public's understanding and
acceptance of recycling practices. One
commenter also supported a clear
requirement to file periodically in order
to reduce confusion regarding when to
re-notify and also to ensure that the
information was kept accurate and
current.


On the other hand, some commenters
urged EPA to finalize the notification
requirements as proposed and stressed
that numerous recordkeeping and
reporting requirements may inhibit
facilities from taking advantage of the
exclusions, thereby discouraging further
increases in recycling.


EPA's Response: Periodic Reporting


In considering these comments, EPA
reflected .on the intent of the notification
requirement, which is to provide basic
information to regulatory agencies about
who is managing hazardous secondary
materials under the exclusions in order
to monitor compliance with the
exclusions. As commenters noted, with
a one-time notification approach, there
is no assurance that the information
collected in EPA's databases over time
will accurately reflect facilities that are
managing hazardous secondary
materials according to the exclusion.
Therefore, the Agency can imagine
instances where precious resources are
required to be spent on 'cleaning up' the
data before regulatory authorifies can
use it to identify facilities who are
currently managing hazardous
secondary materials under the
exclusions. With a one-time
notification, we can also foresee
problems where regulatory agencies
spend time and resources monitoring
compliance at facilities that have since
stopped managing hazardous secondary
materials at some point in the past. This
inefficient use of resources would serve
to lower the effectiveness of regulators
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to monitor compliance overall and
could potentially increase the risk of
environmental damage from abuse of
today's exclusions.


EPA further believes that
responsibility for submitting and
maintaining updated information lies
with the hazardous secondary material
generators, reclaimers, and intermediate
facilities that use today's exclusions. We
understand arguments made by
commenters that, as originally
proposed, the one-time notification
would in effect reverse this
responsibility, placing an unreasonable
burden on the states and EPA to 'clean
up' the data every time a regulating
agency sought to use the information.
Instead, the incremental burden to
facilities who must submit periodic
notifications is minimal compared to
the considerable public expense that
states and EPA would likely incur over
time in order to use the information
submitted in a one-time notification.
Once an initial notification is submitted,
to re-notify, a facility need only review
the previous notification and either
make changes if necessary or confirm
that the information remains accurate.
EPA has chosen to use the Site ID form
for this notification because it is
standardized, electronically-accessible,
and familiar to the regulated community
and, therefore, will assist facilities by
reducing the overall time and effort
required to report the information.
Currently, large quantity generators on
average spend $364 a year on biennial
reporting under full Subtitle C
regulation, whereas under today's rule,
an initial notification is estimated to be
only a third of that cost, with
subsequent notifications likely costing
even less.20 EPA has designed the
notification requirement in today's rule
to strike an appropriate balance between
providing essential information to
regulators, while keeping additional
burden at a minimum.


We are convinced of the validity of
the above arguments raised by
commenters in support of periodic
reporting and agree that the limitations
of a one-time notification approach
would undermine the purpose of the
notification. Therefore, EPA is requiring
hazardous secondary material
generators, tolling contractors, toll
manufacturers, reclaimers, and
intermediate facilities managing
hazardous secondary materials to notify
the Regional Administrator prior to
operating under the exclusions and by


20Estimates are from the Regulatory Impact


Analysis for U.S. EPA's 2008 Final Rule
Amendments to the Industrial Recycling Exclusions
from the Definition of Solid Waste.


March 1 of each even-numbered year
thereafter. We chose the two-year time
frame to reflect both commenters'
suggestions (of those who supported
periodic reporting, most suggested
annual or biennial reporting) and to best
fit with the biennial reporting process
for hazardous wastes (pursuant to 40
CFR 262.41, biennial reports are due by
March 1 of each even-numbered year).
Since many facilities are accustomed to
the biennial reporting process and likely
have structured their processes around
the biennial report schedule, we chose
the same calendar date for the
notification requirement in order to
allow facilities to leverage their existing
processes and submit the notification at
the same time their biennial report is
due.


Comments: Confirmation of Receipt


In the March 2007 supplemental
proposal, EPA requested comment on
whether hazardous secondary material
generators should be required to
maintain confirmations of receipt of the
hazardous secondary materials by the
reclaimer. Many commenters expressed
support for this requirement, citing that
responsible commercial recyclers
routinely issue receipt confirmations or
"recycling certificates" to assure the
generator that its hazardous secondary
materials reached the intended
destination and were not discarded. Of
those who supported the requirement,
many argued that EPA should not
specify a specific form of
documentation so that facilities could
leverage existing business practices
already in place to track valuable
commodities. A few commenters
continued to urge EPA to be conscious
of the imposition of additional
recordkeeping and reporting
requirements lest the Agency discourage
recycling of hazardous secondary
materials.


EPA's Response: Confirmation of
Receipt


We agree with commenters who
support requiring confirmation of
receipts and are, therefore, adding to 40
CFR 261.4(a)(24) a requirement that
'generators maintain confirmation of
receipts from reclaimers and
intermediate facilities for all off-site
shipments of excluded hazardous
secondary materials for a period of three
years. Under today's rule, hazardous
secondary materials may be transferred
to intermediate facilities for storage or,
where reclamation consists of multiple
steps occurring at separate facilities,
may be transferred to more than one
reclaimer. This requirement would
confirm that the hazardous secondary


materials did in fact reach the reclaimer
(or each reclaimer, if reclamation occurs
at separate facilities) and any
intermediate facility as originally
intended and were not discarded. EPA
also agrees with commenters that
responsible companies would produce
and maintain receipts as part of their
normal business operations and, thus,
the Agency believes this requirement
will not pose an undue burden. The
Agency is not specifying a certain form
or format for this documentation, but
instead provides examples of routine
business records that would contain the
appropriate information in section
VIII.C.4. of today's preamble and in
today's rule.


XVIII. Major Comments on Legitimacy


A. Codification of Legitimacy Factors


EPA's October 2003 proposal to
codify the legitimacy criteria was in
response to the comments that have
been made over the years by both
industry and states that the existing
legitimacy guidance is useful, but
somewhat hard for members of the
regulated community to know about
because it could only be found in
preamble discussions and guidance. The
March 2007 supplemental proposal
made some adjustments to the October
2003 proposal, including a change from
the term "criteria" to "factors," but left
intact the general intention to codify
those legitimacy factors for all recycling.
As expected, the Agency received
public comments from both state
environmental agencies and from
industry on our approach.


Comments: Codification of Legitimacy.


State commenters were unanimously
in favor of codifying the legitimacy
factors in the regulations. In response to
the October 2003 proposal, twenty-three
states expressed their support for
codification. In comments to the March
2007 supplemental proposal, two
additional states supported codification
of the proposed factors. All twelve states
that commented on legitimacy in both
proposals expressed their strong support
for codification in both their 2003 and
2007 comments.


States have long advocated for
establishing regulations that specifically
address the legitimacy of recycling. In
response to EPA's proposals, many
states commented that they are
currently relying on the concept of
legitimacy as laid out in definition of
solid waste preambles and in the 1989
"Lowrance Memo" guidance because
they are the best sources of information
that can be used in evaluating a
recycling operation. Codification is a
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priority to the states because, as a
regulation, the requirement for recycling
to be legitimate would be better known
and understood by the regulated
community and it would be easier for
states to monitor compliance. One
commenter stated that it makes more
sense to implement a regulation than a
collection of statements found in
guidance.


Industry commenters, on the other
hand, were split on the issue of
codification. Including comments from
both the October 2003 proposal and the
March 2007 supplemental proposal, just
over half of the industry commenters
opposed codification of the legitimacy
factors, although they tended to express
support in their comments for the
purpose and goals of the legitimacy
factors and agree with the goal of
identifying which processes are true
recycling and which are sham recycling.
Several industry commenters stated that
the guidance is working well already
and many of those opposed to
codification expressed concern that if
the legitimacy factors were codified,
they would lose the flexibility in the
guidance that allows the factors to apply
to many varied industrial sectors and
processes, automatically becoming more
stringent. Another concern expressed by
the commenters regarding codification
of the legitimacy factors was that, in
their view, the terms used in the
regulatory text are too ambiguous and
should be clarified before they can be
part of a regulation. These commenters
argue that codification of the factors
without addressing these concerns
would automatically be more stringent
than having guidance, thereby
inappropriately inhibiting legitimate
recycling.


About one-third of the forty-two
industry commenters on the issue of
whether or not to codify backed the
codification of the legitimacy factors.
Many of these commenters represented
segments of the waste management
industry, but a number of
representatives of generating industries
also made this comment. The industry
commenters that supported codification
stated that they did so because it would
provide clarity, consistency, and
predictability by making it more
apparent which hazardous secondary
materials and processes are covered by
the recycling exclusions. One
commenter noted the value in the
legitimacy factors going through the
notice and comment process since they
are being used by the states in
implementation of the regulations and
another expressed an expectation that
the codified requirements would lead to
more uniformity in interpretation


between implementing agencies. Several
of these commenters also stated that
they also valued the flexibility of the
structure of the Lowrance memo and
stressed the importance of the codified
legitimacy factors retaining that
flexibility.


In addition, several 'More industry
commenters stated that they saw the
value in codifying the legitimacy factors
and could support its codification under
certain conditions. The suggested
conditions included the codification of
only the two proposed mandatory
factors, codification of the factors in
conjunction with finalizing what we
called the "broader exclusion" option in
the October 2003 proposal, and
codification of legitimacy factors to be
used only with the definition of solid
waste exclusions that were included
within the supplemental proposal in
March 2007.


EPA's Response: Codification of
Legitimacy.


In today's final rule, EPA is codifying
the legitimacy factors as a requirement
for today's exclusions and for the non-
waste determinations, but not for all
recycling. To avoid confusion among
the regulated community, as well as the
state and other implementing regulatory
agencies about the status of recycling
under the existing exclusions, EPA is
not codifying the legitimacy factors as
specifically applicable to existing
exemptions in today's final rule. In
developing the codified legitimacy
language, we did not intend to raise
questions about the status of legitimacy
determinations that underlie existing
exclusions from the definition of solid
waste, or about case-specific
determinations that have been made by
EPA or the states. Current exclusions
and other prior solid waste
determinations or variances, including
determinations made in letters of
interpretation and inspection reports,
remain in effect.


In codifying the legitimacy provisions
for the exclusions and non-waste
determinations in today's final rule,
EPA has taken into consideration all the
comments it received in response to the
October 2003 proposal and March 2007
supplemental proposal on the structure
of the legitimacy factors, as well as on
the individual factors themselves and
has made the appropriate changes to the
factors to address those comments.


In response to a general comment,
EPA is aware of the comments that each
of the terms in the legitimacy .
regulations should be more clearly
defined and the suggestions for specific
tests for each of the factors. We are,
however, seeking a balance between


having a set of specific tests and having
the flexibility needed for a requirement
that applies to the range of recycling
practices in various industries in
different industrial or commercial
settings.


Therefore, in response to comments,
the discussion of legitimacy in today's
preamble describes more clearly what
EPA means by the terms we use in the
regulatory text for this element of the
final rule. The Agency also is providing
more examples of both legitimate and
sham recycling than were included in
the discussions of the individual factors
in the preambles for the October 2003
proposaland March 2007 supplemental
proposal to illustrate the meaning of the
legitimacy factors. The Agency also is
stressing the importance of case-by-case
determinations that are based on the
facts of a specific situation.


B. Effect on Current Determinations of
Legitimate Recycling Activities


In the March 2007 supplemental
proposal, EPA stated its opinion that the
concept of legitimate recycling
originally proposed in October 2003 is
not substantively different from our
longstanding policy, as articulated in
the 1989 Lowrance Memo and
subsequent preambles. We stated that
we were simply reorganizing,
streamlining, and clarifying the existing
legitimacy principles. Thus, we stated
in the March 2007 supplemental
proposal that we believe that the
regulatory definition of legitimate
recycling, when applied to specific
recycling scenarios, would result in
determinations that were consistent
with EPA's earlier policy. We went on
to say that we did not believe the
regulated community or implementing
agencies would need to revisit previous
legitimacy determinations. However, we
did request examples of determinations
which could be impacted by the
codification.


Comments: Relationships With Existing
Determinations


Commenters expressed concern that,
in spite of EPA's intentions, the
codification could prompt
implementing agencies to revisit past
legitimacy determinations. In addition,
comments on the October 2003
proposed rule suggested that
implementing agencies could interpret
the proposed regulatory text as meaning
that a recycling activity must satisfy all
four of the factors to be considered
legiiimate' Several commenters on the
March 2007 supplemental proposal
stated that legitimacy should not apply
to the existing recycling exclusions in
the current regulations and others were
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concerned that codification may lead
implementing agencies to consider only
the four factors and not consider other
key information about the recycling
activity.


EPA's Response: Relationships With
Existing Determinations


Regarding the existing exclusions in
the regulations, EPA acknowledges that,
in establishing a specific exclusion, we
have already determined in the
rulemaking record that the specific
recycling practice is excluded from the
definition of solid waste provided all
the conditions of the rule are met.
However, the Agency has always
enforced its rules on the basis that any
recycling must be legitimate (See U.S. v.
Self, 2 F. 3d 1071, 1079 (loth Cir. 1993);
U.S. v. Marine Shale Processors, 81 F.
3d 1361, 1366 (5th Cir. 1996): Marine
Shale Processors v. EPA, 81 F. 3d 1371,
1381-83 (5th Cir. 1996)). This is meant
to prevent a company from claiming to
be operating under an existing exclusion
and simply using that as a way to avoid
full RCRA Subtitle C regulation. '


However, to avoid confusion among
the regulated community and state and
other implementing agencies about the
status of recycling under existing
exclusions, we have decided that the
focus of this rule should be the specific
changes it is making to the definition of
solid waste in the form of the exclusions
and non-waste determinations finalized
today. Thus, the legitimacy factors
codified in 40 CFR 260.43 only apply to
the exclusions and non-waste
determination process being finalized in
this rule and we do not expect
implementing agencies to revisit past
legitimacy determinations based on this
final rule preamble language.


Also, it should be noted that the
regulatory language does not preclude
other considerations when looking at
the codified factors for making
legitimacy determinations. We
recognize that additional information
about the recycling activity could be
helpful and could be used when
assessing the four legitimacy factors and
in making a determination about
whether a specific recycling activity is
legitimate. In fact, we encourage the
regulated community and implementing
agencies to use any and all information
about the recycling process to come to
an informed decision on the legitimacy
of a hazardous secondary material
recycling operation. However, given the
public comment on the October 2003
proposed rule and the March 2007
supplemental proposal, no other factors
have been identified and we believe that
the* four legitimacy factors codified in
this rule include the relevant principles


of legitimate recycling for the purposes
of the e'clu-ions and non-waste
determinations being finalized today.


C. Revised Structure for the Definition of
Legitimate Recycling


In the March 2007 supplemental
proposal, we proposed a new structure
for the definition of legitimate recycling.
The first part consisted of those factors
that must be met, which included a
requirement that the hazardous
secondary materials being recycled
provide a useful contribution to the
recycling process or to the product of
the recycling process and a requirement
that the product of the recycling process
be valuable. EPA considers these two
factors to be fundamental to legitimate
recycling and if a recycling process does
not meet them, it is sham recycling (i.e.,
treatment or disposal of a hazardous
waste under the guise of recycling).


The second part of the proposed
structure included two additional
factors that must be taken into account
when a legitimacy determination is
being made. We explained that while
these two additional factors are
important in determining whether a
particular process is legitimate, there
may be circumstances under which a
legitimate recycling process might not
conform to one or both of these factors.
The two additional factors are whether
the hazardous secondary materials are
managed as a valuable commodity and
whether the product of the recycling
process contains significant
concentrations of hazardous
constituents. We note, however, that in
cases where a recycling practice does
not meet one or both of these factors, the
hazardous secondary material generator
and/or recycler should be able to
demonstrate why the recycling is in fact
still legitimate.


Comments: Revised Structure


The public comments on the
individual factors in the March 2007
supplemental proposal showed that, as
in the comments to the October 2003
proposal, there continues to be general
agreement from industry and state
commenters on two factors (useful
contribution and valuable product/
intermediate). Commenters were
virtually unanimous in their agreement
that these two factors are crucial
indicators of legitimacy and should be
included in the concept of legitimacy. In
other words, there was agreement that
recycling cannot be legitimate if the
material being recycled does not
provide a useful contribution to the
process or to the product and if the
recycling process does not yield a
product or intermediate that is valuable


to someone. Certain commenters
requested that EPA provide additional
information on how it defines these
terms and, while there was some
disagreement with the specifics laid out
in the preamble, there was little
disagreement with the basic overarching
concepts.


Although there was support for the
structure for legitimacy that was
proposed in the March 2007
supplemental proposal, most states, the
environmental community, and the
waste management industry argued that
all four of the factors should be
mandatory requirements-that is, they
must all be met for the recycling activity
to be considered legitimate recycling.
Industry had a more mixed response to
this issue with some supporting the
proposed structure and others preferring
that the factors be finalized as balancing
factors. Others expressed their opinion
that while they preferred non-
mandatory criteria, the proposed
approach was reasonable. Several
commenters expressed their preference
for keeping the legitimacy factors as
guidance, but stated that if the Agency
decided to codify the legitimacy factors,
they preferred the structure as proposed
in the March 2007 supplemental
proposal.


EPA's Response: Revised Structure
EPA agrees with the commenters on


the importance of the two factors (useful
contribution and valuable product/
intermediate) that were proposed to be
mandatory in evaluating legitimate
recycling and, for this final rule, we
have decided that these two concepts
are, in fact, at the very core of what it
means to recycle legitimately. Therefore,
the final regulatory language states in 40
CFR 260.43(b) that "[liegitimate
recycling must involve a hazardous
secondary material that provides a
useful contribution to the recycling
process or to a product of the recycling
process, and the recycling process must
produce a valuable product or
intermediate." This statement is
followed by clauses (1) and (2) that give
more details on how the Agency defines
these concepts.


EPA has determined that the other
two factors are still important in making
legitimacy determinations, but do not
necessarily have to be met for the
recycling activity to be considered
legitimate. Instead, the regulations state
that a person making a legitimacy
determination must consider these two
factors, which are found in § 260.43(c)
of the final language. In stating that the
factors must be considered, EPA expects
that those making legitimacy
determinations will evaluate how the
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hazardous secondary materials in
question are managed as compared to
analogous raw materials and how levels
of hazardous constituents in their
products compare with the levels of
hazardous constituents in analogous
products. If the generator or recycler
determines that one or both of these
factors are not met, that person should
be prepared to explain why their
recycling activity is nevertheless still
legitimate. As described in
. 260.43(c)(3) of the regulatory text, in
evaluating the extent to which these
factors are met and in determining
whether a process that does not meet
one or both of these factors is still
legitimate, persons can consider the
protectiveness of the storage methods,
exposure from toxics in the product, the
bioavailability of the toxics in the
product, and other relevant
considerations. We would note that the
facility may be requested to demonstrate
the legitimacy of their recycling process
and explain why failure to meet one or
both of these factors does not affect the
legitimacy of the recycling process.


Comments: Mandatory Factors


As part of the October 2003 proposal,
the Agency solicfted comment on
whether the factors should continue to
be used in the same way as the previous
guidance had been used, as factors to be
balanced or considered in making an
overall determination, or whether the
factors should be structured differently
in the final rule, such as in the form of
mandatory requirements that must all be
met. Based on the comments received
on that proposed rulemaking, we
proposed a new structure in the March
2007 supplemental proposal with two
mandatory factors and two factors that
must be taken into account, but not
necessarily met in every situation (72
FR 14198).


Many state implementing agencies
argued that all the factors should be
written as mandatory requirements that
must be met. Most industry commenters
(but not all) did not. The main argument
in favor of making the factors mandatory
requirements is that commenters argued
that this approach would result in
legitimacy determinations that are more
objective and more enforceable. The
main arguments against making all the
factors mandatory requirements is that
the overall determination is made on a
case-by-case basis, which is often
facility-specific, and not all legitimate
recycling can fit into such a rigid
system.


EPA's Response: Mandatory Factors


The Agency can see both state and
industry viewpoints and, in the end, as


described above, has decided upon a
course of action that results in a
compromise between the two
approaches. In section IX of this
preamble, we explain in detail the final
design of the legitimacy factors, which
includes two factors that must be met
(useful contribution and valuable
product/intermediate) and two factors
that must be taken into account in
making an overall legitimacy
determination.,We believe this approach
and the attendant regulatory language is
clearer than the existing guidance, yet .
retains enough flexibility to account for
the variety of legitimate hazardous
secondary materials recycling practices
that exist today.


D. Comments on the Specific Factors


In developing the legitimacy factors,
the Agency sought a balance between
having a set of specific tests and having
the flexibility that i§ necessary to allow
the four legitimacy factors to apply to .
hazardous secondary material recycling
practices in the many industrial or
commercial settings to which the factors
would be applied. As a result, each of
the legitimacy factors included a term or
terms that drew public comments
arguing that the factors were not clearly,
enough defined. The underlined terms
in the following excerpts from the
regulatory text demonstrate what these
terms are:


* Factor 1: "Legitimate recycling
must involve a hazardous secondary
material that provides a useful
contribution to the recycling process or
to a product of the recycling process."


* Factor 2: "The recycling process
must produce a valuable product or
intermediate."


9 Factor 3: "The generator and
recycler should manage the material as
a valuable commodity * * * Where
there is no analogous raw material, the
hazardous secondary material should be
contained."


* Factor 4: "The product of the
recycling process does not contain
significant concentrations of hazardous
constituents [or] contain concentrations
* * * at levels that are significantly
elevated from those found in analogous
products."


The October 2003 proposal gave some
narrative descriptions of these terms to
explain what they mean in the context
of legitimate recycling, but that proposal
did not provide any concrete tests for
how those specific terms are to be used
when judging whether a process and/or
hazardous secondary material meets
these factors.


Comments: Defining Legitimacy Terms


For each of the four factors, the
Agency received public comments that
focused specifically on the meaning of
and the difficulties in implementing
these factors when the terms are not
accompanied by a test for the hazardous
secondary material generators and
recyclers to use when making
determinations of legitimacy. For the
first factor, the Agency received several
comments on the definition of "useful
contribution" from the October 2003
proposal. For the second factor, over
twenty commenters submitted
comments on the definition of
"valuable" in response to the October
2003 proposal. In addition, the Agency
received several comments on the
definition of "valuable" and on the
definition of "contained" related to the
third factor and over twenty comments
on the definition of "significant" in the
fourth factor. We also received some
additional comments on the March 2007
supplemental proposal relating to the
same definitional terms in each factor.


The comments on these terms will be
described in more depth in the
discussion below for each of the
applicable factors, but, in general, the
comments showed a wide range of
opinions: Some commenters found the
discussion in the preamble to define the
terms was adequate and appropriate,
other commenters objected to the terms
as not being clearly defined, while still
other commenters found the terms to be
too subjective to be a useful tool. We
also received comments that suggested
alternative ways to define the terms to
be clearer or to better meet the Agency's
objectives.


EPA's Response: Defining Legitimacy
Terms


The Agency has incorporated the
ideas generated by the comment process
into the final rule, as appropriate. The
final language and decisions regarding
the legitimacy factors are laid out below
in this section and in section IX of this
preamble, where the final legitimacy
language is discussed more fully.
However, after considering the
comments, we have decided that we
would not develop specific definitions
or precise tests that hazardous
secondary material generators and
recyclers must use when making
legitimacy determinations. Instead, the
Agency has bolstered our preamble
discussion on the meaning of these
terms and has included more examples
than we had in the preambles to the
October 2003 proposal and the March
2007 supplemental proposal.
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EPA's decision not to include specific
bright-line tests for the final legitimacy
factors reflects the fact that legitimacy
determinations do not lend themselves
to the application of absolute
distinctions, especially given the
breadth of recycling practices and
recycled hazardous secondary materials
that exist in industry. The main
argument we received for developing
specific tests was that, without specific
tests, th6se making legitimacy
determinations may be uncertain about
whether their regulatory agency would
agree with that interpretation of the
recycling scenario. This may lead to
reduced recycling rates if companies
choose not to take advantage of the
exclusions for recycling rather than risk
interpreting their activities differently
than the regulator does.


Although we understand the concerns
behind this argument, we are addressing
them by including more discussion and
explanations of the final factors in the
preamble to the final rule. The
complexities of defining "valuable
commodity/product," "useful
contribution," "contained," and
"significant" so that they can be
determined through a bright-line test
and are still appropriate for all
industries, all recycling processes, and
all recycled hazardous secondary
materials are too great for the Agency to
be able to design a simple and
straightforward system of tests to be
used in making such determinations.
The complex regulatory system of tests
for different types of industries or
different processes that would be
necessary would not be efficient or
accessible to most generators, especially
small businesses.


In addition, we believe that legitimac)
determinations are best made on a case-
by-case basis, which has always been
the case, with the facts of a specific
situation in hand. In a case-by-case
determination, a series of specific tests
may not be as useful and as accurate in
determining legitimacy as careful
consideration of the hazardous
secondary material, the recycling
process, and the specifics of the
situation would be. If a person has any
questions as to the legitimacy of a
particular recycling activity, he can
always approach the appropriate
regulatory agency for assistance in
making a legitimacy determination.


Comments: Factor 1-The Hazardous
Secondary Material Provides a Useful
Contribution


Factor 1 expresses the fundamental
principle that hazardous secondary
materials must actually be useful (i.e.,
contribute positively) to the recycling


process and is intended to prevent the
practice of incorporating hazardous
secondary materials within
manufacturing operations simply as a
means of disposing of them. The Agency
firmly believes that this concept is
crucial to the definition of legitimacy
and is finalizing it as part of the core
definition. This factor, along with the
second factor described below, must be
met for any recycling activity to be
considered legitimate recycling. The
regulatory text for this factor is found in
40 CFR 260.43(b)(1).


In general, we received much support
for and agreement with the underlying
principle of this factor-that the
hazardous secondary materials must
provide some useful contribution to
either the recycling process or the
recycled product. Commenters asked for
clarification on a number of issues
related to this factor, specifically in
regard to the October 2003 proposal and
how the economics of recycling is
connected to this factor and how the
economics of recycling should be
evaluated. In the March 2007
supplemental proposal, we described
how the economics of recycling relates
not only to the useful contribution
factor but, in fact, to all of the factors of
legitimacy and explained our thinking
about how evaluating the economics of
recycling transactions should be
undertaken.


EPA's Response: Factor 1-The
Hazardous Secondary Material Provides
a Useful Contribution


The Agency is today finalizing this
factor as part of the core definition of
legitimate recycling and as a factor that
must be met for the recycling to be
considered legitimate under § 260.43.
We also revised the October 2003
proposal discussion regarding the
consideration of economics related to
this criterion, and we expanded its
consideration beyond just the useful
contribution criterion. Today, we are
offering further guidance, similar to the
March 2007 supplemental proposal,
which explains how economics may be
considered in making legitimacy
determinations and how it may apply to
the mandatory factors and the factors
that must be taken into account.


Comments and EPA's Response: Factor
1--Contribution to the Process ,


EPA also received comments on our
statements in the October 2003 proposal
that indicated that not every component
of a hazardous secondary material does
or must contribute to the recycling
process or product of the recycling
process in order for there to be an*
overall contribution. In particular, one


state agency favored allowing the non-
hazardous component of hazardous
secondary materials to provide the
useful contribution and one industry
commenter agreed that not all of the
hazardous secondary material would
have to contribute for this factor to be
met. Another state agency asked us to
clarify that the statement "not every
component of a hazardous secondary
material would necessarily have to
contribute to the product or the process
to meet this criterion" was applicable
only in the context of this factor.


It has been the Agency's longstanding
policy that in a legitimacy
determination not every constituent or
component in a hazardous secondary
material would have to contribute to a
product of the recycling process or
intermediate or to the recycling process
in order for there to be an overall
contribution and this applies to the
provision in § 260.43 as well. For
example, the use of hazardous
secondary materials in zinc fertilizer is
considered legitimate recycling when
the zinc, a non-hazardous constituent, is
the main contribution to the fertilizer.
Another example is the use of CRT glass
used in copper smelters as a fluxing
agent. In this case, the glass provides a
useful contribution by facilitating the
manufacturing process. Thus, we agree
with those commenters who raised
questions about this issue and are
restating our position here.


Comments and EPA's Response: Factor
i-Efficiency of the Process


Another issue that was discussed in
the October 2003 proposal arising in the
context of useful contribution was the
efficiency of a recycling process in
recovering or regenerating the useful
component of the hazardous secondary
material. One example we used was the
recovery of copper from a hazardous
secondary material. We stated that
where the process was reasonably
efficient and recovered all but a small
percentage of the copper, it looked like
legitimate recycling. However, where a
small percentage of copper in the
hazardous'secondary material is
recovered, sham recycling may be
indicated. However, we did not discuss
recovery rates in the middle range (e.g.,
50% of copper recovered from a
particular recycling process) and some
commenters asked for clarification,
including how the factor applies to
hazardous secondary materials that are
contributing to the recycling process
either as a carrier or a catalyst.


The Agency is clarifying in today's
preamble and regulatory text that the
useful contribution of a hazardous
secondary material to the recycling


rl I I i IF I I I " llll I " IT I i I I - • i ]


64745


HeinOnline  -- 73 Fed. Reg. 64745 2008







64746 Federal Register/Vol. 73, No. 211 /Thursday, October 30, 2008/Rules and Regulations


process or product can be demonstrated
in a number of ways. We provided a
number of different ways such a
material could contribute to the process
in the preamble to the October 2003
proposed rule (68 FR 61584-61585) and
did not mean to imply that the
hazardous secondary material would
have to meet all of the examples to
provide a useful contribution. For
example, hazardous secondary materials
could provide a useful contribution to a
process by serving as a carrier or
catalyst and the process efficiency
would not factor into the demonstration
of this factor in this example.


In general, the regulated community
should look to typical industry recovery
rates to determine if the recycling
recovery rates are reasonably efficient in
terms of making a useful contribution to
the recycling process or product. In
addition, it should be noted that EPA
would generally look at-the quantity or
the rate of recovery of the overall
process, not the recovery rate of a single
step in the process, when analyzing this
factor for legitimacy. For example, if one
step in the process recovers a small
percentage of the constituent, but the
overall process recovers a much larger
percentage, the Agency would consider
the overall efficiency of the recycling
process in determining whether
hazardous secondary materials are
providing a useful contribution. This
assumes that there is enough of the
target constituent present in the
hazardous secondary materials to
contribute meaningfully to the recycling
activity.


Comments and EPA's Response: Factor
1-Residuals


In the discussion of useful
contribution in the October 2003
proposal, in the context of process
efficiency, we stated that a "pattern of
mismanagement of the residues" may be
an indicator of sham recycling (68 FR
61584). We received several comments
asking us to explain the connection
between useful contribution of the
hazardous secondary materials and
management of residues. Several
commenters questioned this statement
and disagreed that how a facility
managed its residues had any bearing on
whether the hazardous secondary
materials going into a recycling process
were being legitimately recycled.


We agree with the commenters who
suggested that the management of
residuals from the recycling process is
not an indicator of whether the
hazardous secondary materials provide
a useful contribution and thus is not a
factor in determining whether legitimate
recycling is occurring. For these


reasons, we are making it clear that the
management of recycling residuals is
not a consideration in making
legitimacy determinations. Instead, as
part of today's final rule, we are
requiring that any residuals that are
generated from the recycling process be
managed in a manner that is protective
of human health and the environment.
Specifically, there is a requirement for
hazardous secondary material
generators to make reasonable efforts to
ensure that the hazardous secondary
materials are legitimately recycled and,
among other things, that the reclaimer
manages the hazardous secondary
materials in a manner that is protective
of human health and the environment,
including how any recycling residuals
are managed. Finally, we note that the
generation of residuals that are solid
wastes are subject to the waste
characterization and identification
requirements in 40 CFR Part 261 as a'
newly generated waste.


Comments: Factor 2-The Recycling
Process Yields a Valuable Product/
Intermediate


This factor is intended to capture the
fundamental concept that legitimate
recycling must produce something of
value. For the purposes of evaluating
this factor, a product of the recycling
process or intermediate would be
considered valuable if it can-be shown
to have either economic value or value
that is more intrinsic (i.e., it is useful to
the end user, even though it may not be
salable as a product or commodity in
the open marketplace). The regulatory
text for this factor cafi be found in 40
CFR 260.43(b)(2).


In general, most commenters agreed
with the concept that the recycling
process must produce something of
value. Many commenters also stressed
the importance of keeping the concept
of "intrinsic" value-that is, a product
does not have to be sold to have value.
Instead, it can be used as an effective
substitute for a commercial product or
as a useful ingredient in an industrial
process. However, other commenters
disagreed, contending that intrinsic
value is too subjective to use to
determine compliance. One commenter
also thought this factor was redundant
with the factor that hazardous
secondary materials must provide a
useful contribution and should be
deleted.


Another common concern in the
comments was how to evaluate whether
the product or intermediate is valuable.
Some commenters stressed the
importance of evaluating this factor over
time, given that markets and prices


fluctuate, and others argued that it must
be done on a case-by-case basis.


EPA's Response: Factor 2-The
Recycling Process Yields a Valuable
Product


In general, the Agency agrees with the
commenters who stated that a product's
value can be either monetary or
intrinsic. Clearly, not all valuable
products are sold. For example, many
legitimate recycling situations exist
where the intermediate or product of the
recycling process has value and is used
on-site, sent off-site to another facility
owned by the same company, or even
traded between companies. There are a
number of already established networks
where hazardous secondary materials
are exchanged among and across
industries. This rule does not interfere
with those ongoing exchanges where
such materials are being legitimately
recycled. One example of such a
program is the U.S. Business Council for
Sustainable Development's by-product
synergy program which has conducted a
number of regional pilots in which
diverse industries are brought together
to facilitate feedstock and by-product
exchanges. No money is exchanged in
these types of programs.


We are also clarifying in the
regulatory text that the product of the
recycling process can be either a
commercial product or intermediate, as
long as it has value to the end user. In
addition, we are further clarifying that
the regulated community does not need
to evaluate each step in the recycling
process to determine if the final.
products or intermediates are valuable.
Rather, an individual recycler or
generator would look at its final product
or intermediate and must be able to
demonstrate why it has value.


We understand the concerns of some
commenters that intrinsic value is
harder to demonstrate than the value of
a product of the recycling process that
is sold in the open marketplace. While
this demonstration is not as
straightforward, there are a number of
ways the end user can demonstrate the
intrinsic value of the recycled
intermediate or product. Some examples
include showing that the product of the
recycling process replaces an alternative
product or material that would
otherwise have to be purchased or by
demonstrating that a product of the
recycling process or intermediate meets
specific product specifications or
established industry standards. Another
approach to demonstrating the value of
a product of the recycling process or
intermediate would be to compare its
characteristics (e.g., its physical/
chemical properties or its usefulness for
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certain applications) with comparable
products or intermediates made from
raw materials.


Finally, we disagree with the
commenter who stated that this factor is
equivalent to the hazardous secondary
material making a useful contribution to
a product or intermediate. It is certainly
possible for a recycling process to result
in the production of a valuable product
or intermediate without the hazardous
secondary materials added to the
process making any contribution
whatsoever. For example, this would be
the case when hazardous secondary
materials are added to the process and
all of the hazardous secondary
materials, including the hazardous
constituents, end up in the residuals,
which are discarded, and the materials
added to the process provide no benefit
whatsoever. This is the essence of sham
recycling. A vast majority of the
commenters saw the need for both
factors and after exploring the concept
of legitimate recycling further, we were
unable to find any examples of
legitimate recycling that did not meet
both of the core factors (i.e., the
hazardous secondary material provides
a useful contribution and the recycling
process produces a product of value),
nor did any commenters provide us
with- such examples. Thus, we are
retaining both concepts as factors that
must be met in order for a process to be
considered legitimate recycling.


Comments: Factor 3-How the
Hazardous Secondary Material To Be
Recycled Is Managed


This factor on the management of
hazardous secondary materials was
designed to illustrate that hazardous
secondary materials that are bound for
recycling should be managed to prevent
releases into the environment in the
same way that valuable commodities
would reasonably be expected to be
managed. Hazardous secondary
materials that are recycled are valuable
production inputs. As such, we believe
that such materials should be managed
in a way that retains their value and
prevents significant losses to the
environment. Hazardous secondary
materials that are mismanaged to the
extent that they are released into the
environment are not recycled.


This factor is one of the two
legitimacy factors that EPA believes
needs to be considered. However, in
some cases, it may not be clear that the
factor is met or it may not be met, yet
the recycling activity can still be
legitimate. The regulatory text for the
factor can be found in 40 CFR
260.43(c)(1) and it states that the
handler should manage the hazardous


secondary material "as a valuable
commodity." If an analogous raw
material exists, the hazardous secondary
material should be managed, "at a
minimum, in a manner consistent with
the management of the raw material." If
there is no analogous raw material, the
proposal states that the hazardous
secondary material should be"contained."


The response from commenters on
this factor was mixed in response to
both the October 2003 proposal and the
March 2007 supplemental proposal.
Many states and environmental
organizations commented that the factor
should be mandatory and some argued
that it should include a strict test. Many
commenters from the generating
industry and the waste management
industry stated that they support this
factor and believe that it is a fair and
reasonable indicator of legitimacy. Some
industry commenters thought that this
factor should be mandatory, whereas
others commented that the factor should
neither be codified nor mandatory. At
least one commenter stated that the
factor was not necessary because of
other existing disincentives for
mismanagement. Representatives from
extractive industries were most strongly
opposed to this factor, stating that EPA
cannot include legitimacy requirements
on secondary materials that are going to
be recycled because they are not in
EPA's jurisdiction.


EPA's Response: Factor 3-How the
Hazardous Secondary Material To Be
Recycled Is Managed


Today, we are finalizing this factor as
one of the two factors that must be
considered during a legitimacy
determination, but not necessarily met.
We modified the language of this factor
since the October 2003 proposal and are
finalizing it basically as proposed in the
March 2007 supplemental proposal.


EPA has decided that it is most '
appropriate to finalize this factor as one
of the factors that must be considered
rather than as a mandatory factor.
Although we believe that this factor is
an important part of a legitimacy
determination because hazardous
secondary materials that are not being
managed carefully may be materials that
the recycler does not value for its
process, the factor is not part of what
the Agency considers the core of
legitimacy. In addition, as discussed in
section IX of this preamble, EPA and
commenters were able to identify
situations in which this factor is not
met, but the recycling appears to be
legitimate because the hazardous
secondary materials are still being
managed in a responsible manner. EPA


does not want to restrict legitimate
recycling and, therefore, in these cases,
the facility could make a determination
of legitimacy without meeting this
factor, but should be prepared to
explain why its recycling is legitimate.


EPA also believes that this factor can
be critical when considering whether
hazardous secondary materials are
legitimately recycled and EPA disagrees
with commenters who argued that
evaluating "materials management" is
outside the scope of RCRA because
hazardous secondary materials are not
solid wastes due to being excluded. EPA
believes that the commenters' argument
is circular. The hazardous secondary
materials are excluded only if the
recycling is legitimate. How materials
are managed is part of determining
legitimate recycling. EPA has the
authority to define legitimate recycling
and, therefore, has the authority to
require this evaluation.


Comments: Definition of Terms in
Factor 3


Commenters stated that compliance
with this factor is dependent on the
regulated community and regulators
understanding what EPA means by it. In
the October 2003 proposal, we proposed
that the factor read, "[where there is no
analogous raw material, the secondary
material should be managed to
minimize the potential for releases to
the environment." Many commenters
stated that the term "minimize" in this
context was particularly unclear. State
commenters argued that the term
"minimize" did not provide enough
guidance or could be interpreted to
allow unclear amounts of hazardous
secondary materials to be released,
leaving room for potential
mismanagement of that material,
whereas some industry commenters
asked if this standard meant they would
have to meet or exceed controls required
for regulated hazardous wastes in their
recycling operations. Several
commenters also asked about the term
"valuable commodity" and how
"valuable" is defined.


EPA's Response: Definition of Terms in
Factor 3


EPA agrees that terms for this factor
should be more clear to facilitate
compliance. Although we have not
developed a specific test or codified
definitions to explain this factor, we
have adjusted some of the language in
the factor to address this concern and
are providing further explanation of
what we intend by this factor in today's
preamble so that it is better understood
and can be consistently applied.
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In the March 2007 supplemental
proposal, we modified the language for
this factor to state instead that "[where
there is no analogous raw material, the
hazardous secondary material should be
contained." This change addressed the
ambiguity of the word "minimize," as
well as state comments that the storage
requirements in this factor needed to be
better defined. The Agency believes that
facilities that value hazardous
secondary materials as part of their
manufacturing process will contain
those materials to prevent their release.
The term "contained" is also being used
elsewhere in the exclusions being
finalized. EPA is defining this term in
the same way throughout: A recyclable
material is "contained" if it is placed in
a unit that controls the movement of
that material out of the unit into the
environment. We also believe that the
standard for contained is more clear for
states and industry than the standard to
minimize potential releases to the
environment was in the October 2003
proposal.


We also want to clarify the use of
several other terms on which we
received comments. These terms are
discussed briefly here and in more
depth in section IX of this preamble,
where the legitimacy factors are fully
described. "Analogous raw material,"
also defined elsewhere in the
exclusions, is a raw material for which
a hazardous secondary material is a
substitute and which serves the same
function and has similar physical and
chemical properties as the hazardous
secondary material. Materials generally
would not be considered analogous if
their chemical makeup were very
different from one another-particlilarly
if the hazardous secondary materials
contain hazardous constituents that
necessitate management processes that
the raw material does not-or if their
physical properties are different.


Regarding the term "valuable
commodity," EPA believes that
hazardous secondary materials should
be managed in the same or similar
manner as raw materials that have been
purchased or obtained at some cost. The
legitimacy criteria are designed to
determine whether a process is like
manufacturing rather than like waste
management. We believe that the
standard for management of the
hazardous secondary materials is
reasonable for helping assess whether
disposal in the guise of normal
manufacturing is occurring.


Comments: Factor 4-Comparisons of
Toxics in the Product


This factor was designed to prevent
hazardous constituents from being


"discarded" by being incorporated into
a product made from hazardous
secondary materials. The factor
identifies this situation as being
hazardous constituents that are in a
product made from hazardous
secondary materials when they are not
in analogous products, or when
hazardous constituents are at
significantly higher levels in products
made from hazardous secondary
materials than in analogous products
that contain such hazardous
constituents, or when the product
exhibits one or more of the hazardous
characteristics and the analogous
product does not. An analogous product
can either be the final product of
manufacturing or, in some cases, an
intermediate in a process. These
hazardous constituents are often called
"toxics along for the ride" (TARs) and,
if present, could be an indicator of
discard.


This factor is the second of the two
legitimacy factors that-EPA believes
needs to be considered but, in some
cases, does not need to be met for the
recycling activity to be considered
legitimate. We modified the language of
this factor since the October 2003
proposal and are finalizing the factor
basically as proposed in the March 2007
supplemental proposal. The regulatory
text for the factor can be found in 40
CFR 260.43(c)(2) and it states that the
person making the determination
should look at the product of the
recycling process and compare it to
analogous products that are made
without hazardous secondary materials.
The person making the determination
should examine the concentrations of
hazardous constituents to learn whether
the product of the recycling process
contains significant concentrations of
hazardous constituents when the
analogous product contains none,
whether it contains significantly
elevated levels of hazardous
constituents when compared to the
analogous product that contain such
hazardous constituents, gr whether it
exhibits a hazardous characteristic
when the analogous product does not.


The Agency received many comments
on the fourth factor in response to both
the October 2003 proposal and the
March 2007 supplemental proposal. The
comments the Agency received on
Factor 4 were very mixed, ranging from
commenters who argued that this factor
should be one of the factors that must
be met to those who stated that the
factor is irrelevant and should not be
considered as part of a legitimacy
determination.


EPA's Response: Factor 4-Comparisons
of Toxics in the Product


Today, we are finalizing this factor as
one of the twn factors that must be
considered during a legitimacy
determination, but not necessarily met.
EPA maintains that this factor is an
important way of determining whether
a recycling process is, in fact, true
recycling rather than a "sham."


If hazardous secondary materials with
a toxic constituent or toxic constituents
in amounts or concentrations greater
than analogous raw materials are simply
being run through a manufacturing
process, it is an indication that those
hazardous secondary materials may be
being discarded in the guise of
recycling. Toxics that are illegally
disposed of in this manner can become
exposure risks and could harm human
health and the environment. EPA has
jurisdiction over materials being
discarded and, therefore, is requiring
that this factor be considered in
legitimacy determinations. The factor is
not one of the mandatory factors
because the Agency has identified
situations where higher levels of toxic
constituents may not be relevant or
applicable and, thus, would not be an
indicator of "sham" recycling if this
factor is not met, as discussed in section
IX of this preamble. In these cases, the
facility could make a determination of
legitimacy without meeting this factor,
but should be prepared to explain why
its recycling is legitimate.


Comments: Factor 4-the Term
"Significant" and Alternative
Approaches


Many of these comments sought
further guidance on the meaning of the
term "significant" in the proposed
regulatory text, stating that the
definition in the proposal was unclear
or subjective, which may lead to a wide
range of possible interpretations of the'
term. Commenters also expressed
concern that a definition that is too
vague may discourage recycling. In a
related topic, commenters also
responded to EPA's request for
comments on two alternate approaches
in the October 2003 proposal: (1) An
approach that would establish a "bright
line" for complying with the factor by
specifically defining the terms
"significant amounts" and
"significantly elevated" in the
regulatory text and (2) an approach that
would require the use of risk assessment
tools to determine if a product with
elevated levels of a hazardous
constituent due to use of hazardous
secondary materials in its manufacture
process posed a greater risk to human
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health or the environment than the
analogous product made from raw
materials.


On the whole, commenters were not
enthusiastic about the two alternative
approaches that EPA suggested. Most
commenters stated that a specific test of
either nature would not be appropriate
because of the wide variety of recycling
situations to which it would have to
apply.


EPA's Response: Factor 4-the Term
"Significant" and Alternative
Approaches


The Agency believes that designing a
specific test, such as those described in
the preamble to the October 2003
proposal, that is applicable to the many
different recycling scenarios possible in
the exclusions and non-waste
determinations would be difficult, if not
impossible. Thus, we agree with those
commenters who argued against
adopting such a specific test. Therefore,
the Agency has more clearly described
in this preamble to the final rule what
it means by "significant" so that
members of the regulated community
can be confident in their evaluations of
whether their products made from
hazardous secondary materials contain
"toxics along for the ride." Therefore,
members of the regulated community
will neither be discouraged from
recycling nor be forced to seek an
opinion from a regulatory agency in
every case. Details on implementation of
this factor are in section IX of today's
preamble.


Comments: Factor 4--Comparing the
Products Instead of Hazardous
Secondary Materials


Most commenters responded
positively to a 6hange the Agency made
in its October 2003 proposal to compare
the product of the recycling process to
the analogous product made from raw
materials rather than comparing the
hazardous secondary materials to the
analogous raw materials. EPA discussed
this shift in its October 2003 proposal at
68 FR 61586-61587.


However, several commenters argued
that the change is an attempt by the
Agency to regulate products or stated
that certain unique elements of their
production processes made it so that
this factor should not apply to their
industry or their particular process. In
addition, some commenters were
concerned that under this factor, in
some cases, the generator would have to
know what was being done with its
hazardous secondary material several
steps downstream in the recycling
process when it was incorporated into a
final product.


EPA's Response: Factor 4-Comparing
the Products Instead of Hazardous
Secondary Materials


The Agency believes that for an entity
to ensure that hazardous secondary
materials are being legitimately recycled
and not discarded, it needs to know
what happens to the hazardous
secondary materials once they leave the
generator's control. However, in
response to these comments, we are
clarifying in today's preamble that the
final legitimacy factor allows the entity
conducting the legitimacy
determination to make the comparison
on "toxics" either between the final
products or between the hazardous
secondary material and the analogous
raw material it replaces. If the
comparison of materials going into the
process shows no significant difference
in levels of toxics, the product of the
recycling process will not significantly
differ from analogous products in those
levels either. In cases where the
generator finds it too complex to
compare the product from its recycling
process. to the analogous product made
from the virgin raw material, it can,
instead, compare the chemistry of the
materials going into the process to
evaluate this factor.


Comments and EPA's Response:
Relevance of Factor 4 to a Particular
Process


Regarding the implementation of this
factor, several commenters raised the
concern that many products that are
made from hazardous secondary
materials do not have analogous
products made from raw materials
because they are always or have always
been made from a combination of
primary and in-process materials and
that these 'are cases where this factor is
not relevant to that particular recycling
process. The commenters stated that
this is especially true in the mineral
extraction industries, but also may be
the case in other industries as well.


The Agency is aware that there are
situations where there may not be
analogous products made from raw
materials. In that case, the facility can
opt to compare the toxic constituents in
the hazardous secondary material it is
using against those in an analogous raw
material instead. We also note that
while this factor needs to be considered,
it is not mandatory because EPA
recognizes that in some situations, it
will not be relevant to a particular
industrial process. In the case where the
facility considers this factor and decides
that it is not applicable to its process,
the Agency suggests that the facility
evaluate the presence of hazardous


constituents in its product and
document both that it considered this
factor and the reasons it believes the
factor is not ielevant.


E. Consideration of Economics in
Legitimacy


Comments: Economics Considerations


EPA received several comments in
response to the preamble discussion
about how to-consider economics in the
context of making legitimacy
determinations in the March 2007
supplemental proposal. EPA did not
propose that economic consideration be
codified within the regulatory definition
of legitimate recycling and instead
offered guidance on how economic
consideration is relevant to determining
the legitimacy of a recycling operation.


EPA received only positive comments
on the preamble discussion about
consideration of economics in
legitimacy. Specifically, EPA agrees
with commenters who supported our
position on the following: The
economics of recycling are relevant to
making legitimacy determinations, the
economics of recycling are in fact
different from traditional
manufacturing, a recycling activity can
be legitimate if a recycler charges a fee
to accept hazardous secondary
materials, economic considerations
need to take into account the
fluctuations in market prices of raw
materials, and negative economic factors
can contribute to environmental
problems, such as speculative
accumulation, abandonment, and sham
recycling.


However, EPA received many
comments from both industry and
recycling associations that opposed the
October 2003 proposal to codify the
economics consideration as a separate
"factor to be considered." These
commenters generally argued that
consideration of economics was
inherent within the four legitimacy
factors (e.g., both of the mandatory
factors, as well as the two factors which
must be considered) and, therefore, a
separate factor was not warranted. On
the other hand, a few commenters
(primarily states) requested that EPA
codify a separate economics factor to be
considered and they supported the
inclusion of an enforceable factor for
legitimacy determinations.


EPA's Response: Economics
Considerations


EPA agrees with those commenters
who argued that economic
considerations are inherent within the
legitimacy factors. We believe that one
specific factor cannot encompass all
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economic scenarios for the entire
universe of hazardous secondary
materials recycling. Furthermore, we do
not believe that a separate enforceable
factor in the regulations strengthens the
definition of legitimate recycling, but
we do believe that articulating how
economic considerations can influence
the legitimacy factors adds real value to
the legitimacy determinations made by
state regulators and the regulated
community.


Based on the comments we received,
the Agency is not codifying specific
regulatory language on economic
considerations. Instead, today's
preamble offers guidarice and
clarification on how economics may be
considered in making legitimacy
determinations, similar to the preamble
discussion in the March 2007
supplemental proposal. For more
detailed information on economic
considerations, please refer to "How
consideration of economics applies to
legitimacy" in section IX of today's
rulemaking.


Comments and EPA's Response:
Specific Test for Economics


EPA received some comments on the
need for a specific test for consideration
of economics. Commenters that
supported a specific test believed it
could include an accounting of
economic flows over a period of time to
determine longevity; an annual
regulatory review of markets and a
facility's economics; a "rebuttable
presumption that the recycling is
legitimate where the recycler pays for
the secondary materials," similar to
manufacturing operations; and a
requirement that payment for recycled
products and intermediates be more
than nominal if considered to be a sign
of positive economics. One comment
was also submitted which expressly
opposed a specific test, citing that
markets fluctuate too much to analyze
the flows of revenues.


EPA believes that none of the
examples suggested by the commenters
are applicable to a broad universe of
recycling activities. We also
acknowledge that fluctuations in
markets for hazardous secondary
materials and recycled products, and
subsequent impacts in revenue flows,
create another challenging aspect of
developing a test for the consideration
of economics. Therefore, we believe that
it is not possible to craft an economic
test for legitimacy that can
accommodate all legitimate recycling
activities. As stated in section IX of
today's rulemaking, we believe that this
preamble discussion provides sufficient


guidance on how to consider economics
in legitimacy determinations.


F. Documentation of Legitimacy


Comments and EPA's Response:
Documentation of Legitimacy


Several of the public comments stated
that it is important that the hazardous
secondary material generator or recycler
of a recycled material maintain
documentation that substantiates how
the recycling activity complies with the
legitimacy requirements. The comments
stated that these records would show
how the recycling activity meets the
factors or, if a factor is not applicable,
the records would document why it is
not necessary for it.to meet that factor.
In this way, the hazardous secondary
material generator or recycler could
show that it considered all the factors.
Other commenters objected to any
recordkeeping requirements
documenting that a recycling activity is
legitimate.


After considering the comments, the
Agency has determined that for the
purpose of the legitimacy factors in the
final rule, 40 CFR 261.2(f) applies.
Section 261.2(f) states that, in the
context of an enforcement action to
implement Subtitle C of RCRA, a person
claiming that a material is not a solid
waste or is conditionally exempt from
regulation is responsible for showing
that they meet the terms of the
exclusion and must provide appropriate
documentation to show why they are
eligible. For the legitimacy requirements
finalized today, this provision would
require that persons claiming that their
recycling activity is legitimate would
have the burden to provide
documentation showing how the
hazardous secondary materials provide
a useful contribution to the recycling
process and how the product of the
recycling activity-whether it is a
consumer product or a process
intermediate-is valuable. In addition,
the documentation would have to show
that the hazardous secondary material
generator or recycler considered the
other two factors and determined for
each of them that either the actiyity
meets the factor or that the factor does
not apply to this recycling activity and
why it is not relevant or appropriate to
consider.


In addition, as part of today's transfer-
based exclusion, the hazardous
secondary material generator has to
undertake reasonable efforts to ensure
its hazardous secondary materials will
be legitimately recycled pursuant to
§ 260.43. As part of the reasonable
efforts requirements, generators must


document their reasonable efforts per
§ 261.4(a)(24)(v)(C).


XIX. Major Comments on the Non-
Waste Determination Process


In the March 2007 supplemental
proposal, EPA proposed a non-waste
determination process that would
provide persons with an administrative
process for receiving a formal
determination that their hazardous
secondary materials are not discarded
and, therefore, not solid waste. The
process would be voluntary and
available in addition to the two self-
implementing exclusions. EPA
proposed three types of non-waste
determinations: (1) For hazardous
secondary materials reclaimed in a
continuous industrial process; (2) for
hazardous secondary materials
indistinguishable in all relevant aspects
from a product or intermediate; and (3)
for hazardous secondary materials
reclaimed under the control of the
generator, such as through contracts
similar to tolling arrangements. For each
type of non-waste determination, EPA
proposed a set of criteria which the
hazardous secondary materials would
have to meet in order to receive a formal
non-waste determination from the
regulatory authority. For a detailed
description of the non-waste
determination process that EPA is
finalizing today, see section X of today's
preamble.


Comments: Finalizing the Non-Waste
Determination Process


Overall, many commenters supported
the non-waste determination process
because it provides persons with
regulatory certainty and offers a flexible
alternative to the self-implementing
exclusions included in today's rule. On
the other hand, some commenters
argued that the non-waste determination
process would be resource-intensive,
placing a significant burden on the
states that would have to perform a
case-by-case review of each application.
One commenter said that, historically,
many hazardous waste facilities have
sought formal approval of their
recycling practices from regulators and
that EPA may be underestimating the
number of applications that states
would receive from the regulated
community. Additionally, one state
commenter mentioned that the non- -
waste determination process would
increase regulatory inconsistency
between states and at least two state
commenters saw no reason to establish
a formal non-waste determination
process since they viewed the current
variance procedure under 40 CFR
260.33 and their own state
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determination processes as an effective
means to the same end. Finally, a few
commenters did not support the non-
waste determination process because of
its lack of explicit conditions, such as
those conditions required for the two
self-implementing exclusions in today's
rule.


EPA's Response: Finalizing the Non-
Waste Determination Process


EPA agrees with the majority of
commenters who support the non-waste
determination process as an alternative
way for hazardous secondary material
generators to seek regulatory certainty in
circumstances involving reclamation of
hazardous secondary materials which
do not clearly fit under today's self-
implementing exclusions. EPA,
however, does not agree with
commenters who believe the non-waste
determination would cause significant
burden to states. Instead, we anticipate
that the vast majority of persons will
choose to use the self-implementing
exclusions because this would be less
resource intensive for the facility. In
fact, the Agency does not envision any
person submitting such an application if
they are considered "under the control
of the generator" because there are
relatively few r~strictions for this
exclusion, and, indeed, it would
probably require less effort than seeking
a non-waste determination. Thus, the
Agency only expects a limited number
of persons to submit applications where
the regulatory status is unclear under
today's exclusions and a formal non-
waste determination may be
appropriate. EPA further believes that,
by modeling the non-waste
determination process after the current
variance procedures, it has kept the
additional burden to the states at a
minimum because states can leverage
their existing processes.


EPA believes that requiring explicit
conditions, such as those required for
today's self-implementing exclusions, is
not warranted for hazardous secondary
materials receiving non-waste
determinations because persons are,
instead, required to make specific
demonstrations as to how the hazardous
secondary materials meet the eligibility
criteria. Furthermore, regulatory -


authorities, if they so choose, may
stipulate conditions within the non-
waste determination as appropriate and
relevant on a case-by-case basis. One
purpose of the non-waste determination
is to provide a measure of flexibility not
provided by the self-implementing solid
waste exclusions and specifying the
conditions to be imposed would defeat
this purpose.


With respect to the comment
regarding inconsistency among state
non-waste determinations, EPA notes
that, by allowing states to become
authorized to conduct their own RCRA
hazardous waste programs, the RCRA
statute provides states flexibility to
regulate hazardous waste more
stringently than required under the
federal regulations. Additionally, states
sometimes take different interpretations
of the same or similar regulations. This
situation ultimately leads to variations
between state regulations and
interpretations, which EPA views as
inherent to the RCRA structure and,
thus, not a quality unique to the non-
waste determination process.


We also want to clarify that, although
today's non-waste determination
process is similar to the current variance
procedures, non-waste determinations
are technically not variances in which
EPA regulations otherwise classify
materials as solid wastes and facilities
may apply for an exception. Instead, the
new procedure would apply to cases in
which hazardous secondary materials
are not discarded, but which do not fit
within the self-implementing
exclusions,-or for which the restrictions
and conditions of the exclusions are not
applicable.


A. Eligibility for Non-Waste
Determination Process


Comments: Scope of Non-Waste
Determinations


-In the March 2007 supplemental
proposal, EPA indicated that non-waste
determinations would be limited to
reclamation activities and would not
apply to recycling of "inherently waste-
like" materials, as defined at 40 CFR
261.2(d), recycling of materials that are
"used in a manner constituting
disposal," or "used to produce products
that are placed on the land," (40 CFR
261.2(c)(1)), or "burning materials for
energy recovery" or "used to produce a
fuel or otherwise contained in fuels" (40
CFR 261.2(c)(2)).


EPA received a number of comments
urging the Agency to broaden the non-
waste determinations to include all
rec;cling scenarios in which hazardous
secondary materials are not discarded.
Some commenters supported expanding
the scope to allow recycling for
"burning for energy recovery" and "use
constituting disposal." These
commenters argued that EPA could
achieve further increases in recycling if
the Agency broadened the scope of the
hazardous secondary materials eligible
to apply for a non-waste determination.
On the other hand, some commenters
agreed with EPA's proposed scope and


supported limiting eligibility to only
hazardous secondary materials being
reclaimed. Alternatively, a few
commenters supported limiting
eligibility only to those circumstances
where the recycling of hazardous
secondary materials would not meet
either a condition of the self-
implementing exclusions or one of the
legitimacy criteria, but still would not
be considered discard. These
commenters also argued that narrowing
the eligibility would effectively limit the
number of applications submitted and
thus reduce the overall burden on the
states.


EPA's Response: Scope of Non-Waste
Determinations


EPA agrees with those commenters
who supported limiting non-waste
determinations to reclamation activities.
With respect to "burning for energy
recovery" and "use constituting
disposal," EPA confirms that these
types of recycling are ineligible for
today's non-waste determination
process. EPA believes that these types of
recycling activities would best be left to
other rulemaking proceedings.
Furthermore, we disagree with those
commenters who suggest further
limiting the eligibility to only those
cases where reclamation of the
hazardous secondary materials would
specifically violate a condition of
today's self-implementing exclusions.
We believe that by modeling the non-
waste determination procedure after the
existing variance procedure, we have
ensured that any additional burden to
the states will be kept at a minimum
and thus further limits on eligibility are
not necessary.


Comments: Whether the Hazardous
Constituents in the Hazardous
Secondary Materials Are Reclaimed
Rather Than Released to the Air, Water,
or Land


Overall, we received only a few
comments that discussed the specific
criteria that EPA proposed for the non-
waste determinations. For the criterion
regarding whether the hazardous
constituents in the hazardous secondary
materials are reclaimed rather than
released to the air, water, or land at
significantly higher concentrations,
some commenters argued that this
criterion was inappropriate for
determining discard because these types
of releases are inevitable when
reclaiming hazardous secondary
materials. At least two commenters
suggested that EPA should establish a
"bright line" to clearly define
"significantly higher concentrations" in
order to provide persons with greater
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regulatory certainty. Other commenters
expressed concern that this criterion (as
well as the other criteria within 40 CFR
260.34) would be construed to apply to
other types of recycling, including those
eligible for today's self-implementing
exclusions.


EPA's Response: Whether the
Hazardous Constituents in the
Hazardous Secondary Materials Are
Reclaimed Rather Than Released to the
Air, Water, or Land


EPA disagrees with commenters who
believe this criterion is not relevant for
determining if hazardous secondary
materials are being discarded. By
indicating that such releases must not
be at "significantly higher
concentrations" than would otherwise
be released during the production
process, we believe we have set a
reasonable and meaningful bar that
applicants must meet in order to
demonstrate that their hazardous
secondary materials are reclaimed and
not discarded. Hazardous secondary
materials that fail to meet this criterion
may exhibit an indication that they are
discarded and that such handling may
present a greater risk of adverse impacts
to human health and the environment.
Regarding those commenters who
support a "bright line" in order to
define "significantly higher
concentrations," EPA believes that,
given the wide variety of production
processes and recycling practices,
establishing a "one size fits all"
objective standard is not practical and
would invite inefficiency.


EPA also confirms that this criterion,
and the other criteria in 40 CFR 260.34,
are specific to the relevant non-waste
determinations, and thus are not
required for the self-implementing
exclusions or those exclusions found in
40 CFR 261.4, unless they are
specifically included under state
regulations as a criteria to consider.


Comments and EPA's Response:
Whether the Capacity of the Production
Process Would Allow for Use of the
Hazardous Secondary Material in a
Reasonable Time Frame


For the criterion regarding whether
the capacity of the production process
would allow for use of the hazardous
secondary material in a reasonable time
frame (proposed explicitly for the non-
waste determination for hazardous
secondary materials reclaimed in a
continuous industrial process), some
commenters regarded this criterion as
congistent with judicial direction and,
thus, supported adding this criterion to
the other non-waste determinations.
Since EPA would consider hazardous


secondary materials that were eternally
"stored" for future recycling to be akin
to discard, EPA agrees with these
commenters that all non-waste
determinations should take into account
whether the hazardous secondary
materials will be reclaimed within a
"reasonable time frame." Therefore, in
this final rule, EPA has added this
criterion (with appropriate
modifications to the language) to the
non-waste determination for hazardous
secondary materials indistinguishable in
all relevant aspects from a product or
intermediate. As with the non-waste
determination for hazardous secondary
materials reclaimed in a continuous
industrial process, a person does not
need to demonstrate that the hazardous
secondary material meets the
speculative accumulation limits per 40
CFR 261.1(c)(8), but he must provide
sufficient information about the
hazardous secondary material and the
process to demonstrate that the material
will in fact be reclaimed in a reasonable
time frame and will not be abandoned.
However, a person may still choose to
use the speculative accumulation time
frame as a default if he so chooses.


Comments: Non-Waste Determination
for Hazardous Secondary Materials
Reclaimed Under the Control of the
Generator


A few commenters disagreed with the
non-waste determination for hazardous
secondary materials reclaimed under
the control of the generator via a tolling
arrangement or similar contractual
arrangement. These commenters
believed that the generator would be
unable to maintain control over its
hazardous secondary materials and
residuals once at the reclamation facility
and, thus, could not reliably meet the
criteria for this non-waste
determination. One state foresaw major
enforcement problems with situations
involving a commercial facility that
handles hazardous secondary materials
from multiple customers in a single
process and then mismanages the
residuals from that unit. As the
residuals would be linked back to
multiple generators, the liability for the
mismanaged residuals would be
difficult to detangle. On the other hand,
some commenters felt that all tolling
arrangements, including those eligible
for the self-implementing exclusion,
would best be evaluated through the
non-waste determination process. These
commenters argued that the regulatory
authority should be required to review
all tolling arrangements and their
respective liability provisions in order
to ensure that the hazardous secondary
materials will not be discarded.


EPA's Response: Non-Wast6
Determination for Hazardous Secondary
Materials Reclaimed Under the Control
of the Generator


We did not intend for such
circumstances where a hazardous
secondary material generator was
unable to maintain control and
responsibility over his hazardous
secondary materials to be eligible for a
non-waste determination for hazardous
secondary materials reclaimed under
the control of the generator. Where an
applicant's hazardous secondary
materials are intermingled with
materials from other hazardous
secondary material generators in a way
that renders the applicant unable to
maintain control and liability over his
specific materials, the applicant would
have been effectively precluded from
obtaining this formal non-waste
determination since he would
ultimately fail the first criterion.


EPA, however, has decided not to
finalize the non-waste determination for
materials reclaimed under the control of
the generator because EPA could not
identify any comments which described
in detail other specific situations
involving tolling or contractual
arrangements that would not already be
covered under today's self-
implementing generator-controlled
exclusion. We, therefore, remain unclear
as to what other arrangements exist
where the generator would retain
control over its hazardous secondary
materials to ensure they are reclaimed
and not discarded. Without this clear
picture, EPA believqs we cannot finalize
this non-waste determination and thus
we are not including it in today's final
rule.


B. Process for Non-Waste
Determinations


In the March 2007 supplemental
proposal, EPA proposed that the non-
waste determination process would be
the same as that for the solid waste
variances found in 40 CFR 260.33. In
order to obtain a non-waste
determination, a facility must apply to
the Administrator or the authorized
state. The Administrator or authorized
state evaluates the application and
issues a draft notice and opportunity for
comment in the locality where the
facility is located. The Administrator or
authorized state would then issue a final
decision based on the evaluation of the
comments received.


Comments and EPA's Response:
Requirement To Renew Applications


A few commenters argued that non-
waste determinations should be
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renewed, either periodically or in the
event of certain changes to the recycling
process, so that regulators can ensure
that the hazardous secondary materials
continue to be reclaimed and not
discarded.


EPA agrees with those commenters
who believe that certain changes in the
recycling process should logically
trigger a re-review of the circumstances.
Therefore, in the event of a change that
affects how hazardous secondary
materials meet one or more of the
criteria upon which a non-waste
determination has been based, EPA is
requiring persons to re-apply to the
Administrator or the authorized state. for
a formal determination that the
hazardous secondary material continues
to meet the relevant criteria and is not
discarded and, therefore, not a solid
waste.


Comments and EPA's Response:
Timelines for Regulators


Some commeiiters expressed concerns
about the length of time an applicant
would need to wait before receiving a
formal determination from their
regulatory authority, explaining that
particularly lengthy delays would
adversely affect business operations.
Although we understand this concern,
requiring non-waste determinations to
be made within a specific time frame
would be difficult, as each case varies
in complexity with some requiring more
time to review than others. Furthermore,
EPA would be challenged to prescribe
one time frame that would
accommodate numerous state regulatory
agencies that vary in staffing and
workloads. Therefore, we are not
requiring regulators to issue
determinations within a certain period
of time.


Comments and EPA's Response: Public
Comment Process


At least two commenters suggested
updating the format for public notice.
For example, instead of requiring notice
through a "newspaper advertisement or
radio broadcast" (as EPA proposed),
public notice should be allowed to
include electronic formats, such as
posting on a Web site or distribution
through e-mail, in order to reduce costs.
Other commenters supported requiring
public notice for a broader audience, not
necessarily limited to the "locality
where the recycler is located." These
commenters argued that non-waste
determinations may have national
implications and would be more
appropriately published in the Federal
Register or made available through the
EPA Docket Center.


In response to these comments, EPA
notes the non-waste determination
process was purposely structured to
follow the same procedures as outlined
for solid waste variances in 40 CFR
260.33 in order to leverage the existing
structure and keep additional burden on
the states to a minimum. EPA,
furthermore, believes that any changes
to the type of format required for public
notice would be more appropriately
handled as part of a separate, wholesale
effort to update all public notice
requirements in the federal hazardous
waste regulations. Therefore, for today's
rule, EPA is retaining the same public
notice provisions as proposed and
required in 40 CFR 260.33.


XX. How Will These Regulatory
Changes Be Administered and Enforced
in the States?


A. Applicability of Rules in Authorized
States


Under sectioi 3006 of RCRA, EPA
may authorize qualified states to
administer the RCRA Subtitle C
hazardous waste program within the
state. Following authorization, EPA
retains Subtitle C enforcement
authority, although authorized states
have primary enforcement
responsibility. EPA retains authority
under sections 3007, 3008, 3013, 3017
and 7003. The standards and
requirements for state authorization are
found at 40 CFR part 271.


Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a state with final RCRA
authorization administered its'
hazardous waste program entirely in
lieu of.EPA administering the federal
program in that state. The federal
requirements no longer applied in the
authorized state and EPA could not
issue permits for any facilities in that
state, since only the state was
authorized to issue RCRA permits.
When new, more stringent federal
requirements were promulgated, the
state was obligated to enact equivalent
authorities within specified time frames.
However, the new federal requirements
did not take effect in an authorized state
until the state adopted the federal
requirements as state law.


In contrast, under RCRA section
3006(g) (42 U.S.C. 6926(g)), which was
added by HSWA, new requirements and
prohibitions imposed under HSWA
authority take effect in authorized states
at the same time that they take effect in


.unauthorized states. EPA is directed by
the statute to implement these
requirements and prohibitions in
authorized states, including the
issuance of permits, until the state is'


granted authorization to do so. While
states must still adopt HSWA related
provisions as state law to retain final
authorization, EPA implements the
HSWA provisions in authorized states
until the states do so.


Authorized states are required to
modify their programs only when EPA
enacts federal requirements that are
more stringent or broader in scope than
existing federal requirements. RCRA
section 3009 allows the states to impose
standards more stringent than those in
the federal program (see 40 CFR 271.1).
Therefore, authorized states may, but
are not required to, adopt federal
regulations, both HSWA and non-
HSWA, that are considered less
stringent than previous federal
regulations.


B. Effect on State Authorization


Today's rule eliminates specific
requirements that apply to hazardous
secondary materials currently managed
as hazardous waste. EPA believes that
today's final rule describes the
appropriate scope of the federal program
under RCRA. These exclusions will
encourage recycling and are consistent
with RCRA's statutory objective of
conserving valuable material and energy
resources.


EPA strongly encourages states to
adopt the regulations being finalized
today. When EPA authorizes a state to
implement the RCRA hazardous waste
program, EPA determines whether the
state program is consistent with the
federal program and whether it is no
less stringent. This process, codified in
40 CFR part 271, ensures national
consistency and minimum standards,
while providing flexibility to the states
in implementing the rules. In making
this determination, EPA evaluates the
state requirements to ensure they are no
less stringent than the federal
requirements. Because today's rule
eliminates specific requirements for
hazardous secondary materials that are
currently managed as hazardous waste,
state programs would no longer need to
include those specific requirements in
order to be consistent with EPA's
regulations.


However, if a state were, through
implementation of state waiver
authorities or other state laws, to allow
compliance with the provisions of
today's rule in advance of adoption or
authorization, EPA would not generally
consider such implementation a
concern for purposes of enforcement or
state authorization. Of course, the state
could not implement the requirements
in a way that was less stringent than the
federal requirements in today's rule.
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In the case of the case-by-case non-
waste determinations found in 40 CFR
260.34, a non-waste determination may
be granted by the state if the state is
either authorized for this provision or if
the following conditions are met: (1)
The state determines the hazardous
secondary material meets the applicable
criteria for the non-waste determination;
(2) the state requests that EPA review its
determination; and (3) EPA approves
the state determination.


It should be noted that, under RCRA
section 3009, a state may adopt
standards that are more stringent than
the federal program. Thus, a state is not
required to adopt today's final rule or a
state may choose to adopt only parts of
today's final rule. Some states
incorporate the federal regulations by
reference or have specific state statutory
requirements that their state program
can be no more stringent than the
federal regulations. In those cases, EPA
anticipates that the exclusions in
today's final rule will be adopted by
these states, consistent with state laws
and state administrative procedures,
unless they take explicit action as
specified by their respective state laws
to decline the revisions. We note that if
states choose not to adopt the provisions
of today's final rule concerning exports,
then any hazardous secondary materials
that are exported would be subject to
the hazardous waste export
requirements in 40 CFR part 262
subparts E or H, or analogous export
requirements that are part of a state's
RCRA authorized program. EPA also
notes that, as described in.this
preamble, we believe that the legitimacy
provision finalized in § 260.43 is
substantially the same as and no more
stringent than the existing regulatory
scheme in which all recycling must be
legitimate. If a state agency were to
adopt the four legitimacy factors in
§ 260.43 for all recycling, EPA would
consider their regulations to be
equivalent to the federal requirements.


XXI. Administrative Requirements for
This Rulemaking?


A. Executive Order 12866: Regulatory
Planning and Review


Under section 3(f)(1) of Executive
Order (EO) 12866 (58 FR 51735, October
4, 1993), this action is a "significant
regulatory action" because today's
action contains novel policy issues (EO
12866 Section 3(f)(4)) and because its
potential impact on the economy will be
greater than the $100 million or more
annual effect, meeting the
"economically significant" threshold of
EO 12866 Section 3(f)(1). Because this
rule meets two of the EO 12866


"significant" criteria, EPA submitted
this action to the Office of Management
and Budget (OMB) for review under EO
12866 and any changes made in
response to OMB's.recommendations
have been documented in the docket for
this action. EPA also prepared an
analysis of the potential economic costs
and benefits associated with this
proposed action. The analysis is
contained in our "Regulatory Impact
Analysis" (RIA) which is available from
the docket (http://www.regulations.gov)
and is briefly summarized below.


Assuming full adoption of this final
rule by all RCRA-authorized states,
EPA's best estimate (i.e., "expected -
value") of the future average annual net
benefits of this final rule to the national
economy is $95 million per year,
affecting about 5,600 facilities in 280
industries in 21 economic sectors.
However, the sensitivity analysis
section of our RIA for this final rule
identifies 11 numerical uncertainty
factors behind our calculation of this
best estimate. Future variation in one or
more of these factors may result in
future annual net benefits ranging
between $19 million to $333 million in
any given future year. Therefore, EPA is
classifying this final rule as
"economically significant" because the
$333 million per year upper-bound of
our net benefits uncertainty range
exceeds the $100 million "annual
effect" threshold established by section
3(f)(1) of the 1993 Executive Order
12866."


This action is expected to remove
from RCRA regulation 1.5 million tons
per year of hazardous secondary
materials currently managed as RCRA
hazardous waste. These affected
hazardous secondary materials consist
of about 98% that are currently
reclaimed as RCRA hazardous waste,
and about 2% of hazardous waste that
is currently disposed of (e.g., landfilled,
incinerated, or deepwell injected),
which EPA expects may switch from
disposal to reclamation as a result of
this action. This $95 million annual net
cost savings estimate is 11% less than
the $107 million annual net cost savings
estimated in our 2007 RIA in support of
the March 2007 supplemental proposal
for this action. This difference is largely
explained by enhancements made to the
methodology of the RIA based on public
comments received from 30
organizations on our 2003 and 2007
RIA's in support of this action, as well
as by updates of key data underlying the
RIA.


These impact estimates are EPA's best
estimates within the economic impact
estimation uncertainty range of $19
million to $333 million in annual


materials management cost savings for
the net effect of the exclusions. These
impact ranges reflect the overall
uncertainty range of - 80% to +249%
across eleven different uncertainty
factors addressed as a sensitivity
analysis in our RIA. The specific
uncertainty factors evaluated are (1)
state government adoption, (2) future
fluctuations in affected hazardous
secondary materials generation
tonnages, (3) within-year discrepancies
between hazardous secondary materials
generation and corresponding
management tonnages, (4) future
industrial production levels, (5)
omission of SQG facility counts in our
impact estimates by artifact that we
based the impacts on LQG and TSDRF
data from the RCRA Biennial Report
database, (6) Biennial Report database
quality assurance considerations, (7)
physical and chemical quality of the
hazardous secondary materials affected,
(8) impact estimation methodology level
of effort, (9) changes in future market
price of commodities recovered from
recycled material, (10) the possibility of
same-company facilities sharing offsite
captive recycling facility, and (11).the
possibility of baseline disposal
switchover to onsite recycling.
Concerning the uncertainty of state
government adoption, included as one
component of potential industry cost
savings is the transfer effect of an
expected $5 million reduction in future
annual state government hazardous
waste fee revenues if all state
governments adopt today's rule.


With respect to each of the regulatory
exclusions in today's action, the $95
million per year net cost savings effect
consists of approximately (a) $7 million
per year for hazardous secondary
materials reclaimed under the control of
the generator in either land or non-land
based units (which includes on-site,
same-company, and tolling exclusions),
plus (b) $87 million per year cost
savings for exclusion of other offsite
transfers, plus (c) $1 million per year in
cost savings for case-by-case non-waste
determinations.


Embedded in this overall impact
estimate is $4.7 million per year in
potential commodity market value of
.three categories of 15 constituents in
affected iaterials we expect may begin
to be recovered from hazardous
secondary materials that would
otherwise continue to be disposed of as
hazardous wastes in the absence of
today's action: (1) Commodity metals
(chromium, copper, lead, molybdenum
disulfide, nickel, zinc), (2) commodity
solvents (acetone, alkyl benzenes, C9--
C10 alkyl benzenes, methanol, methyl
ethyl ketone, toluene, xylene), and (3)
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other commodity materials (acids,
carbon). However, the RIA estimate of
potential new induced recycling does
not include an evaluation of whether
the U.S. or global recycling markets are
large enough to sustain this potential
future increase in supply of recovered
materials. Market conditions for
recycled hazardous secondary materials
can vary considerably over time.
Demand for recycled solvents, for
example, is largely dependent on the
petroleum market because virgin
solvents are made from petroleum
products, and high petroleum prices
encourage solvent recycling. Similarly,
high metals prices obviously favor the
recycling of metal-bearing hazardous
secondary materials.


The RIA, available from the docket
(http://www.regulations.gov), provides
many more details and descriptions
about these assorted components of
expected economic impacts, including
potential distributional effects on other
industries not directly subject to today's
action.


B. Paperwork Reduction Act
(Information Collection Request)


The information collection
requirements in this rule have been
submitted for approval to OMB under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The information collection
requirements are not enforceable until
OMB approves them. The information
collection request has been updated
since the March 2007 supplemental
proposal to reflect the final rule
requirements and to respond to public
comments.


The information requirements
established for this action are voluntary
to the extent that the exclusions being
finalized today are voluntary and
represent an overall reduction in burden
as compared with the alternative
information requirements associated
with managing the hazardous secondary
materials as hazardous waste. The
information requirements help ensure
that (1) entities operating under the
regulatory exclusions contained in
today's action are held accountable to
the applicable requirements; (2) state
inspectors can verify compliance with
the restrictions and conditions of the
exclusions when needed; and (3)
hazardous secondary materials exported
for recycling are actually handled as
commodities abroad.


For the recordkeeping and reporting
requirements applicable to hazardous
secondary materials sent for
reclamation, the aggregate annual
burden to respondents over the three-
year period covered by this ICR is
estimated to be 11,552 hours, with a


cost to affected entities (i.e., industrial
facilities) of $1,417,242. However, this
represents an annual reduction in
burden to respondents of 52,050 hours,
representing a cost reduction of
$3,474,035 per year. The estimated
annual operation and maintenance costs
to affected entities are $739,469 per
year, primarily for purchasing audit or
other similar type reports. There are no
startup costs and no costs for purchases
of services. Administrative costs to the
Agency are estimated to be 1,257 hours
per year, representing an annual cost of
$49,891. Burden is defined at 5 CFR
1320.3(b).


An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA's regulations in 40
CFR are listed in 40 CFR part 9. When
this ICR is approved by OMB, the
Agency will publish a technical
amendment to 40 CFR part 9 in the
Federal Register to display the OMB
control number for the approved
information collection requirements
contained in this final rule.


C. Regulatory Flexibility Act
The Regulatory Flexibility Act (RFA),


as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.


For purposes of assessing the impacts
of today's rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration's (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. For more
information regarding the expected
economic impact of this action, please
refer to our "Regulatory Impact
Analysis" available from the docket for
this final rule.


After considering the economic
impacts of this final rule on small


entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives "which minimize any
significant economic impact of the rule
on small entities." 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule. Because
today's action is designed to lower the
cost of industrial hazardous secondary
materials management for entities
subject to today's requirements, this
final rule will not result in an adverse
economic impact effect on affected
small entities. EPA therefore concludes
that today's action will relieve
regulatory burden for all size entities,
including small entities.


D. Unfunded Mandates Reform Act


Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with "Federal mandates" that may
result in expenditures to state, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
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under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governmpnts, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.


EPA has determined that this rule
does not include a Federal mandate that
may result in expenditures of $100
million or more for state, local, or tribal
governments, in the aggregate, or the
private sector in any one year. This is
because this rule imposes no
enforceable duty on any state, local, or
tribal governments. Although one public
commenter noted that many states
choose to incorporate EPA's regulations
by reference, EPA does not require them
to do so. EPA also has determined that
this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. In
addition, as discussed above, the private
sector is not expected to incur costs
exceeding $100 million. Therefore,
today's rule is not subject to the
requirements of sections 202 and 205 of
UMRA.


E. Executive Order 13132: Federalism
Executive Order 13132, entitled


Federalism (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications. Policies that have
federalism implications are defined in
the Executive Order to include
regulations that have substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.


This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, asslecified in
Executive Order 13132. There are no
state and local government bodies that
incur direct compliance costs by this
rulemaking. State and local government
implementation expenditures are
expected to be less than $500,000 in any
one year. Thus, the requirements of
Section 6 of the Executive Order do not
apply to this final rule. Although one


public commenter noted that many
states choose to incorporate EPA's
regulations by reference, EPA does not
require them to do so.


F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments


Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to -
ensure a meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications. This final rule does not
have tribal implications, as specified in
Executive Order 13175. It does not
significantly or uniquely affect the
communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Thus, Executive Order 13175 does
not apply to this final rule.


G. Executive Order 13045: Protection of
Children. From Environmental Health
Risks and Safety Risks


This action is not subject to EO 13045
(62 FR 19885, April 23, 1997) because
the Agency does not believe the
environmental health risks or safety
risks addressed by this action present a
disproportionate risk to children. An
assessment of countervailing risk and a
discussion of how today's rule
addresses those risks can be found in
Chapter 11 of the Regulatory Impact
Analysis, found in the docket for today's
rulemaking.


H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use


This final rule is not a "significant
energy action" as defined in Executive
Order 13211, "Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use" (66
FR 28355, May 22, 2001) because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. This final rule reduces
regulatory burden and as explained in
our Regulatory Impact Analysis, may
possibly induce fuel efficiency and
energy savings from the voluntary
shifting of some types of hazardous
secondary materials, where it is cost-
effective for firms to do so, from current
landfill and incineration to reclamation.
It therefore should not adversely affect
energy supply, distribution, or use.


J. National Technology Transfer and
Advancement Act of 1995


Section 12(d) of the*National
Technology Transfer and Advancement


Act of 1995 ("NTTAA"), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations of
when the Agency decides not to use
available and applicable voluntary
consensus standards.


This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.


J. Executive Order 12898:
Environmental Justice


Executive Order 12898, Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency's goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA's policies, programs, and activities.
Our goal is to ensure that all citizens
live in clean and sustainable
communities. In response to Executive
Order 12898, and to the concerns voiced
by many groups outside the Agency,
EPA's Office of Solid Waste and
Emergency Response (OSWER) formed
an Environmental Justice Task Force to
analyze the array of environmental
justice issues specific to waste programs
and to develop an overall strategy to
identify and address these issues
(OSWER Directive No. 9200.3-17).


This final rule would streamline the
requirements for certain hazardous
secondary materials sent for
reclamation. Facilities that would be
affected by today's final rule include
those generating hazardous secondary
materials, as well as facilities which
reclaim such materials. Disposal and
treatment facilities would not be
affected by this final rule. While
commenters assert that minorities now
comprise a majority in neighborhoods
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with commercial hazardous waste
facilities, and much larger (over two-
thirds) majorities can be found in
neighborhoods with clustered facilities,
EPA does not believe that such
neighborhoods will be adversely
impacted by today's rule. As explained
in Chapter 11 of the Regulatory Impact
Analysis found in the docket to today's
rule, EPA has-performed an assessment
of potential countervailing risks and has
determined that the conditions address
those risks and no net impact is
expected. Thus, overall, no
disproportionate impacts to minorities
or low income communities are
expected.


K. Congressional Reyvew Act


The Congressional Review Act, 5
U.S.C. 801 et seq., as added by Subtitle
E of the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), generally provides that
before a rule may take effect, the agency
promulgating the rule must submit a
report containing the rule and other
required-informatibn to the U.S. Senate,
the U.S. House of Representatives, and
to the Comptroller General of the United
States, prior to publication of the rule in
the Federal Register. Furthermore, a
"major rule" cannot take effect until 60
days after it is published in the Federal
Register. Today's action is expected to
be a "major rule" as defined by 5 U.S.C.
804(2) according to the first of its three
"major rule" definitions: "The term
"major rule" means any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
OMB finds has resulted in or is likely
to result in-(A) an annual effect on the
economy of $100,000,000 or more; (B) a
major increase in costs or prices for
consumers, individual industries,
Federal, state, or local government
agencies, or geographic regions; or (C)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets." EPA has submitted a
copy of this rule to each House of the
Congress and to the Comptroller
General, and this rule will be effective
December 29, 2008.


List of Subjects


40 CFR Part 260


Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Reporting and
recordkeeping requirements,


40 CFR Part 261


Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.


40 CFR Part 270


Administrative practice and
procedure, Hazardous waste, Reporting
and recordkeeping requirements, Permit
application requirements, Permit
modification procedures, Waste
treatment and disposal.


Dated: October 7, 2008.
Stephen L. Johnson,
Administrator.


* For the reasons stated inthe preamble,
title 40, chapter I of the Code of Federal
Regulations is amended to read as
follows:


PART 260-HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL


E 1. The authority citation for part 260
continues to read as follows:
" Authority: 42 U.S.C. 6905, 6912(a), 6921-
6927, 6930, 6935, 6937, 6938, 6939 and 6974


Subpart B-Definitions


* 2. Section 260.10 is amended by
revising the definitions of "Facility"
and "Transfer facility" and by adding in
alphabetical order the definitions of
"Hazardous secondary material,"
"Hazardous secondary material
generated and reclaimed under the
control of the generator" and
"Hazardous secondary material
generator," "Intermediate facility," and
"Land-based unit" to read as follows:


§260.10 Definitions.


Facility means:
(1) All contiguous land, and


structures, other appurtenances, and
improvements on the land, used for
treating, storing, or disposing of
hazardous'waste, or for managing
hazardous secondary materials prior to
reclamation. A facility may cdnsist of
several treatment, storage, or disposal
operational units (e.g., one or more
landfills, surface impoundments, or
combinations of them).


(2) For the purpose of implementing
corrective action under 40 CFR 264.101
or 267.101, all contiguous property
under the control of the owner or
operator seeking a permit under Subtitle
C of RCRA. This definition also applies
to facilities implementing corrective
action under RCRA Section 3008(h).


(3) Notwithstanding paragraph (2) of'
this definition, a remediation waste
management site is not a facility that is
subject to 40 CFR 264.101, but is subject


to corrective action requirements if the
site is located within such a facility.


Hazardous secondary material means
a secondary material (e.g., spent
material, by-product, or sludge) that,
when discarded, would be identified as
hazardous waste under part 261 of this
chapter.


Hazardous secondary material
generated and reclaimed under the
control of the generator means:


(1) That such material is generated
and reclaimed at the generating facility
(for purposes of this defintion,
generating facility means all contiguous
property owned, leased, or otherwise
controlled by the hazardous secondary
material generator); or


(2) That such material is generated
and reclaimed at different facilities, if
the reclaiming facility is controlled by
the generator or if both the generating
facility and the reclaiming facility are
controlled by a person as defined in
§ 260.10, and if the generator provides
one of the following certifications: "on
behalf of [insert generator facility name],
I certify that this facility will send the -
indicated hazardous secondary material
to [insert reclaimer facility name],
which is controlled by [insert generator
facility name] and that [insert the name
of either facility] has acknowledged full
responsibility for the safe management
of the hazardous secondary material," or
"on behalf of [insert generator facility
name] I certify that this facility will
send the indicated hazardous secondary
material to [insert reclaimer facility
name], that both facilities are under
common control, and that [insert name
of either facility] has acknowledged full
responsibility for the safe management
of the hazardous secondary material."
For purposes of this paragraph,
"control" means the power to direct the
policies of the facility, whether by the
ownership of stock, voting rights, or
otherwise, except that contractors who
operate facilities on behalf of a different
person as defined in § 260.10 shall not
be deemed to "control" such facilities,
or


(3) That such material is generated
pursuant to a written contract between
a tolling contractor and a toll
manufacturer and is reclaimed by the
tolling contractor, if the tolling
contractor certifies the following: "On
behalf of [insert tolling contractor
name], I certify that [insert tolling
contractor name], has a written contract
with [insert toll manufacturer name] to
manufacture [insert name of product or
intermediate] which is made from
specified unused materials, and that
[insert tolling contractor name] will
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reclaim the hazardous secondary
materials generated during this
manufacture. On behalf of [insert tolling
contractor name), I also certify that
[insert tolling contractor name] retains
ownership of, and responsibility for, the
hazardous secondary paterials that are
generated during the course of the
manufacture, including any releases of
hazardous secondary materials that
occur during the manufacturing process.
For purposes of this paragraph, tolling
contractor means a person who arranges
for the production of a product or
intermediate made from specified
unused materials through a written
contract with a toll manufacturer. Toll
manufacturer means a person who
produces a product or intermediate
made from specified unused materials
pursuant to a written contract with a
tolling contractor.


Hazardous secondary material
generator means any person whose act
or process produces hazardous
secondary materials at the generating
facility. For purposes of this paragraph,
"generating facility" means all
contiguous property owned, leased, or
otherwise controlled by the hazardous
secondary material generator. For the
purposes of § 261.2(a)(2)(ii) and
§ 261.4(a)(23), a facility that collects
hazardous secondary materials from
other persons is not the hazardous
secondary material generator.


Intermediate facility means any
facility that stores hazardous secondary
materials for more than 10 days, other
than a hazardous secondary material
generator or reclaimer of such material.


Land-based unit means an area where
hazardous secondary materials are
placed in or on the land before
recycling. This definition does not
include land-based production units.


Transfer facility means any
transportation-related facility, including
loading docks, parking areas, storage
areas and other similar areas where
shipments of hazardous waste or
hazardous secondary materials are held
during the normal course of
transportation.


0 3. Section 260.30 is amended by
revising the section heading, the
introductory text, paragraph (b), and
adding paragraphs (d) and (e) to read as
follows:


§ 260.30 Non-waste determinations and
variances from classification as a solid
waste.


In accordance with the standards and
criteria in § 260.31 and § 260.34 and the
procedures in § 260.33, the
Administrator may determine on a case-
by-case basis that the following recycled
materials are not solid wastes:


(b) Materials that are reclaimed and
then reused within the original
production process in which they were
generated;


(d) Hazardous secondary materials
that are reclaimed in acontinuous
industrial process; and


(e) Hazardous secondary materials
that are indistinguishable in all relevant
aspects from a product or intermediate.


n 4. Section 260.33 is amended by
revising the section heading, the
introductory text, paragraph (a) and
adding paragraph (c) to read as follows:


§ 260.33 Procedures for variances from
classification as a solid waste, for variances
to be classified as a boiler, or for non-waste
determinations.


The Administrator will use the
following procedures in evaluating
applications for variances from
classification as a solid waste,
applications to classify particular
enclosed controlled flame combustion
devices as boilers, or applications for
non-waste determinations.


(a) The applicant must apply to the
Administrator for the variance or non-
waste determination. The application
must address the relevant criteria
contained in § 260.31, § 260.32, or
§ 260.34, as applicable.


(c) For non-waste determinations, in
the event of a change in circumstances
that affect how a hazardous secondary
material meets the relevant criteria
contained in § 260.34 upon which a
non-waste determination has been
based, the applicant must re-apply to
the Administrator for a formal
determination that the hazardous
secondary material continues to meet
the relevant criteria and therefore is not
a solid waste.
0 5. Section 260.34 is added to Subpart
C to read as follows:


§260.34 Standards and criteria for non-
waste determinations.


(a) An applicant may apply to the
Administrator for a formal
determination that a hazardous
secondary material is not discarded and
therefore not a solid waste. The


determinations will be based on the
criteria contained in paragraphs (b) or
(c) of this section, as applicable. If an
application is denied, the hazardous
sccondary material might still be
eligible for a solid waste variance or
exclusion (for example, one of the solid
waste variances under § 260.31).
Determinations may also be granted by
the State if the State is either authorized
for this provision or if the following
conditions are met:


(1 The State determines the
hazardous secondary material meets the
criteria in paragraphs (b) or (c) of this
section, as applicable;


(2) The State requests that EPA review
its determination; and


(3) EPA approves the State
determination.


(b) The Administrator may grant a
non-waste determination for hazardous
secondary material which is reclaimed
in a continuous indusirial process if the
applicant demonstrates that the
hazardous secondary material is a part
of the production process and is not
discarded. The determination will be
based on whether the hazardous
secondary material is legitimately
recycled as specified in § 260.43 and on
the following criteria:


(1) The extent that the management of
the hazardous secondary material is part
of the continuous primary production
process and is not waste treatment;


(2) Whether the capacity of the
production process would use the
hazardous secondary material in a
reasonable time frame and ensure that
the hazardous secondary material will
not be abandoned (for example, based
on past practices,- market factors, the
nature of the hazardous secondary
material, or any contractual
arrangements);


(3) Whether the hazardous
constituents in the hazardous secondary
material are reclaimed rather than
released to the air, water or land at
significantly higher levels from either a
statistical or from a health and
environmental risk perspective than
would otherwise be released by the
production process; and


(4) Other relevant factors that
demonstrate the hazardous secondary
material is not discarded.


(c) The Administrator may grant a
non-waste determination for hazardous
secondary material which is
indistinguishable in all relevant aspects
from a product or intermediate if the
applicant demonstrates that the
hazardous secondary material is
comparable to a product or intermediate
and is not discarded. The determination
will be based on whether the hazardous
secondary material is legitimately
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recycled as specified in § 260.43 and on
the following criteria:


(1) Whether market participants treat
the hazardous secondary material as a
product or intermediate rather than a
waste (for example, based on. the current
positive value of the hazardous
secondary material, stability of demand,
or any contractual arrangements);


(2) Whether the chemical and
physical identity of the hazardous
secondary material is comparable to
commercial products or intermediates;


(3) Whether the capacity of the market
would use the hazardous secondary
material in a reasonable time frame and
ensure that the hazardous secondary
material will not be abandoned (for
example, based on past practices,
market factors, the nature of the
hazardous secondary material, or any
contractual arrangements);


(4) Whether the hazardous
constituents in the hazardous secondary
material are reclaimed rather than
released to the air, water or land at
significantly higher levels from either a
statistical or from a health and
environmental risk perspective than
would otherwise be released by the.
production process; and


(5) Other relevant factors that
demonstrate the hazardous secondary
material is not discarded.
* 6. Section 260.42 is added to Subpart
C to read as follows:


§ 260.42 Notification requirement for
hazardous secondary materials.


(a) Hazardous secondary material
generators, tolling contractors, toll
manufacturers, reclaimers, and
intermediate facilities managing
hazardous secondary materials which
are excluded from regulation under
§ 261.2(a)(2)(ii), § 261.4(a)(231, (24), or
(25) must send a notification prior to
operating under the exclusion(s) and by
March 1 of each even numbered year
thereafter to the Regional Administrator
using EPA Form 8700-12 that includes
the following information:


(1) The name, address, and EPA ID
number (if applicable) of the facility;


(2) The name and telephone number
of a contact person;


(3) The NAICS code of the facility;
(4) The exclusion under which the


hazardous secondary materials will be
managed (e.g., § 261.2(a)(2)(ii),
§ 261.4(a)(23), (24), and/or (25));


(5) For reclaimers and intermediate
facilities managing hazardous secondary
materials in accordance with
§ 261.4(a)(24) or (25), whether the
reclaimer or intermediate facility has
financial assurance (not applicable for
persons managing hazardous secondary


materials generated and reclaimed
under the control of the generator);


(6) When the facility expecfs to begin
managing the hazardous secondary
materials in accordance with the
exclusion;


(7) A list of hazardous secondary
materials that will be managed
according to the exclusion (reported as
the EPA hazardous waste numbers that
would apply if the hazardous secondary
materials were managed as hazardous
wastes);


(8) For each hazardous secondary
material, whether the hazardous
secondary material, or any portion
thereof, will be managed in a land-based
unit;


(9) The quantity of each hazardous
secondary material to be managed
annually; and


(10) The certification (included in
EPA Form 8700-12) signed and dated
by an authorized representative of the
facility.


(b) If a hazardous secondary material
generator, tolling contractor, toll
manufacturer, reclaimer or intermediate
facility has submitted a notification, but
then subsequently stops managing
hazardous secondary materials in
accordance with the exclusion(s), the
facility must notify the Regional
Administrator within thirty (30) days
using EPA Form 8700-12. For purposes
of this section, a facility has stopped
managing hazardous secondary
materials if the facility no longer
generates, manages and/or reclaims
hazardous secondary materials under
the exclusion(s) and does not expect to
manage any amount of hazardous
secondary materials for at least one year.
m 7. Section 260.43 is added to Subpart
C to read as follows:


§260.43 Legitimate recycling of hazardous
secondary materials regulated under
§ 260.34, § 261.2(a)(2)(ii), and § 261.4(a)(23),
(24), or (25).


(a) Persons regulated under § 260.34
or claiming to be excluded from
hazardous waste regulation under
§ 261.2(a)(2)(ii), § 261.4(a)(23), (24), or
(25) because they are engaged in
reclamation must be able to demonstrate
that the recycling is legitimate.
Hazardous secondary material that is
not legitimately recycled is discarded
material and is a solid waste. In
determining if their recycling is
legitimate, persons must address the
requirements of § 260.43(b) and must
consider the requirements of § 260.43(c)
below.


(b) Legitimate recycling must involve
a hazardous secondary material that
provides a useful contribution to the
recycling process or to a product or


intermediate of the recycling process,
and the recycling process must produce
a valuable product or intermediate.


(1) The hazardous secondary material
provides a useful contribution if it


(i) Contributes valuable ingredients to
a product or intermediate; or


(ii) Replaces a catalyst or carrier in the
recycling process; or


(iii) Is the source of a valuable
constituent recovered in the recycling
process; or


(iv) Is recovered or regenerated by the
recycling process; or


(v) Is used as an effective substitute
for a commercial product.


(2) The product or intermediate is
valuable if it is


(i) Sold to a third party; or
(ii) Used by the recycler or the


generator as an effective substitute for a
commercial product or as an ingredient
or intermediate in an industrial process.


(c) The following factors must be
considered in making a determination
as to the overall legitimacy of a specific
recycling activity.


(1) The generator and the recycler
should manage the hazardous secondary
material as a valuable commodity.
Where there is an analogous raw
material, the hazardous secondary
material should be managed, at a
minimum, in a manner consistent with
the management of the raw material.
Where there is no analogous raw
material, the hazardous secondary
material should be contained.
Hazardous secondary materials that are
released to the environment and are not
recovered immediately are discarded.


(2) The product of the recycling
process does not


(i) Contain significant concentrations
of any hazardous constituents found in
Appendix VIII of part 261 that are not
found in analogous products; or


(ii) Contain concentrations of any
hazardous constituents found in
Appendix VIII of part 261 at levels that
are significantly elevated from those
found in analogous products; or


(iii) Exhibit a hazardous characteristic
(as defined in part 261 subpart C) that
analogous -products do not exhibit.


(3) In making a determination that a
hazardous secondary material is
legitimately recycled, persons must
evaluate all factors and consider
legitimacy as a whole. If, after careful
evaluation of these other considerations,
one or both of the factors are not met,
then this fact may be an indication that
the material is not legitimately recycled.


However, the factors in this paragraph
do not have to be met for the recycling
to be considered legitimate. In
'evaluating the extent to which these
factors are met and in determining
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whether a process that does not meet
one or both of these factors is still
legitimate, persons can consider the
protectiveness of the storage methods,
exposure from toxics in the product, the
bioavailability of the toxics in the
product, and other relevant
considerations.


PART 261-IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE


u 8. The authority citation for part 261
continues to read as follows:


Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y), and 6938.


Subpart A-[Amended]


m 9. Section 261.1 is amended by
revising paragraph (c)(4) to read as
follows:


§261.1 Purpose and scope.
* * * * *


(c) * * *
(4) A material is "reclaimed" if it is


processed to recover a usable product,
or if it is regenerated. Examples are
recovery of lead values from spent
batteries and regeneration of spent
solvents. In addition, for purposes of
§§ 261.2(a)(2)(ii), 261.4(a)(23), and
261.4(a)(24) smelting, melting and
refining furnaces are considered to be
solely engaged in metals reclamation if


the metal recovery from the hazardous
secondary materials meets the same
requirements as those specified for
metals recovery from hazardous waste
found in § 266.100(d)(1)-(3) of this
chapter, and if the residuals meet the
requirements specified in § 266.112 of
this chapter.
* * * * *


* 10. Section 261.2 is amended by
revising paragraph (a)(1), (a)(2), (c)(3)
and Table 1 in paragraph (c)(4) to read
as follows:


§261.2 Definition of solid waste.
* * * * *


(a)(1) A solid waste is any discarded
material that is not excluded under
§ 261.4(a) or that is not excluded by a
variance granted under §§ 260.30 and
260.31 or that is not excluded by a non-
waste determination under §§ 260.30
and 260.34.


(2)(i) A discarded material is any
material which is:


(A) Abandoned, as explained in
paragraph (b) of this section; or


(B) Recycled, as explained in
paragraph (c) of this section; or


(C) Considered inherently waste-like,
as explained in paragraph (d) of this
section; or


(D) A military munition identified as
a solid waste in § 266.202.


(ii) A hazardous secondary material is
not discarded if it is generated and
reclaimed under the control of the
generator as defined in § 260.10, it is not
speculatively accumulated as defined in
§ 261.1(c)(8), it is handled only in non-
land-based units and is contained in
such units, it is generated and reclaimed
within the United States and its
territories, it is not otherwise subject to
material-specific management
conditions under § 261.4(a) when
reclaimed, it is not a spent lead acid
battery (see § 266.80 and § 273.2), it
does not meet the listing description for
K171 or K172 in § 261.32, and the
reclamation of the material is legitimate,
as specified under § 260.43. (See also
the notification requirements of
§ 260.42). (For hazardous secondary
materials managed in land-based units,
see § 261.4(a)(23)).
* * * * *


(c) * * *
(3) Reclaimed. Materials noted with a


"-" in column 3 of Table 1 are not
solid wastes when reclaimed. Materials
noted with an "." in column 3 of Table
1, are solid wastes when reclaimed
unless they meet the requirements of
§§ 261.2(a)(2)(ii), or 261.4(a)(17), or
261.4(a)(23), or 261.4(a)(24) or
261.4(a)(25).


(4) * * *


TABLE 1


Reclamation
(261.2(c)(3)),


except as
Use constituting Energy recovery/ provided in Speculative


disposal fuel §§261.2(a)(2)(ii), accumulation
(§ 261.2(c)(1)) (§ 261.2(c)(2)) 261.4(a)(17), (§ 261.2(c)(4))


261.4(a)(23),
261.4(a)(24), or


261.4(a)(25)


1 2 3 4


Spent Materials ........................................ (*) (*) (*) ()
Sludges (listed in 40 CFR Part 261.31 or 261.32) .................. () (*) (*) (
Sludges exhibiting a characteristic of hazardous waste ......... ) ) - )
By-products (listed in 40 CFR 261.31 or 261.32) .... .............. (*) ) (*)
By-products exhibiting a characteristic of hazardous waste ... ) *) - )
Commercial chemical products listed in 40 CFR 261.33 ........ (*) (*) - -


Scrap metal other than excluded scrap metal (see
26 1.1 (c)(9)) )........................................................................... 0 M


Note: The terms "spent materials," "sludges," "by-products," and "scrap metal" and "processed scrap metal" are defined in §261.1.


N 11. Section 261.4 is amended by
adding new paragraphs (a)(23), (24), and
(25) to read as follows:


§261.4 Exclusions.


(a) * * *


(23) Hazardous secondary material
generated and reclaimed within the
United States or its territories and


managed in land-based units as defined
in § 260.10 of this chapter is not a solid
waste provided that:


(i) The material is contained;
(ii) The material is a hazardous


secondary material generated and
reclaimed under the control of the
generator, as defined in § 260.10;


(iii) The material is not speculatively
accumulated, as defined in § 261.1(c)(8);


(iv) The material is not otherwise
subject to material-specific management
conditions under paragraph (a) of this
section when reclaimed, it is not a spent
lead acid battery (see § 266.80 and
§ 273.2 of this chapter), and it does not
meet the listing description for K171 or
K172 in § 261.32;
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(v) The reclamation of the material is
legitimate, as specified under § 260.43
of this chapter; and


(vi) In addition, persons claiming the
exclusion under this paragraph (a)(23)
must provide notification as required by
§ 260.42 of this chapter. (For hazardous
secondary material managed in a non-
land-based unit, see § 261.2(a)(2)(ii)).


(24) Hazardous secondary material
that is generated and then transferred to
another person for the purpose of
reclamation is not a solid waste,
provided that:


(i) The material is not speculatively
accumulated, as defined in § 261.1(c)(8);


(ii) The material is not handled by any
person or facility other than the
hazardous secondary material generator,
the transporter, an intermediate facility
or a reclaimer, and, while in transport,
is not stored for more than 10 days at
a transfer facility, as defined in § 260.10
of this chapter, and is packaged
according to applicable Department of
Transportation regulations at 49 CFR
Parts 173, 178, and 179 while in
transport;


(iii)The material is not otherWise
subject to material-specific management
conditions under paragraph (a) of this
section when reclaimed, it is not a spent
lead-acid battery (see § 266.80 and
§ 273.2 of this chapter), and it does not
meet the listing description for K171 or
K172 in § 261.32;


(iv) The reclamation of the material is
legitimate, as specified under § 260.43
of this chapter;


(v) The hazardous secondary material
generator satisfies all of the following
conditions:


(A) The material must be contained.
(B) Prior to arranging for transport of


hazardous secondary materials to a
reclamation facility (or facilities) where
the management of the hazardous
secondary materials is not addressed
under a RCRA Part B permit or interim
status standards, the hazardous
secondary material generator must make
reasonable efforts to ensure that each
reclaimer intends to properly and
legitimately reclaim the hazardous
secondary material and not discard it,
and that each reclaimer will manage the
hazardous secondary material in a
manner that is protective of human
health and the environment. If the
hazardous secondary material will be
passing through an intermediate facility
where the management of the hazardous
secondary materials is not addressed
under a RCRA Part B permit or interim
status standards, the hazardous
secondary material generator must make
contractual arrangements with the
intermediate facility to ensure that the
hazardous secondary material is sent to


the reclamation facility identified by the
hazardous secondary material generator,
and the hazardous secondary material
generator must perform reasonable
efforts to ensure that the intermediate
facility will manage the hazardous
secondary material in a manner that is
protective of human health and the
envirQnment. Reasonable efforts must be
repeated at a minimum of every three
years for the hazardous secondary
material generator to claim the
exclusion and to send the hazardous
secondary materials to each reclaimer
and any intermediate facility. In making
these reasonable efforts, the generator
may use any credible evidence
available, including information
gathered by the hazardous secondary
material generator, provided by the
reclaimer or intermediate facility, and/
or provided by a third party. The
hazardous secondary material generator
must affirmatively answer all of the
following questions for each
reclamation facility and any
intermediate facility:


(1) Does the available information
indicate that the reclamation process is
legitimate pursuant to § 260.43 of this
chapter? In answering this question, the
hazardous secondary material generator
can rely on their existing knowledge of
the physical and chemical properties of
the hazardous secondary material, as
well as information from other sources
(e.g., the reclamation facility, audit
reports, etc.) about the reclamation
process. (By responding to this question,
the hazardous secondary material
generator has also satisfied its
requirement in § 260.43(a) of this
chapter to be able to demonstrate that
the recycling is legitimate).


(2) Does the publicly available
information indicate that the
reclamation facility and any
intermediate facility that is used by the
hazardous secondary material generator
notified the appropriate authorities of
hazardous secondary materials
reclamation activities pursuant to
§ 260.42 of this chapter and have they
notified the appropriate authorities that
the financial assurance condition is
satisfied per paragraph (a)(24)(vi)(F) of
this section? In answering these
questions, the hazardous secondary
material generator can rely on the
available information documenting the
reclamation facility's and any
intermediate facility's compliance with
the notification requirements per
§ 260.42 of this chapter, including the
requirement in § 260.42(a)(5) to notify
EPA whether the reclaimer or
intermediate facility has financial
assurance.


(3) Does publicly available
information indicate that the
reclamation facility or any intermediate
facility that is used by the hazardous
secondary material generator has not
had any formal enforcement actions
taken against the facility in the previous
three years for violations of the RCRA
hazardous waste regulations and has not
been classified as a significant non-
complier with RCRA Subtitle C? In
answering this question, the hazardous
secondary material generator can rely on
the publicly available information from
EPA or the state. If the reclamation -
facility or any intermediate facility that
is used by the hazardous secondary
material generator has had a formal
enforcement action taken against the
facility in the previous three years for
violations of the RCRA hazardous waste
regulations and has been classified as a
significant non-complier with RCRA
Subtitle C, does the hazardous
secondary material generator have
credible evidence that the facilities will
manage the hazardous second&ry
materials properly? In answering this
question, the hazardous secondary.
material generator can obtain additional
information from EPA, the state, or the
facility itself that the facility has
addressed the violations, taken remedial
steps to address the violations and
prevent future violations, or that the
violations are not relevant to the proper
management of the hazardous secondary
materials.. (4) Does the available information
indicate that the reclamation facility
and any intermediate facility that is
used by the hazardous secondary
material generator have the equipment
and trained personnel to safely recycle
the hazardous secondary material? In
answering this question, the generator
may rely on a description by the
reclamation facility or by an
independent third party of the
equipment and trained personnel to be
used to recycle the generator's
hazardous secondary material.


(5) If residuals are generated from the
reclamation of the excluded hazardous
secondary materials, does thb
reclamation facility ha ve the permits
required (if any) to manage the
residuals? If not, does the reclamation
facility have a contract with an
appropriately permitted facility to
dispose of the residuals? If not, does the
hazardous secondary material generator
have credible evidence that the
residuals will be managed in a manner
that is protective of human health and
the environment? In answering these
questions, the hazardous secondary
material generator can rely on publicly
available information from EPA or the
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state, or information provided by the
facility itself.


(C) The hazardous secondary material
generator must maintain for a minimum
of three years documentation and
certification that reasonable efforts were
made for each reclamation facility and,
if applicable, intermediate facility
where the management of the hazardous
secondary materials is not addressed
under a RCRA Part B permit or interim
status standards prior to transferring
hazardous secondary material.
Documentation and certification must
be made available upon request by a
regulatory authority within 72 hours, or
within a longer period of time as
specified by the regulatory authority.
The certification statement must:


(1) Include the printed name and
official title of an authorized
representative of the hazardous
secondary material generator company,
the authorized representative's
signature, and the date signed;


(2) Incorporate the following
language: "I hereby certify in good faith
and to the best of my knowledge that,
prior to arranging for transport of
excluded hazardous secondary materials
to [insert name(s) of reclamation facility
and any intermediate facility],
reasonable efforts were made in
accordance with § 261.4(a)(24)(v)(B) to
ensure that the hazardous secondary
materials would be recycled
legitimately, and otherwise managed in
a manner that is protective of human
health and the environment, and that
such efforts were based on current and
accurate information."


(D) The hazardous secondary material
generator must maintain at the
generating facility for no less than three
(3) years records of all off-site shipments
of hazardous secondary materials. For
'each shipment, these records must, at a
minimum, contain the following
information:


(1) Name of the transporter and date
of the shipment;


(2) Name and address of each
reclaimer and, if applicable, the name
and address of each intermediate facility
to which the hazardous secondary
material was sent;


(3) The type and quantity of
hazardous secondary material in the
shipment.


, (E) The hazardous secondary material
generator must maintain at the
generating facility for no less than three
(3) years confirmations of receipt from
each reclaimer and, if applicable, each
intermediate facility for all off-site
shipments of hazardous secondary
materials. Confirmations of receipt must
include the name and address of the
reclaimer (or intermediate facility), the


type and quantity of the hazardous
secondary materials received and the
date which the hazardous secondary
materials were received. This
requirement may be satisfied by routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping
papers, or electronic confirmations of
receipt); and


(vi Reclaimers of hazardous
secondary material excluded from
regulation under this exclusion and
intermediate facilities as defined in -.
§ 260.10 of this chapter satisfy all of the
following conditions:


(A) The reclaimer and intermediate
facility must maintain at its facility for
no less than three (3) years records of all
shipments of hazardous secondary
material that were received at the
facility and, if applicable, for all
shipments of hazardous secondary
materials that were received and
subsequently sent off-site from the
facility for further reclamation. For each
shipment, these records must at-a
minimum contain the following
information:


(1) Name of the transporter and date
bf the shipment;


(2) Name and address of the
hazardous secondary material generator
and, if applicable, the name and address
of the reclaimer or intermediate facility
which the hazardous secondary
materials were received from;


(3) The type and quantity of
hazardous secondary material in the-
shipment; and


(4) For hazardous secondary materials
that, after being received by the
reclaimer or intermediate facility, were
subsequently transferred off-site for
further reclamation, the name and
address of the (subsequent) reclaimer
and, if applicable, the narne and address
of each intermediate facility to which
the hazardous secondary material was
sent.


(B) The intermediate facility must
send the hazardous secondary material
to the reclaimer(s) designated by the
hazardous secondary materials
generator.


(C) The reclaimer and intermediate
facility must send to the hazardous
secondary material generator
confirmations of receipt for all off-site
shipments of hazardous secondary
materials. Confirmations of receipt must
include the name and address of the
reclaimer (or intermediate facility), thke
type and quantity of the hazardous
secondary materials received and the
date which the hazardous secondary
materials were received. This
requirement may be satisfied by routine
business records (e.g., financial records,
bills of lading, copies of DOT shipping


papers, or electronic confirmations of
receipt).


(D) The reclaimer and intermediate
facility must manage the hazardous
secondary material in a manner that is
at least as protective as that employed
for analogous raw material and must be
contained. An "analogous raw material"
is a raw material for which a hazardous
secondary material is a substitute and
serves the same function and hds similar
physical and chemical properties as the
hazardous secondary material. -


(E) Any residuals that are generated
from reclamation processes will be
managed in a manner that is protective
of human health and the environment.
If any residuals exhibit a hazardous
characteristic according to subpart C of
40 CFR part 261, or if they themselves
are specifically listed in subpart D of 40
CFR part 261, such residuals are
hazardous wastes and must be managed
in accordance with the applicable
requirements of 40 CFR parts 260
through 272.


(F) The reclaimer and intermediate
facility has financial assurance as
required under subpart H of 40 CFR part
261.


(vii) In addition, all persons claiming
the exclusion under this paragraph
(a)(24) of this section must provide
notification as required under § 260.42
of this chapter.


(25) Hazardous secondary material
that is exported from the United States
and reclaimed at a reclamation facility
located in a foreign country is not a
solid waste, provided that the hazardous
secondary material generator complies
with the applicable requirements of
paragraph (a)(24)(i)-(v) of this section
(excepting paragraph (a)(v)(B}(2) of this
section for foreign reclaimers and
foreign intermediate facilities), and that
the hazardous secondary material
generator also complies with the
following requirements:


(i) Notify EPA of an intended export
before the hazardous secondary material
is scheduled to leave the United States.
A complete notification must be
submitted at least sixty (60) days before
the initial shipment is intended to be
shipped off-site. This notification may
cover export activities extending over a
twelve (12) month or lesser period. The
notification must be in writing, signed
by the hazardous secondary materjal
generator, and include the following
information:


(A) Name, mailing address, telephone
number and EPA ID number (if
applicable) of the hazardous secondary
material generator;


(B) A description of the hazardous
secondary material and the EPA
hazardous waste number that would
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apply if the hazardous secondary
material was managed as hazardous
waste and the U.S. DOT proper shipping
name, hazard class and ID number (UN/
NA) for each hazardous secondary
material as identified in 49 CFR parts
171 through 177;


(C) The estimated frequency or rate at
which the hazardous secondary material
is to be exported and the period of time
over which the hazardous secondary
material is to be exported;


(D) The estimated total quantity of
hazardous secondary material;


(E) All points of entry to and
departure from each foreign country
through which the hazardous secondary
material will pass;


(F) A-description of the means by
which each shipment of the hazardous
secondary material will be transported
(e.g., mode of transportation vehicle (air,
highway, rail, water, etc.), type(s) of
container (drums, boxes, tanks, etc.));


(G) A description of the manner in
which the hazardous secondary material
will be reclaimed in the receiving
country(H) he name and address of the


reclaimer, any intermediate facility and
any alternate reclaimer and intermediate
facilities; and


(I) The name of any transit countries
through which the hazardous secondary
material will be sent and a description
of the approximate length of time it will
remain in such countries and the nature
of its handling while there (for purposes
of this section, the terms
"Acknowledgement of Consent",
"receiving country" and "transit
country" are used as defined in 40 CFR
262.51 with the exception that the terms
in this section refer to hazardous
secondary materials, rather than
hazardous waste):


(ii) Notifications submitted by mail
should be sent to fihe following' mailing
address: Office of Enforcement and
Compliance Assurance, Office of
Federal Activities, International
Compliance Assurance Division, (Mail
Code 2254A), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Hand-delivered
notifications should be delivered to:
Office of Enforcement and Compliance
Assurance, Office of Federal Activities,
International Compliance Assurance
Division, Environmental Protection
Agency, Ariel Rios Bldg., Room 6144,
12th St. and Pennsylvania Ave., NW.,
Washington, DC 20004. In both cases,
the following shall be prominently
displayed on the front of the envelope:
"Attention: Notification of Intent to
Export."


(iii) Except for changes to the
telephone number in paragraph


(a)(25)(i)(A) of this section and
decreases in the quantity of hazardous
secondary material indicated pursuant
to paragraph (a)(25)(i)(D) of this section,
when the conditions specified on the
original notification change (including
any exceedance of the estimate of the
quantity of hazardous secondary
material specified in the original
notification), the hazardous secondary
material generator must provide EPA
with a written renotification of the
change. The shipment cannot take place
until consent of the receiving country to
the changes (except for changes to
paragraph (a)(25)(i)(I) of this section and
in the ports of entry to and departure
from transit countries pursuant to
paragraphs (a)(25)(i)(E) of this section)
has been obtained and the hazardous
secondary material generator receives
from EPA an Acknowledgment of
Consent reflecting the receiving
country's consent to the changes.


(iv) Upon request by EPA, the
hazardous secondary material generator
shall furnish to EPA any additional
information which a receiving country
requests in order to respond to a
notification.


(v) EPA will provide a complete
notification to the receiving country .and
any transit countries. A notification is
complete when EPA receives a
notification which EPA determines
satisfies the requirements of paragraph
(a)(25)(i)-of this section. Where a claim
of confidentiality is asserted with
respect to any notification information
required by paragraph (a)(25)(i) of this
section, EPA may find the notification
not complete until any such claim is
resolved in accordance with 40 CFR
260.2.


(vi) The export of hazardous
secondary material under this paragraph
(a)(25) is prohibited unless the receiving
country consents to the intended export.
When the receiving country consents in
writing to the receipt of the hazardous
secondary material, EPA will send an
Acknowledgment of Consent to the
hazardous secondary material generator.
Where the receiving country objects to
receipt of the hazardous secondary
material or withdraws a prior consent,
EPA will notify the hazardous
secondary material generator in writing.
EPA will also notify the hazardous
secondary material generator of any
responses from transit countries.


(vii) For exports to OECD Member
countries, the receiving country may
respond to the notification using tacit
consent. If no objection has been lodged
by any receiving country or transit
countries to a notification provided
pursuant to paragraph (a)(25)(i) of this
section within thirty (30) days after the


date of issuance of the
acknowledgement of receipt of
notification by the competent authority
of the receiving country, the
transboundary movement may
commence. In such cases, EPA will send
an Acknowledgment of Consent to
inform the hazardous secondary
material generator that the receiving
country and any relevant transit
countries have not objected to the
shipment, and are thus presumed to
have consented tacitly. Tacit consent
expires one (1) calendar year after the
close of the thirty (30) day period;
renotification and renewal of all
consents is required for exports after
that date.


(viii) A copy of the Acknowledgment
of Consent must accompany the
shipment. The shipment must conform
to the terms of the Acknowledgment of
Consent.


(ix) If a shipment cannot be delivered
for any reason to the reclaimer,
intermediate facility or the alternate
reclaimer or alternate intermediate
facility, the hazardous secondary
material generator must re-notify EPA of
a change in the conditions of the
original notification to allow shipment
to a new reclaimer in accordance with
paragraph (iii) of this section and obtain
another Acknowledgment of Consent.


(x) Hazardous secondary material
generators must keep a copy of each
notification of intent to export and each
Acknowledgment of Consent for a
period of three years following receipt
of the Acknowledgment of Consent.


(xi) Hazardous secondary material
generators must file with the
Administrator no later than March 1 of
each year, a report summarizing the
types, quantities, frequency and
ultimate destination of all hazardous
secondary materials exported during the
previous calendar year. Annual reports
submitted by mail should be sent to the
following address: Office of
Enforcement and Compliance
Assurance, Office of Federal Activities,
International Compliance Assurance
Division (Mail Code 2254A),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460. Hand-delivered reports
should be delivered to: Office of
Enforcement and Compliance
Assurance, Office of Federal Activities,
International Compliance Assurance
Division, Environmental Protection
Agency, Ariel Rios Bldg., Room 6144,
12th St. and Pennsylvania Ave., NW.,
Washington, DC 20004. Such reports
must include the following information:
. (A) Name, mailing and site address,
and EPA ID number (if applicable) of
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the hazardous secondary material
generator;


(B) The calendar year covered by the
report;


(C) The name and site address of each
reclaimer and intermediate facility;


(D) By reclaimer and intermediate
facility, for each hazardous secondary
material exported, a description of the
hazardous secondary material and the
EPA hazardous waste number that
would apply if the hazardous secondarj'
material was managed as hazardous
waste, DOT hazard class, the name and
U.S. EPA ID number (where applicable)
for each transporter used, the total
amount of hazardous secondary material
shipped and the number of shipments
pursuant to each notification;


(E) A certification signed by the
hazardous secondary material generator
which states: "I certify under penalty of
law that I have personally examined and
am familiar with the information
submitted in this and all attached
documents, and that based on my
inquiry of those individuals
immediately responsible for obtaining
the information, I believe that the
submitted information is true, accurate,
and complete. I am aware that there are
significant penalties for submitting false
information including the possibility of
fine and imprisonment."


(xii) All persons claiming an
exclusion under this paragraph (a)(25)
must provide notification as required by
§ 260.42 of this chapter..


Subparts F-G [Reserved]


N 12. In part 261, Subpart F and Subpart
G are added and reserved.
E 13. Part 261 is amended by adding
new Subpart H to read as follows:


Subpart H-Financial Requirements for
Management of Excluded Hazardous
Secondary Materials
Sec.
261.140 Applicability.
261.141 Definitions of terms as used in this


subpart.
261.142 Cost estimate.
261.143 Financial assurance condition.
261.144-261.146 [reserved].
261.147 Liability requirements.
261.148 Incapacity of owners or operators,


guarantors, or financial institutions.
261.149 Use of State-required mechanisms.
261.150 State assumption of responsibility.
261.151 Wording of the instruments.


Subpart H-Financial Requirements for
Management of Excluded Hazardous
Secondary Materials


§261.140 Applicability.
(a) The requirements of this subpart


apply to owners or operators of


reclamation and intermediate facilities
managing hazardous secondary
materials excluded under 40 CFR
§ 261.4(a)(24), except as provided
otherwise in this section.


(b) States and the Federal government
are exempt from the financial assurance
requirements of this subpart.


§261.141 Definitions of terms as used in
this subpart.


The terms defined in § 265.141(d), (f),
(g), and (h) of this chapter have the same
meaning in this subpart as they do in
§ 265.141 of this chapter.


§.261.142 Cost estimate.
(a) The owner or operator must have


a detailed written estimate, in current
dollars, of the cost of disposing of any
hazardous secondary material as listed
or characteristic hazardous waste, and
the potential cost of closing the facility
as a treatment, storage, and disposal
facility.


(1) The estimate must equal the cost
of conducting the activities described in
paragraph (a) of this section at the point
when the extent and manner of the
facility's operation would make these
activities the most expensive; and


(2) The cost estimate must be based
on the costs to the owner or operator of
hiring a third party to conduct these
activities. A third party is a party who
is neither a parent nor a subsidiary of
the owner or operator. (See definition of
parent corporation in § 265.141(d) of
this chapter.) The owner or operator
may use costs for on-site disposal in
accordance with applicable .
requirements if he can demonstrate that
on-site disposal capacity will exist at all
times over the life of the facility.


(3) The cost estimate may not
incorporate any salvage value that may
be realized with the sale of hazardous
secondary materials, or hazardous or
non-hazardous wastes if applicable
under § 265.5113(d) of this chapter,
facility structures or equipment, land, or
other assets associated with the facility.


(4) The owner or operator may not
incorporate a zero cost for hazardous
secondary materials, or hazardous or
non-hazardous wastes if applicable
under § 265.5113(d) of this chapter that
might have economic value.


(b) During the active life of the
facility, the owner or operator must
adjust the cost estimate for inflation
within 60 days prior to the anniversary
date of the establishment of the
financial instrument(s) used to comply
with § 261.143. For owners and
operators using the financial test or
corporate guarantee, the cost estimate
must be updated for inflation within 30
days after the close of the firm's fiscal


year and before submission of updated
information to the Regional
Administrator as specified in
§ 261.143(e)(3). The adjustment may be
made by recalculating the cost estimate
in current dollars, or by using an
inflation factor derived from the most
recent Implicit Price Deflator for Gross
National Product published by the U.S.
Department of Commerce in its Survey
of Current Business, as specified in
paragraphs (b)(1) and (2) of this section.
The inflation factor is the result of
dividing the latest published annual
Deflator by the Deflator for the previous
year.


(1) The first adjustment is made by
multiplying the cost estimate by the
inflation factor. The result is the
adjusted cost estimate.


(2) Subsequent adjustments are made
by multiplying the latest adjusted cost
estimate by the latest inflation factor.


(c) During the active life of the
facility, the owner or operator must
revise the cost estimate no later than 30
days after a change in a facility's
operating plan or design that would
increase the costs of conducting the
activities described in paragraph (a) or
no later than 60 days after an
unexpected event which increases the
cost of conducting the activities
described in paragraph (a) of this
section. The revised cost estimate must
be adjusted for inflation as specified in
paragraph (b) of this section.


(d) The owner or operator must keep
the following at the facility during the
operating life of the facility: The latest
cost estimate prepared in accordance
with paragraphs (a) and (c) and, when
this estimate has been adjusted in
accbrdance with paragraph (b), the latest
adjusted cost estimate.


§261.143 Financial assurance condition.
Per § 261.4(a)(24)(vi)(F) of this


chapter, an owner or operator of a
reclamation or intermediate facility
must have financial assurance as a
condition of the exclusion as required
under § 261.4(a)(24) of this chapter. He
must choose from the options as
specified in paragraphs (a) through (e) of
this section.


(a) Trust fund. (1) An owner or
operator may satisfy the requirements of
this section by establishing a trust fund
which conforms to the requirements of
this paragraph and submitting an
originally signed duplicate of the trust
agreement to the Regional
Administrator. The trustee must be an
entity which has the authority to act as
a trustee and whose trust operations are
regulated and examined by a Federal or
State agency.


HeinOnline  -- 73 Fed. Reg. 64764 2008







Federal Register/Vol. 73, No. 211/Thursday, October 30, 2008/Rules and Regulations


(2) The wording of the trust agreement
must be identical to the wording
specified in § 261.151(a)(1), and the
trust agreement must be accompanied
by a formal certification of
acknowledgment (for example, see
§ 261.151(a)(2)). Schedule A of the trust
agreement must be updated within 60
days after a change in the amount of the
current cost estimate covered by the
agreement.


(3) The trust fund must be funded for
the full amount of the current cost
estimate before it may be relied upon to
satisfy the requirements of this section.


(4) Whenever the current cost
estimate changes, the owner or operator
must compare the new estimate with the
trustee's most recent annual valuation of
the trust fund. If the value of the fund
is less than the amount of the new
estimate, the owner or operator, within
60 days after the change in the cost
estimate, must either deposit an amount
into the fund so that its value after this
deposit at least equals the amount of the
current cost estimate, or obtain other
financial assurance as specified in this
section to cover the difference.


(5) If the value of the trust fund is
greater than the total amount of the
current cost estimate, the owner or
operator may submit a written request to
the Regional Administrator for release of
the amount in excess of the current cost
estimate.


(6) If an owner or operator substitutes
other financial assurance as specified in
this section for all or part of the trust
fund, he may submit a written request
to the Regional Administrator for release
of the amount in excess of the current
cost estimate covered by the trust fund.


(7) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in
paragraph (a) (5) or (6) of this section,
the Regional Administrator will instruct
the trustee to release to the owner or
operator such funds as the Regional
Administrator specifies in writing. If the
owner or operator begins final closure
under subpart G of 40 CFR part 264 or
265, an owner or operator may request
reimbursements for partial or final
closure expenditures by submitting
itemized bills to the Regional
Administrator. The owner or operator
may request reimbursements for partial
closure only if sufficient funds are
remaining in the trust fund to cover the
maximum costs of closing the facility
over its remaining operating life. No
later than-60 days after receiving bills
for partial or final closure activities, the
Regiohal Administrator will instruct the
trustee to make reimbursements in those
amounts as the Regional Administrator
specifies in writing, if the Regional


Administrator determines that the
partial or final closure expenditures are
in accordance with the approved
closure plan, or otherwise justified. If
the Regional Administrator has reason
to believe that the maximum cost of
closure over the remaining life of the
facility will be significantly greater than
the value of the trust fund, he may
withhold reimbursements of such
amounts as he deems prudent until he
determines, in accordance with
§ 265.143(i) that the owner or operator
is no longer re quired to maintain
financial assurance for final closure of
the facility. If the Regional
Administrator does not instruct the
trustee to make such reimbursements,
he will provide to the owner or operator
a detailed written statement of reasons.


(8) The Regional Administrator will
agree to termination of the trust when:


(i) An owner or operator substitutes
alternate financial assurance as
specified in this section; or


(ii) The Regional Administrator
releases the owner or operator from the
requirements of this section in
accordance with paragraph (i) of this
section.


(b) Surety bond guaranteeing payment
into a trust fund. (1) An owner or
operator may satisfy the requirements of
this section by obtaining a surety bond
which conforms to the requirements of
this paragraph and submitting the bond
to the Regional Administrator. The
surety company issuing the bond must,
at a minimum, be among those listed as
acceptable sureties on Federal bonds in
Circular 570 of the U.S. Department of
the Treasury.


(2) The wording of the surety bond
must be identical to the wording
specified in § 261.151(b).


(3) The owner or operator who uses a
surety bond to satisfy the requirements
of this section must also establish a
standby trust fund. Under the terms of
the bond, all payments made thereunder
will be deposited by the surety directly
into the standby trust fund in
accordance with instructions from the
Regional Administrator. This standby
trust fund must meet the requirements
specified in paragraph (a) of this
section, except that:


(i) An originally signed duplicate of
the trust agreement must be submitted
to the Regional Administrator with the
surety bond; and


(ii) Until the standby trust fund is
funded pursuant to the requirements of
this section, the following are not
required by these regulations:


(A) Payments into the trust fund as
specified in paragraph (a) of this
section;


(B) Updating of Schedule A of the
trust agreement (see § 261.151(a)) to
show current cost estimates;


(C) Annual valuations as required by
the trust agreement; and


(D) Notices of nonpayment as
required by the trust agreement.


(4) The bond must guarantee that the
owner or operator will:


(i) Fund the standby trust fund in an
amount equal to the penal sum of the
bond before loss of the exclusion under
§ 261.4(a)(24) of this chapter or '


(ii) Fund the standby trust fund in an
amount equal to the penal sum within
15 days after an administrative order to
begin closure issued by the Regional
Administrator becomes final, or within
15 days after an order to begin closure
is issued by a U.S. district court or other
court of competent jurisdiction; or


(iii) Provide alternate financial
assurance as specified in this section,
and obtain the Regional Administrator's
written approval of the assurance
provided, within 90 days after receipt
by both the owner or operator and the
Regional Administrator of a notice of
cancellation of the bond from the surety.


(5) Under the terms of the bond, the
surety will become liable on the bond
obligation when the owner or operator
fails to perform as guaranteed by the
bond.


(6) The penal sum of the bond must
be in an amount at least equal to the
current cost estimate, except as
provided in paragraph (f) of this section.


(7) Whenever the current cost
estimate increases to an amount greater
than the penal sum, the owner or
operator, within 60 days after the
increase, must either cause the penal
sum to be increased to an amount at
least equal to the current cost estimate
and submit evidence of such increase to
the Regional Administrator, or obtain
other financial assurance as specified in
this section to cover the increase.
Whenever the current cost estimate
decreases, the penal sum may be
reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator.


(8) Under the terms of the bond, the
surety may cancel the bond by sending
notice of cancellation by certified mail
to the owner or operator and to the
Regional Administrator. Cancellation
may not occur, however, during the 120
days beginning on the date of receipt of
the notice of cancellation by both the
owner or operator and the Regional
Administrator, as evidenced by the
return receipts.


(9) The owner or operator may cancel
the bond if the Regional Administrator
has given prior written consent based on
his receipt of evidence of alternate
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financial assurance as specified in this
section.


(c) Letter of credit. (1) An owner or
operator may satisfy the requirements of
this section by obtaining an irrevocable
standby letter of credit which conforms
to the requirements of this paragraph
and submitting the letter to the Regional
Administrator. The issuing institution
must be an entity which has the
authority to issue letters of credit and
whose letter-of-credit operations are
regulated and examined by a Federal or
State agency.


(2) The wording of the letter of credit
must be identical to the wording
specified in § 261.151(c).


(3) An owner or operator who uses a
letter of credit to satisfy the
requirements of this section must also
establish a standby trust fund. Under
the terms of the letter of credit, all
amounts paid pursuant to a draft by the
Regional Administrator will be
deposited by the issuing institution
directly into the standby trust fund in
accordance with instructions from the
Regional Administrator. This standby
trust fund must meet the requirements
of the trust fund specified in paragraph.
(a) of this section, except that:


(i) An originally signed duplicate of
the trust agreement must be submitted
to the Regional Administrator with the
letter of credit; and


(ii) Unless the standby trust fund is
funded pursuant to the requirements of
this section, the following are not
required by these regulations:


(A) Payments into the trust fund as
specified in paragraph (a) of this
section;


(B) Updating of Schedule A of the
trust agreement (see § 261.151(a)) to
show current cost estimates;


(C) Annual valuations as required by
the trust agreement; and


(D) Notices of nonpayment as
required by the trust agreement.


(4) The letter of credit must be
accompanied by a letter from the owner
or operator referring to the letter of
credit by number, issuing institution,
and date, and providing the following
information: The EPA Identification
Number (if any issued), name, and
address of the facility, and the amount
of funds assured for the facility by the
letter of credit.


(5) The letter of credit must be
irrevocable and issued for a period of at
least 1 year. The letter of credit must
provide that the expiration date will be
automatically extended for a period of at
least 1 year unless, at least 120 days
before the current expiration date, the
issuing institution notifies both the
owner or operator and the Regional
Administrator by certified mail of a


decision not to extend the expiration
date. Under the terms of the letter of
credit, the 120 days will begin on the
-date when both the owner or operator
and the Regional Administrator have
received the notice, as evidenced by the
return receipts.


'(6) The letter of credit must be issued
in an amount at least equal to the
current cost estimate, except as
provided in paragraph (f) of this section.


(7) Whenever the current cost
estimate increases to an amount greater
than the amount of the credit, the owner
or operator, within 60 days after the
increase, must either cause the amount
of the credit to be increased so that it
at least equals the current cost estimate
and submit evidence of such increase to
the Regional Administrator, or obtain
other financial assurance as specified in
this section to cover the increase.
Whenever the current cost estimate
decreases, the amount of the credit may
be reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator.


(8) Following a determination by the
Regional Administrator that the
hazardous secondary materials do not
meet the conditions of the exclusion
under § 261.4(a)(24), the Regional
Administrator may draw on the letter of
credit.


(9) If the owner or operator does not
establish alternate financial assurance as
specified in this section and obtain
written approval of such alternate
assurance from the Regional
Administrator within 90 days after
receipt by both the owner or operator
and thd Regional Administrator of a
notice from the issuing institution that
it has decided not to extend the letter of
credit beyond the current expiration
date, the Regional Administrator will
draw on the letter of credit. The
Regional Administrator may delay the
drawing if the issuing institution grants
an.extension of the term of the credit.
During the last 30 days of any such
extension the Regional Administrator
will draw on the letter of credit if the
owner or operator has failed to provide
alternate financial assurance as
specified in this section and obtain
written approval of such assurance from
the Regional Administrator.


(10) The Regional Administrator will
return the letter of credit to the issuing
institution for termination when:


(i) An owner or operator substitutes-
alternate financial assurance as
specified in this section; or


(ii) The Regional Administrator
releases the owner or operator from the
requirements of this section in
accordance with paragraph (i) of this
section. '


(d) Insurance. (1) An owner or
operator may satisfy the requirements of
this section by obtaining insurance
which conforms to the requirements of
this paragraph and submitting a
certificate of such insurance to the
Regional Administrator At a minimum,
the insurer must be licensed to transact
the business of insurance, or eligible to
provide insurance as an excess or
surplus lines insurer, in one or more
States.


(2) The wording of the certificate of
insurance must be identical to the
wording specified in § 261.151(d).


(3) The insurance policy must be
issued for a face amount at least equal
to the current cost estimate, except as
provided in paragraph (f) of this section.
The term "face amount" means the total
amount the insurer is obligated to pay
under the policy. Actual payments by
the insurer will not change the face
amount, although the insurer's future
liability will be lowered by the amount
of the payments.


(4) The insurance policy must
guarantee that funds will be available
whenever needed to pay the cost of
removal of all hazardous secondary
materials from the unit, to pay the cost
of decontamination of the unit, to pay
the costs of the performance of activities
required under subpart G of 40 CFR
parts 264 or 265, as applicable, for the
facilities covered by this policy. The
policy must also guarantee that once
funds are needed, the insurer will be
responsible for paying out funds, up to
an amount equal to the face amount of
the policy, upon the direction of the
Regional Administrator, to such party or
parties as the Regional Administrator
specifies.


(5) After beginning partial or final
closure under 40 CFR parts 264 or 265,
as applicable, an owner or operator or
any other authorized person may
request reimbursements for closure
expenditures by submitting itemized
bills to the Regional Administrator. The
owner or operator may request
reimbursements only if the remaining
value of the policy is sufficient to cover
the maximum costs of closing the
facility over its remaining operating life.
Within 60 days after receiving bills for
closure activities, the Regional
Administrator will instruct the insurer
to make reimbursements in such
amounts as the Regional Administrator
specifies in writing if the Regional
Administrator determines that the
expenditures are in accordance with the
approved plan or otherwise justified. If
the Regional Administrator has reason
to believe that the maximum cost over
the remaining life of the facility will be
significantly greater than the face
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amount of the policy, he may withhold
reimbursement of such amounts as he
deems prudent until he determines, in
accordance with paragraph (h) of this
secti6n, that the owner or operator is no
longer required to maintain financial
assurance for the particular facility. If
the Regional Administrator does not
instruct the insurer to make such
reimbursements, he will provide to the
owner or operator a detailed written
statement of reasons.


(6) The owner or operator must
maintain the policy in full force and
effect until the Regional Administrator
consents to termination of the policy by
the owner or operator as specified in
paragraph (i)(10) of this section. Failure
to pay the premium, without
substitution of alternate financial
assurance as specified in this section,
will constitute a significant violation of
these regulations warranting such
remedy as the Regional Administrator
deems necessary. Such violation will be
deemed to begin upon receipt by the
Regional Administrator of a notice of
future cancellation, termination, or
failure to renew due to nonpayment of
the premium, rather than upon the date
of expiration.


(7) Each policy must contain a
provision allowing assignment of the
policy to a successor owner or operator.
Such assignment may be conditional
upon consent of the insurer, provided
such consent is not unreasonably
refused.


(8) The policy must provide that the
insurer may not cancel, terminate, or
fail to renew the policy except for
failure to pay the premium. The
automatic renewal of the policy must, at
a minimum, provide the insured with
the option of renewal at the face amount
of the expiring policy. If there is a
failure to pay the premium, the insurer
may elect to cancel, terminate, or fail to
renew the policy by sending notice by
certified mail to the owner or operator
and the Regional Administrator.
Cancellation, termination, or failure to
renew may not occur, however, during
the 120 days beginning with the date of
receipt of the notice by both the
Regional Administrator and the owner
or operator, as evidenced by the return
receipts. Cancellation, termination, or
failure to renew may not occur and the
policy will remain in full force and
effect in the event that on or before the
date of expiration:


(i) The Regional Administrator deems
the facility abandoned; or


(ii) Conditional exclusion or interim
status is lost, terminated, or revoked; or


(iii) Closure is ordered by the
Regional Administrator or a U.S. district


court or other court of competent
jurisdiction; or


(iv) The owner or operator is named
as debtor in a voluntary or involuntary
proceeding under Title 11 (Bankruptcy),
U.S. Code; or


(v) The premium due is paid.
(9) Whenever the current cost


estimate increases to an amount greater
than the face amount of the policy, the
owner or operator, within 60 days after
the increase, must either cause the face
amount to be increased to an amount at
least equal to the current cost estimate
and submit evidence of such increase to
the Regional Administrator, or obtain
other financial assurance as specified in
this section to cover the increase.
Whenever the current cost estimate
decreases, the face amount may be
reduced to the amount of the current
cost estimate following written approval
by the Regional Administrator.


(10) The Regional Administrator will
give written consent to the owner or
operator that he may terminate the
insurance policy when:


(i) An owner or operator substitutes
alternate financial assurance as
specified in this section; or


(ii) The Regional Administrator
releases the owner or operator from the
requirements of this section in
accordance with paragraph (i) of this
section.


(e) Financial test and corporate
guarantee. (1) An owner or operator
may satisfy the requirements of this
section by demonstrating that he passes
a financial test as specified in this
paragraph. To pass this test the owner
or operator must meet the criteria of
either paragraph (e)(1) (i) or (ii) of this
section:


(i) The owner or operator must have:
(A) Two of the following three ratios:


A ratio of total liabilities to net worth
less than 2.0; a ratio of the sum of net
income plus depreciation, depletion,
and amortization to total liabilities
greater than 0.1; and a ratio of current
assets to current liabilities greater than
1.5; and


(B) Net working capital and tangible
net worth each at least six times the sum
of the current cost estimates and the
current plugging and abandonment cost
estimates; and


(C) Tangible net worth of at least $10
million; and


(D) Assets located in the United States
amounting to at least 90 percent of total
assets or at least six times the sum of the
current cost estimates and the current
plugging and abandonment cost
estimates.


(ii) The owner or operator must have:
(A) A current rating for his most


recent bond issuance of AAA, AA, A, or


BBB as issued by Standard and Poor's
or Aaa, Aa, A, or Baa as issued by
Moody's; and


(B) Tangible net worth at least six
times the sum of the current cost
estimates and the current plugging and
abandonment cost estimates; and


(C) Tangible net worth of at least $10
million; and
(D) Assets located in the United States


amounting to at least 90 percent of total
assets or at least six times the sum of the
current cost estimates and the current
plugging and abandonment cost
estimates.


(2) The phrase "current cost
estimates" as used in paragraph (e)(1) of
this section refers to the cost estimates
required to be shown in paragraphs 1-
4 of the letter from the owner's or
operator's chief financial officer
(§ 261.151(e)). The phrase "current
plugging and abandonment cost
estimates" as used in paragraph (e)(1) of
this section refers to the cost estimates
required to be shown in paragraphs 1-
4 of the letter from the owner's or
operator's chief financial officer
(§ 144.70(f) of this chapter).


(3) To demonstrate that he meets this
test, the owner or operator must submit
the following items to the Regional
Administrator:


(i) A letter signed by the owner's or
operator's chief financial officer and
worded as specified in § 261.151(e); and


(ii) A copy of the independent
certified public accountant's report on
examination of the owner's or operator's
financial statements for the latest
completed fiscal year; and


(iii) If the chief financial officer's
letter providing evidence of financial
assurance includes financial data
showing that the owner or operator
satisfies paragraph (e)(1)(i) of this
section that are different from the data
in the audited financial statements
referred to in paragraph (e)(3)(ii)of this
section or any other audited financial
statement or data filed with the SEC,
then a special report from the owner's
or operator's independent certified
public accountant to the owner or
operator is required. The special report
shall be based upon an agreed upon
procedureg engagement in accordance


* with professional auditing standards
and shall describe the procedures
performed in comparing the data in the
chief financial officer's letter derived
from the independently audited, year-
end financial statements for the latest
fiscal year with the amounts iW such
financial statements, the findings of the
comparison, and the reasons for any
differences.


14) The owner or operator may obtain
an extension of the time allowed for
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submission of the documents specified
in paragraph (e)(3) of this section if the
fiscal year of the owner or operator ends
during the 90 days prior to the effective
date of these regulations and if the year-
end financial statements for that fiscal
year will be audited by an independent
certified public accountant. The
extension will end no later than 90 days
after the end of the owner's or operator's
fiscal year. To obtain the extension, the
owner's or operator's chief financial
officer must send, by the effective date
of these regulations, a letter to the
Regional Administrator of each Region
in which the owner's or operator's
facilities to be covered by the financial
test are located. This letter from the
chief financial officer must:


(i) Request the extension;
(ii) Certify that he has grounds to


believe that the owner or operator meets
the criteria of the financial test;


(iii) Specify for each facility to be
covered by the test the EPA
Identification Number (if any issued),
name, address, and current cost
estimates to be covered by the test;


(iv) Specify the date ending the
owner's or operator's last complete
fiscal year before the effective date of
these regulations in this subpart;


(v) Specify the date, no later than 90
days after the end of such fiscal year,
when he will submit the documents
specified in paragraph (e)(3) of this
section; and


(vi) Certify that the year-end financial
statements of the owner or operator for
such fiscal year will be audited by an
independent certified public
accountant.


(5) After the initial submission of
items specified in paragraph (e)(3) of
this section, the owner or operator must
send updated information to the
Regional Administrator within 90 days
after the close of each. succeeding fiscal
year. This information must consist of
all three items specified in paragraph
(e)(3) of this section.


(6) If the owner or operator no longer
meets the requirements of paragraph
(e)(1) of this section, he must send
notice to the Regional Administrator of
intent to establish alternate financial
assurance as specified in this Section.
The notice must be sent by certified
mail within 90 days after the end of the
fiscal year for which the year-end
financial data show that the owner or
operator no longer meets the
requirements. The owner or operator
must provide the alternate financial
assurance within 120 days after the end
of such fiscal year.


(7) The Regional Administrator may,
based on a reasonable belief that the
owner or operator may no longer meet


the requirements of paragraph (e)(1) of
this section, require reports of financial
condition at any time from the owner or
operator in addition to those specified
in paragraph (e)(3) of this section. If the
Regional Administrator finds, on the
basis of such reports or other
information, that the owner or operator
no longer meets the requirements of
paragraph (e)(1) of this section, the
owner or operator must provide
alternate financial assurance as
specified in this section within 30 days
after notification of such a finding.


(8) The Regional Administrator may
disallow use of this test on the basis of
qualifications in the opinion expressed
by the independent certified public
accountant in his report on examination
of the owner's or operator's financial
statements (see paragraph (e)(3)(ii) of
this section). An adverse opinion or a
disclaimer of opinion will be cause for
disallowance. The Regional
Administrator will evaluate other
qualifications on an individual basis.
The owner or operator must provide
alternate financial assurance as
specified in this section within 30 days
after notification of the disallowance.


(9) The owner or operator is no longer
required to submit the items specified in
paragraph (e)(3) of this section when:


(i) An owner or operator substitutes
alternate financial assurance as
specified in this section; or


(ii) The Regional Administrator
releases the owner or operator from the
requirements of this section in
accordance with paragraph (i) of this
section.


(10) An owner or operator may meet
the requirements of this section by
obtaining a written guarantee. The
guarantor must be the direct or higher-
tier parent corporation of the owner or
operator, a firm whose parent
corporation is also the parent
corporation of the owner or operator, or
a firm with a "substantial business
relationship" with the owner or
operator. The guarantor must meet the
requirements for owners or operators in
paragraphs (e)(1) through (8) of this
section and must comply with the terms
of the guarantee. The wording of the
guarantee must be identical to the
wording specified in § 261.151(g)(1). A
certified copy of the guarantee must
accompany the items sent to the
Regional Administrator as specified in
paragraph (e)(3) of this section. One of
these items must be the letter from the
guarantor's chief financial officer. If the
guarantor's parent corporation is also
the parent corporation of the owner or
operator, the letter must describe the
value received in consideration of the
guarantee. If the guarantor is a firm with


a "substantial business relationship"
with the owner or operator, this letter
must describe this "substantial business
relationship" and the value received in
consideration of the guarantee. The
terms of the guarantee must provide
that:


(i) Following a determination by the
Regional Administrator that the
hazardous secondary materials at the
owner or operator's facility covered by
this guarantee do not meet the
conditions of the exclusion under
§ 261.4(a)(24) of this chapter, the
guarantor will dispose of any hazardous
secondary material as hazardous waste
and close the facility in accordance with
closure requirements found in parts 264
or 265 of this chapter, as applicable, or
establish a trust fund as specified in
paragraph (a) of this section in the name
of the owner or operator in the amount
of the current cost estimate.


(ii) The corporate guarantee will
remain in force unless the guarantor
sends notice of cancellation by certified
mail to the owner or operator and to the
Regional Administrator. Cancellation
may not occur, however, during the 120
days beginning on the date of receipt of
the notice of cancellation by both the
owner or operator and the Regional
Administrator, as evidenced by the
return receipts.


(iii) If the owner or operator fails to
provide alternate financial assurance as
specified in this section and obtain the
written approval of such alternate
assurance from the Regional
Administrator within 90 days after
receipt by both the owner or operator
and the Regional Administrator of a
notice of cancellation of the corporate
guarantee from the guarantor, the.
guarantor will provide such alternate
financial assurance in the name of the
owner or operator.


(f) Use of multiple financial
mechanisms. An owner or operator may
satisfy the requirements of this section
by establishing more than one financial
mechanism per facility. These
mechanisms are limited to trust funds,
surety bonds, letters of credit, and
insurance. The mechanisms must be as
specified in paragraphs (a) through (d)
of this section, respectively, of this
section, except that it is the combination
of mechanisms, rather than the single
mechanism, which must provide
financial assurance for an amount at
least equal to the current cost estimate.
If an owner or operator uses a trust fund
in combination with a surety bond or a
letter of credit, he may use the trust
fund as the standby trust fund for the
other mechanisms. A single standby
trust fund may be established for two or
more mechanisms. The Regional
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Administrator may use any or all of the
mechanisms to provide for the facility.


(g) Use of a financial mechanism for
multiple facilities. An owner or operator
may use a financial assurance
mechanism specified in this section to
meet the requirements of this section for
more than one facility. Evidence of
financial assurance submitted to the
Regional Administrator must include a
list showing, for each facility, the EPA
Identification Number (if any issued),
name, address, and the amount of funds
assured by the mechanism. If the
facilities covered by the mechanism are
in more than one Region, identical
evidence of financial assurance must be
submitted to and maintained with the
Regional Administrators of all such
Regions. The amount of funds available
through the mechanism must be no less
than the sum of funds that would be
available if a separate mechanism had
been established and maintained for
each facility. In directing funds
available through the mechanism for
any of the facilities covered by the
mechanism, the Regional Administrator
may direct only the amount of funds
designated for that facility, unless the
owner or operator agrees to the use of
additional funds available under the
mechanism.


(h) Removal and Decontaminption
Plan for Release (1) An owner or
operator of a reclamation facility or an
intermediate facility who wishes to be
released from his financial assurance
obligations under § 261.4(a)(24)(vi)(F) of
this-chapter must submit a plan for
removing all hazardous secondary
material residues to the Regional
Administrator at least 180 days prior to
the date on which he expects to cease
to operate under the exclusion.


(2) The plan must include, at least:
(A) For each hazardous secondary


materials storage unit subject to
financial assurance requirements under
§ 261.4(a)(24)(vi)(F), a description of
how all excluded hazardous secondary
materials will be recycled or sent for
recycling, and how all residues,
contaminated containment systems
(liners, etc), contaminated soils,
subsoils, structures, and equipment will
be removed or decontaminated as
necessary to protect human health and
the environment, and


(B) A detailed description of the steps
necessary to remove or decontaminate
all hazardous secondary material
residues and contaminated containment
system components, equipment,
structures, and soils including, but not
limited to, procedures for cleaning
equipment and removing contaminated
soils, methods for sampling and testing
surrounding soils, and criteria for


determining the extent of
decontamination necessary to protect
human health and the environment; and


(C) A detailed description of any other
activities necessary to protect human
health and the environment during this
timeframe, including, but not limited to,
leachate collection, run-on and run-off
control, etc; and


(D) A schedule for conducting the
activities described which, at a
minimum, includes the total time
required to remove all excluded
hazardous secondary materials for
recycling and decontaminate all units
subject to financial assurance under
§ 261.4(a)(24)(vi)(F) and the time
required for intervening activities which
will allow tracking of the progress of
decontamination.• (3) The Regional Administrator will
provide the owner or operator and the
public, through a newspaper notice, the
opportunity to submit written
comments on the plan and request
modifications to the plan no later than
30 days from the date of the notice. He
will also, in response to a request or at
his discretion, hold a public hearing
whenever such a hearing might clarify
one or more issues concerning the plan.
The Regional Administrator will give
public notice of the hearing at least 30
days before it occurs. (Public notice of
the hearing may be given at the same
time as notice of the opportunity for the
public to submit written comments, and
the two notices may be combined.) The
Regional Administrator will approve,
modify, or disapprove the plan within
90 days of its receipt. If the Regional
Administrator does not approve the
plan, he shall provide the owner or
operator with a detailed written
statement of reasons for the refusal and
the owner or operator must modify the
plan or submit a new plan for approval-
within 30 days after receiving such
written statement. The Regional
Administrator will approve or modify
this plan in writing within 60 days. If
the Regional Administrator modifies the
plan, this modified plan becomes the
approved plan. The Regional
Administrator must assure that the
approved plan is consistent with
paragraph (h) of this section. A copy of
the modified plan with a detailed
statement of reasons for the
modifications must be mailed to the
owner or operator.


(4) Within 60 days of completion of
the activities described for each
hazardous secondary materials
management unit, the owner or operator
must submit to the Regional
Administrator, by registered mail, a
certification that all hazardous
secondary materials have been removed


from the unit and the unit has been
decontaminated in accordance with the
specifications in the approved plan. The
certification must be signed by the
owner or operator and by a qualified
Professional Engineer. Documentation
supporting the Professional Engineer's
certification must be furnished to the
Regional Administrator, upon request,
until he releases the owner or operator
from the financial assurance
requirements for § 261.4(a)(24)(vi)(F).


(i) Release of the owner or operator
from the requirements of this section.
Within 60 days after receiving
certifications from the owner or operator
and a qualified Professional Engineer
that all hazardous secondary materials
have been removed from the facility or
a unit at the facility and the facility or
a unit has been decontaminated in
accordance with the approved plan per
paragraph (h), the Regional
Administrator will notify the owner or
operator in writing that he is no longer
required under § 261.4(a)(24)(vi)(F) to
maintain financial assurance for that
facility or a unit at the facility, unless
the Regional Administrator has reason
to believe that all hazardous secondary
materials have not been removed from
the facility or unit at a facility or that
the facility or unit has not been
decontaminated in accordance with the
approved plan. The Regional
Administrator shall provide the owner
or operator a detailed written statement
of any such reason to believe that all
hazardous secondary materials have not
been removed from the unit or that the
unit has not been decontaminated in
accordance with the approved plan.


§§ 261.144-261.146 [Reserved]


§ 261.147 Liability requirements.


(a) Coverage for sudden accidental
occurrences. An owner or operator of a
hazardous secondary material
reclamation facility or an intermediate
facility subject to financial assurance
requirements under § 261.4(a)(24)(vi)(F)
of this chapter, or a group of such
facilities, must demonstrate financial
responsibility for bodily injury and
property damage to third parties caused
by sudden accidental occurrences
arising from operations of the facility or
group of facilities. The owner or
operator must have and maintain
liability coverage for sudden accidental
occurrences in the amount of at least $1
million per occurrence with an annual
aggregate of at least $2 million,
exclusive of legal defensecosts. This
liability coverage may be demonstrated
as specified in paragraphs (a) (1), (2),
(3), (4), (5), or (6) of this section:
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(1) An owner or operator may
demonstrate the required liability
coverage by having liability insurance as
specified in this paragraph.


(i) Each insurance policy must be
amended by attachment of the
Hazardous Secondary Material Facility
Liability Endorsement, or evidenced by
a Certificate of Liability Insurance. The
wording of the endorsement must be
identical to the wording specified in
§ 261.151(h). The wording of the
certificate of insurance must be
identical to the wording specified in
§ 261.151(i). The owner or operator
must submit a signed duplicate original
of the endorsement or the certificate of
insurance to the Regional
Administrator, or Regional
Administrators if the facilities are
located in more than one Region. If
requested by a Regional Administrator,
the owner or operator must provide a
signed duplicate original of the
insurance policy.


(ii) Each insurance policy must be
issued by an insurer which, at a
minimum, is licensed to transact the
business of insurance, or eligible to
provide insurance as an excess or
surplus lines insurer, in one or more
States.


(2) An owner or operator may meet
the requirements of this section by
passing a financial test or using the
.guarantee for liability coverage as
specified in paragraphs (f) and (g) of this
section.


(3) An owner or operator may meet
the requirements of this section by
obtaining a letter of credit for liability
coverage as specified in paragraph (h) of
this section.


(4) An owner or operator may meet
the requirements of this section by
obtaining a surety bond for liability
coverage as specified in paragraph (i) of
this section.


(5) An owner or operator may meet
the requirements of this section by
obtaining a trust fund for liability
coverage as specified in paragraph (j) of
this section.


(6) An owner or operator may
demonstrate the required liability
coverage through the use of
combinations of insurance, financial
test, guarantee, letter of credit, surety
bond, and trust fund, except that the
owner or operator may not combine a
financial test covering part of the
liability coverage requirement with a
guarantee unless the financial statement
of the owner or operator is not
consolidated with the financial
statement of the guarantor. The amounts
of coverage demonstrated must total at
least the minimum amounts required by
this section. If the owner or operator


demonstrates the required coverage
through the use of a combination of
financial assurances under this
paragraph, the owner or operator shall
specify at least one such assurance as
"primary" coverage and shall specify
other assurance as "excess" coverage.


(7) An owner or operator shall notify
the Regional Administrator in writing
within 30 days whenever:


(i) A claim results in a reduction in
the amount of financial assurance for
liability coverage provided by a
financial instrument authorized in
paragraphs (a)(1) through (a)(6) of this
section; or


(ii) A Certification of Valid Claim for
bodily injury or property damages
caused by a sudden or non-sudden
accidental occurrence arising from the
operation of a hazardous secondary
material reclamation facility or
intermediate facility is entered between
the owner or operator and third-party
claimant for liability coverage under
paragraphs (a)(1) through (a)(6) of this
section; or


(iii) A final court order establishing a
judgment for bodily injury or property
damage caused by a sudden or non-
sudden accidental occurrence arising
from the operation of a hazardous
secondary material reclamation facility
or intermediate facility is issued against
the owner or operator or an instrument
that is providing financial assurance for
liability coverage under paragraphs
(a)(1) through (a)(6) of this section.


(b) Coverage for nonsudden accidental
occurrences. An owner or operator of a
hazardous secondary material
reclamation facility or intermediate
facility with land-based units, as
defined in § 260.10 of this chapter,
which are used to manage hazardous
secondary materials excluded under
§ 261.4(a)(24) of this chapter or a group
of such facilities, must demonstrate
financial responsibility for bodily injury
and property damage to third parties
caused by nonsudden accidental
occurrences arising from operations of
the facility or group of facilities. The
owner or operator must have and
maintain liability coverage for
nonsudden accidental occurrences in
the amount of at least $3 million per
occurrence with an annual aggregate of
at least $6 million, exclusive of legal
defense costs. An owner or operator
who must meet the requirements of this
section may combine the required per-
occurrence coverage levels for sudden
and nonsudden accidental occurrences
into a single per-occurrence level, and
combine the required annual aggregate
coverage levels for sudden and
nonsudden accidental occurrences into
a single annual aggregate level. Owners


or operators who combine coverage
le, Vels for sudden and nonsudden
accidental occurrences must maintain
liability coverage in the amount of at
least $4 million per occurrence and $8
million annual aggregate. This liability
coverage may be demonstrated as
specified in paragraph (b)(1), (2), (3), (4),
(5), or (6) of this section:


(1) An owner or operator may
demonstrate the required liability
coverage by having liability insurance as
specified in this paragraph.


(i) Each insurance policy must be
amended by attachment of the
Hazardous Secondary Material Facility
Liability Endorsement or evidenced by
a Certificate of Liability Insurance. The
wording of the endorsement must be
identical to the wording specified in
§ 261.151(h). The wording of the
certificate of insurance must be
identical to the wording specified in
§ 261.151(i). The owner or operator
must submit a signed duplicate original
of the endorsement or the certificate of
insurance to the Regional
Administrator, or Regional
Administrators if the facilities are
located in more than one Region. If
requested by a Regional Administrator,
the owner or operator must provide a
signed duplicate original of the
insurance policy.


(ii) Each insurance policy must be
issued by an insurer which, at a
minimum, is licensed to transact the
business of insurance, or eligible to
provide insurance as an excess or
surplus lines insurer, in one or more
States.


(2) An owner or operator may meet
the requirements of this section by
passing a financial test or using the
guarantee for liability coverage as
specified in paragraphs (f) and (g) of this
section.


(3) An owner or operator may meet
the requirements of this section by
obtaining a letter of credit for liability
coverage as specified in paragraph (h) of
this section.


(4) An owner or operator may meet
the requirements of this section by
obtaining a surety bond for liability
coverage as specified in paragraph (i) of
this section.


(5) An owner or operator may meet
the requirements of this section by
obtaining a trust fund for liability
coverage as specified in paragraph (j) of
this section.


(6) An owner or operator may
demonstrate the required liability
coverage through the use of
combinations of insurance, financial
test, guarantee, letter of credit, surety
bond, and trust fund, except that the
owner or operator may not combine a
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financial test covering part of the
,liability coverage requirement with a
guarantee unless the financial statement
of the owner or operator is not
consolidated withthe financial
statement of the guarantor. The amounts
of coverage demonstrated must total at
least the minimum amounts required by
this section. If the owner or operator
demonstrates the required coverage
through the use of a combination of
financial assurances under this
paragraph, the owner or operator shall
specify at least one such assurance as
"primary" coverage and shall specify
other assurance as "excess" coverage.


(7) An owner or operator shall notify
the Regional Administrator in writing
within 30 days whenever:


(i) A claim results in a reduction in
the amount of financial assurance for
liability coverage provided by a
financial instrument authorized in
paragraphs (b)(1) through (b)(6) of this
section; or


(ii) A Certification of Valid Claim for
bodily injury or property damages
caused by a sudden or non-sudden
accidental occurrence arising from the
operation of a hazardous secondary
material treatment and/or storage
facility is entered between the owner or
operator and third-party claimant for
liability coverage under paragraphs
(b)(1) through (b)(6) of this section; or


(iii) A final court order establishing a
judgment for bodily injury or property
damage caused by a sudden or non-
sudden accidental occurrence arising
from the operation of a hazardous
secondary material treatment and/or
storage facility is issued against the
owner or operator or an instrument that
is providing financial assurance for
liability coverage under paragraphs
(b)(-1) through (b)(6) of this section.


(c) Request for variance. If an owner
or operator can demonstrate to the
satisfaction of the Regional
Administrator that the levels of
financial responsibility required by
paragraph (a) or (b) of this section are
not consistent with the degree and
duration of risk associated with
treatment and/or storage at the facility
or group of facilities, the owner or
operator may obtain a variance from the
Regional Administrator. The request for
a variance must be submitted in writing
to the Regional Administrator. If
granted, the variance will take the form
of an adjusted level of required liability
coverage, such level to be based on the
Regional Administrator's assessment of
the degree and duration of risk
associated with the ownership or
operation of the facility or group of
facilities. The Regional Administrator
may require an owner or operator who


requests a variance to provide such
technical and engineering information
as is deemed necessary by the Regional
Administrator to determine a level of
financial responsibility other than that
required by paragraph (a) or (b) of this
section.


(d) Adjustments by the Regional
Administrator. If the Regional
Administrator determines that the levels
of financial responsibility required by
paragraph (a) or (b) of this section are
not consistent with the degree and
duration of risk associated with
treatment and/or storage at the facility
or group of facilities, the Regional
Administrator may adjust the level of
financial responsibility required under
paragraph (a) or (b) of this section as
may be necessary to protect human
health and the environment. This
adjusted level will be based on the
Regional Administrator's assessment of
the degree and duration of risk
associated with the ownership or
operation of the facility or group of
facilities. In addition, if the Regional
Administrator determines that there is a
significant risk to human health and the
environment from nonsudden
accidental occurrences resulting from
the operations of a facility that is not a
surface impoundment, pile, or land
treatment facility, he may require that
an owner or operator of the facility
comply with paragraph (b) of this
section. An owner or operator must
furnish to the Regional Administrator,
within a reasonable time, any
information which the Regional
Administrator requests to determine
whether cause exists for such
adjustments of level or type of coverage.


(e) Period of coverage. Within 60 days
after receiving certifications from the
owner or operator and a qualified
Professional. Engineer that all hazardous
secondary materials have been removed
from the facility or a unit at the facility
and the facility or a unit has been
decontaminated in accordance with the
approved plan per § 261.143(h), the
Regional Administrator will notify the
owner or operator in writing that he is
no longer required under
§ 261.4(a)(24)(vi)(F) to maintain liability
coverage for that facility or a unit at the
facility, unless the Regional '
Administrator has reason to believe that
that all hazardous secondary materials
have not been removed from the facility
or unit at a facility or that the facility
or unit has not been decontaminated in
accordance with the approved plan.


(f) Financial test for liability coverage.
(1) An owner or operator may satisfy the
requirements of this section by
demonstrating that he passes a financial
test as specified in this paragraph. To


pass this test the owner or operator must
meet the criteria of paragraph (f)(1) (i) or
(ii) of this section:


(i) The owner or operator must have:
(A) Net working capital and tangible


net worth each at least six times the
amount of liability coverage to be
demonstrated by this test; and


(B) Tangible net worth of at least $10
million; and


(C) Assets in the United States
amounting to either:


(1) At least 90 percent of his total
assets; or


(2) at least six times the amount of
liability coverage to be demonstrated by
this test.


(ii) The owner or operator must have:
(A) A current rating for his most


recent bond issuance of AAA, AA, A, or
BBB as issued by Standard and Poor's,
or Aaa, Aa, A, or Baa as issued by
Moody's; and


(B) Tangible net worth of at least $10
million; and


(C) Tangible net worth at least six
times the amount of liability coverage to
be demonstrated by this test; and


(D) Assets in the United States
amounting to either:


(1) At least 90 percent of his total
assets; or


(2) at least six times the amount of
liability coverage to be demonstrated by
this test.


(2) The phrase "amount of liability
coverage" as used in paragraph (f)(1) of
this section refers to the annual
aggregate amounts for which coverage is
required under paragraphs (a) and (b) of
this section and the annual aggregate
amounts for which coverage is required
under paragraphs (a) and (b) of 40 CFR
264.147 and 265.147.


(3) To demonstrate that he meets this
test, the owner or operator must submit
the following three items to the Regional
Administrator:


(i) A lQtter signed by the owner's or
operator's chief financial officer and
worded as specified in § 261.151(f). If an
owner or operator is using the financial
test to demonstrate both assurance as
specified by § 261.143(e), and liability
coverage, he must submit the letter
specified in § 261.151(f) to cover both
forms of financial responsibility; a
separate letter as specified in
§ 261.151(e) is not required.


(ii) A copy of the independent
certified public accountant's report on
examination of the owner's or operator's
financial statements for the latest
completed fiscal year.


(iii) If the chief financial officer's
letter providing evidence of financial
assurance includes financial data
showing that the owner or operator
satisfies paragraph (f)(1)(i) of this
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section that are different from the data
in the audited financial statements
referred to in paragraph (f}(3)(ii) of this
section or any other audited financial
statement or data filed with the SEC,
then a special report from the owner's
or operator's independent certified
public accountant to the owner or
operator is required. The special report
shall be based upon an agreed upon
procedures engagement in accordance
with professional auditing standards
and shall describe the procedures
performed in comparing the data in the
chief financial officer's letter derived
from the independently audited, year-
end financial statements for the latest
fiscal year with the amounts in such
financial statements, the findings of the
comparison, and the reasons for any
difference.


(4) The owner or operator may obtain
a one-time extension of the time
allowed for submission of the "
documents specified in paragraph (f)(3)
of this section if the fiscal year of the
owner or operator ends during the 90
days prior to the effective date of these
regulations and if the year-end financial
statements for that fiscal year will be
audited by an independent certified
public accountant. The extension will
end no later than 90 days after the end
of the owner's or operator's fiscal year.
To obtain the extension, the owner's or
operator's chief financial officer must
send, by the effective date of these
regulations, a letter to the Regional
Administrator of each Region in which
the owner's or operator's facilities to be
covered by the financial test are located.
This letter from the chief financial
officer must:


(i) Request the extension;
(ii) Certify that he has grounds to


believe that the owner or operator meets
the criteria of the financial test;


(iii) Specify for each facility to be
covered by the test the EPA
Identification Number, name, address,
the amount of liability coverage and,
when applicable, current closure and
post-closure cost estimates to be covered
by the test;


(iv) Specify the date ending the
owner's or operator's last complete
fiscal year before the effective date of
these regulations;


(v) Specify the date, no later than 90
days after the end of such fiscal year,
when he will submit the documents
specified in paragraph (f)(3) of this
section; and


(vi) Certify that the year-end financial
statements of the owner or operator for
such fiscal year will be audited by an
independent certified public
accountant.


(5) After the initial submission of
items specified in paragraph (f)(3) of
this section, the owner or operator must
send updated information to the
Regional Administrator within 90 days
after the close of each succeeding fiscal
year. This information must consist of
all three items specified in paragraph
(f)(3) of this section.


(6) If the owner or operator no longer
meets the requirements of paragraph
(0(1) of this section, he must obtain
insurance, a letter of credit, a surety
bond, a trust fund, or a guarantee for the
entire amount of required liability
coverage as specified in this section.
Evidence of liability coverage must be
submitted to the Regional Administrator
within 90 days after the end of the fiscal
year for which the year-end financial
data show that the owner or operator no
longer meets the test requirements.


(7) The Regional Administrator may
disallow use of this test on the basis of
qualifications in the opinion expressed
by the independent certified public
accountant in his report on examination
of the owner's or operator's financial
statements (see paragraph (f)(3)(ii) of
this section). An adverse opinion or a
disclaimer of opinion will be cause for
disallowance. The Regional
Administrator will evaluate other
qualifications on an individual basis.
The owner or operator must provide
evidence of insurance for the entire
amount of required liability coverage as
specified in this section within 30 days
after notification of disallowance.


(g) Guarantee for liability coverage. (1)
Subject to paragraph (g)(2) of this
section, an owner or operator may meet
the requirements of this section by
obtaining a written guarantee,
hereinafter referred to as "guarantee."
The guarantor must be the direct or
higher-tier parent corporation of the
owner or operator, a firm whose parent
corporation is also the parent
corporation of the owner or operator, or
a firm with a "substantial business
relationship" with the owner or
operator. The guarantor must meet the
requirements for owners or operators in
paragraphs (f)(1) through (f)(6) of this
section. The wording of the guarantee
must be identical to the wording
specified in § 2 6 1 .151(g)( 2 ). A certified
copy of the guarantee must accompany
the items sent to the Regional
Administrator as specified in paragraph
(f)(3) of this section. One of these items
must be the letter from the guarantor's
chief financial officer. If the guarantor's
parent corporation is also the parent
corporation of the owner or operator,
this letter must describe the value
received in consideration of the
guarantee. If the guarantor is a firm with


a "substantial business relationship"
with the owner or operator, this letter
must describe this "substantial business
relationship" and the value received in
consideration of the guarantee.


(i) If the owner or operator fails to
satisfy a judgment based on a
determination of liability for bodily
injury or property damage to third
parties caused by sudden or nonsudden
accidental occurrences (or both as the
case may be), arising from the operation
of facilities covered by this corporate
guarantee, or fails to pay an amount
agreed to in settlement of claims arising
fromor alleged to arise from such injury
or damage, the guarantor will do so up
to the limits of coverage.


(ii) [Reserved]
(2)(i) In the case of corporations


incorporated in the United States, a
guarantee may be used to satisfy the
requirements of this section only if the
Attorneys General or Insurance
Commissioners of:


(A) The State in which the guarantor
is incorporated; and


(B) Each State in which a facility
covered by the guarantee is located have
submitted a written statement to EPA
that a guarantee executed as described
in this section and § 264.151(g)(2) is a
legally valid and enforceable obligation
in that State.


(ii) In the case of corporations
incorporated outside the United Stat6s,
a guarantee may be used to satisfy the
requirements of this section only if:


(A) The non-U.S. corporation has
identified a registered agent for service
of process in each State in which a
facility covered by the guarantee is
located and in the State in which it has
its principal place of business; and if


(B) The Attorney General or Insurance
Commissioner of each State in which a
facility covered by the guarantee is
located and the State in which the
guarantor corporation has its principal
place of business, has submitted a
written statement to EPA that a
guarantee executed as described in this
section and § 261.151(h)(2) is a legally
valid and enforceable obligation in that
State.


(h) Letter of credit for liability
coverage. (1) An owner or operator may
satisfy the requirements of this section
by obtaining an irrevocable standby
letter of credit that conforms to the
requirements of this paragraph and
submitting a copy of the letter of credit
to the Regional Administrator.


(2) The financial institution issuing
the letter of credit must be an entity that
has the authority to issue letters of
credit and whose letter of credit
operations are regulated and examined
by a Federal or State agency.
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(3) The wording of the letter of credit
must be identical to the wording
specified in § 261.151(j).


(4) An owner or operator who uses a
letter of credit to satisfy the
requirements of this section may also
establish a standby trust fund. Under
the terms of such a letter of credit, all
amounts paid pursuant to a draft by the
trustee of the standby trust will be
deposited by the issuing institution into
the standby trust in accordance with
instructions from the trustee. The
trustee of the standby trust fund must be
an entity which has the authority to act
as a trustee and whose trust operations
are regulated and examined by a Federal
or State agency.


(5) The wording of the standby trust
fund must be identical to the wording
specified in § 261.151(m).


(i) Surety bond for liability coverage.
(1) An owner or operator may satisfy the
requirements of this section by
obtaining a suretj bond that conforms to
the requirements of this paragraph and
submitting a copy of the bond to the
Regional Administrator.


(2) The surety company issuing the
bond must be among those listed as
acceptable sureties on Federal bonds in
the most recent Circular 570 of the U.S.
Department of the Treasury.


(3) The wording of the surety bond
must be identical to the wording
specified in § 261.151(k) of this chapter.


(4) A surety bond may be used to
satisfy the requirements of this section
only if the Attorneys General or
Insurance Commissioners of:


(i) The State in which the surety is
incorporated; and


(ii) Each State in which a facility
covered by the surety bond is located
have submitted a written statement to
EPA that a surety bond executed as
described in this section and
§ 261.151(k) is a legally valid and
enforceable obligation in that State.


(j) Trust fund for liability coverage. (1)
An owner or operator may satisfy the
requirements of this section by
establishing a trust fund that conforms
to the requirements of this paragraph
and submitting an originally signed
duplicate of the trust agreement to the
Regional Administrator.


(2) The trustee must be an entity
which has the authority to act as a
trustee and whose trust operations are
regulated and examined by a Federal or
State agency.


(3) The trust fund for liability
coverage must be funded for the full
amount of the liability coverage to be
provided by the trust fund before it may
be relied upon to satisfy the
requirements of this section. If at any
time after the trust fund is created the


amount of funds in the trust fund is
reduced below the full amount of the
liability coverage to be provided, the
owner or operator, by the anniversary
date of the establishment of the Fund,
must either add sufficient funds to the
trust fund to cause its value to equal the
full amount of liability coverage to be
provided, or obtain other financial
assurance as specified in this section to
cover the difference. For purposes of
this paragraph, "the full amount of the
liability coverage to be provided" means
the amount of coverage for sudden and/
or nonsudden occurrences required to
be provided by the owner or operator by
this section, less the amount of financial
assurance for liability coverage that is
being provided by other financial
assurance mechanisms being used to
demonstrate financial assurance by the
owner or operator.


(4) The wording of the trust fund must
be identical to the wording specified in
§ 261.151(1).


§261.148 Incapacity of owners or
operators, guarantors, or financial
institutions.


(a) An owner or operator must notify
the Regional Administrator by certified
mail of the commencement of a
voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code,
naming the owner or operator as debtor,
within 10 days after commencement of
the proceeding. A guarantor of a
corporate guarantee as specified in
§ 261.143(e) must make such a
notification if he is named as debtor, as
required under the terms of the
corporate guarantee.


(b) An owner or operator who fulfills
the requirements of § 261.143 or
§ 261.147 by obtaining a trust fund,
surety bond, letter of credit, or
insurance policy will be deemed to be
without the required financial assurance
or liability coverage in the event of
bankruptcy of the trustee or issuing
institution, or a suspension or
revocation of the authority of the trustee
institution to act as trustee or of the
institution issuing the surety bond,
letter of credit, or insurance policy to
issue such instruments. The owner or
operator must establish other financial
assurance or liability coverage within 60
days after such an event.


§ 261.149 Use of State-required
mechanisms.


(a) For a reclamation or intermediate
facility located in a State where EPA is
administering the requirements of this
subpart but where the State has
regulations that include requirements
for financial assurance of closure or
liability coverage, an owner or operator"


may use State-required financial
mechanisms to meet the requirements of
§ 261.143 or § 261.147 if the Regional
Administrator determines that the State
mechanisms are at least equivalent to
the financial mechanisms specified in
this subpart. The Regional
Administrator will evaluate the
equivalency of the mechanisms
principally in terms of certainty of the
availability of: Funds for the required
closure activities or liability coverage;
and the amount of funds that will be
made available. The Regional
Administrator may also consider other
factors as he deems appropriate. The
owner or operator must submit to the
Regional Administrator evidence of the
establishment of the mechanism
together with a letter requesting that the
State-required mechanism be
considered acceptable for meeting the
requirements of this subpart. The
submission must include the following
information: The facility's EPA
Identification Number (if available),
name, and address, and the amount of
funds for closure or liability coverage
assured by the mechanism. The
Regional Administrator will notify the
owner or operator of his determination
regarding the mechanism's acceptability
in lieu of financial mechanisms
specified in this subpart. The Regional
Administrator may require the owner or
operator to submit additional
information as is deemed necessary to
make this determination. Pending this
determination, the owner or operator
will be deemed to be in compliance
with the requirements of § 261.143 or
§ 261.147, as applicable.


(b) If a State-required mechanism is
found acceptable as specified in
paragraph (a) of this section except for
the amount of funds available, the
owner or operator may satisfy the
requirements of this subpart by
increasing the funds available through,
the State-required mechanism or using
additional financial mechanisms as
specified in this subpart. The amount of
funds available through the State and
Federal mechanisms must at least equal
the amount required by this subpart.


§261.150 State assumption of
responsibility.


(a) If a State either assumes legal
responsibility for an owner's or
operator's compliance with the closure
or liability requirements of this part or
assures that funds will be available from
State sources to cover those
requirements, the owner or operator will
be in compliance with the requirements
of § 261.143 or § 261.147 if the Regional
Administrator determines that the
State's assumption of responsibility is at
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least equivalent to the financial
mechanisms specified in this subpart.
The Regional Administrator will
evaluate the equivalency of State
guarantees principally in terms of:
Certainty of the availability of funds for
the required closure activities or
liability coverage; and the amount of
funds that will be made available. The
Regional Administrator may also
consider other factors as he deems
appropriate. The owner or operator
must submit to the Regional
Administrator a letter from the State
describing the nature of the State's
assumption of responsibility together
with h letter from the owner or operator
requesting that the State's assumption of
responsibility be considered acceptable
for meeting the requirements of this
subpart. The letter from the State must
include, or have attached to it, the
following information: The facility's
EPA Identification Number (if
available), name, and address, and the
amount of funds for closure or liability
coverage that are guaranteed by the
State. The Regional Administrator will
notify the owner or operator of his
determination regarding the
acceptability 6f the State's guarantee in
lieu of financial mechanisms specified
in this subpart. The Regional
Administrator may require the owner or
operator to submit additional
information as is deemed necessary to
make this determination. Pending this
determination, the owner or operator
will be deemed to be in compliance
with the requirements of § 265.143 or
§ 265.147, as applicable.


(b) If a State's assumption of
responsibility is found acceptable as
specified in paragraph (a) of this section
except for the amount of funds
available, the owner or operator may
satisfy the requirements of this subpart
by use of both the State's assurance and
additional financial mechanisms as
specified in this subpart. The amount of
funds available through the State and
Federal mechanisms must at least equal
the amount required by this subpart.


§261.151 Wording of the instruments.
(a)(1) A trust agreement for a trust


fund, as specified in g 261.143(a) must
be worded as follows, except that
instructions in brackets are to be
replaced with the relevant information
and the brackets deleted:


Trust Agreement
Trust Agreement, the "Agreement,"


entered into as of [date] by and between
[name of the owner or operator], a [name of
State] [insert "corporation," "partnership,"
"association," or "proprietorship"], the
"Grantor," and [name of corporate trustee],


[insert "incorporated in the State of
.... or "a national bank"], the "Trustee."


Whereas, the United States Environmental
Protection Agency, "EPA," an agency of the
United States Government, has established
certain regulations applicable to the Grantor,
requiring that an owner or operator of a
facility regulated under parts 264, or 265, or
satisfying the conditions of the exclusion
under § 261.4(a)(24) shall provide assurance
that funds will be available if needed for care
of the facility under 40 CFR parts 264 or 265,
subparts G, as applicable,


Whereas, the Grantor has elected to
establish a trust to provide all or part of such
financial assurance for the facilities
identified herein,


Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this
agreement, and the Trustee is willing to act
as trustee,


Now, Therefore, the Grantor and the
Trustee agree as follows:


Section 1. Definitions. As used in this
Agreement:


(a) The term "Grantor" means the owner or
operator who enters into this Agreement and
any successors or assigns of the Grantor.


(b) The term "Trustee" means the Trustee
who enters into this Agreement and any
successor Trustee.


Section 2. Identification of Facilities and
Cost Estimates. This Agreement pertains to
the facilities and cost estimates identified on
attached Schedule A [on Schedule A, for
each facility list the EPA Identification
Number (if available), name, dddress, and the
current cost estimates, or portions thereof, for
which financial assurance is demonstrated by
this Agreement].


Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
trust fund, the "Fund," for the benefit of EPA
in the event that the hazardous secondary
materials of the grantor no longer meet the
conditions of the exclusion under
§ 261.4(a)(24). The Grantor and the Trustee
intend that no third party have access to the
Fund except as herein provided. The Fund is
established initially as consisting of the
property, which is acceptable to the Trustee,
described in Schedule B attached hereto.
Such property and any other property
subsequently transferred to the Trustee is
referred to as the Fund, together with all
earnings and profits thereon, less any
payments or distributions made by the
Trustee pursuant to this Agreement. The
Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided. The Trustbe
shall not be responsible nor shall it
undertake any responsibility for the amount
or adequacy of, nor any duty to collect from
the Grantor, any payments necessary to
discharge any liabilities of the Grantor
established by EPA.


Section 4. Payments from the Fund. The
Trustee shall make payments from the Fund
as the EPA Regional Administrator shall
direct, in writing, to provide for the payment
of the costs of the performance of activities
required under subpart G of.40 CFR parts 264
or 265 for the facilities covered by this
Agreement. The Trustee shall reimburse the
Grantor or other persons as specified by the


EPA Regional Administrator from the Fund
for expenditures for such activities in such
amounts as the beneficiary shall direct in
writing. In addition, the Trustee shall refund
to the Grantor such amounts as the EPA
Regional Administrator specifies in writing.
Upon refund, such funds shall no longer
constitute part of the Fund as defined herein.


Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund
shall consist of cash or securities acceptable
to the Trustee.


Section 6. Trustee Management. The
Trustee shall invest and reinvest the
principal and income of the Fund and keep
the Fund invested as a single fund, without
distinction between principal and income, in
accordance with general investment policies
and guidelines which the Grantor may
communicate in writing to the Trustee from
time to time, subject, however, to the
provisions of this section. In investing,
reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall
discharge his duties with respect to the trust
fund solely in the interest of the beneficiary
and with the care, skill, prudence, and
diligence under the circumstances then
prevailing which persons of prudence, acting
in a like capacity and familiar with such
matters, would use in the conduct of an
enterprise of a like character and with like
aims; except that:


(i) Securities or other obligations of the
Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined
in the Investment Company Act of 1940, as
amended, 15 U.S.C. 80a-2.(a), shall not be
acquired or held, unless they are securities or
other obligations of the Federal or a State
government;


(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency
of the Federal or State government; and


(iii) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and without
liability for the payment of interest thereon.


Section 7. Commingling and Investment.
The Trustee is expressly authorized in its
discretion:


(a) To transfer from time to time any or all
of the assets of the Fund to any common,
commingled, or collective trust fund created
by the Trustee in which the Fund is eligible
to participate, subject to all of the provisions
thereof, to be commingled with the assets of
other trusts participating therein; and


(b) Tt~purchase shares in any investment
company registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et
seq., including one which may be created,
managed, underwritten, or to which
investment advice is rendered or the shares
of which are sold by the Trustee. The Trustee
may vote such shares in its discretion.


Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by the
other provisions of this Agreement or by law,
the Trustee is expressly authorized and
empowered:


(a) To sell, exchange, convey, transfer, or
otherwise dispose of any property held by it,
by public or private sale. No person dealing
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with the Trustee shall be bound to see to the
application of the purchase money or to
inquire into the validity or expediency of any
such sale or other disposition;


(b) To make, execute, acknowledge, and
deliver any and all documents of transfer and
conveyance and any and all other
instruments that may be necessary or
appropriate to carry out the powers herein
granted;


(c) To register any securities held in the
fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such
securities in a qualified central depositary
even though, when so deposited, such
securities may be merged and held in bulk
in the name of the nominee of such
depositary with other securities deposited
therein by another person, or to deposit or
arrange for the deposit of any securities
issued by the United States Government, or
any agency or instrumentality thereof, with a
Federal Reserve bank, but the books and
records of the Trustee shall at all times show
that all such securities are part of the Fund;


(d) To deposit any cash in the Fund in
interest-bearing accounts maintained or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any
other banking institution affiliated with the
Trustee, to the extent insured by an agency
of the Federal or State government; and


(e) To compromise or otherwise adjust all
claims in favor of or against the Fund.


Section 9. Taxes and Expenses. All taxes of
any kind that may be assessed or levied
against or in respect of the Fund and all
brokerage commissions incurred by the Fund
shall be paid from the Fund. All other
expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for legal services
rendered to the Trustee, the compensation of
the Trustee to the extent not paid directly by
the Grantor, and all other proper charges and
disbursements of the Trustee shall be paid
from the Fund.


Section 10. Annual Valuation. The Trustee
shall annually, at least 30 days prior to the
anniversary date of establishment of the
Fund, furnish to the Grantor and to the
appropriate EPA Regional Administrator a
statement confirming the value of the Trust.
Any securities in the Fund shall be valued
at market value as of no more than 60 days
prior to the anniversary date of establishment
of the Fund. The failure of the Grantor to
object in writing to-the Trustee within 90
days after the statement has been furnished
to the Grantor and the EPA Regional
Administrator shall constitute a conclusively
binding assent by the Grantor, barring the
Grantor from asserting any claim or liability
against the Trustee with respect to matters
disclosed in the statement.


Section 11. Advice of Counsel. The Trustee
may from time to time consult with counsel,
who may be counscl to the Grantor, with
respect to any question arising as to the
construclion of this Agreement or any action
to be taken hereunder. The Trustee shall be


fully protected, to the extent permitted by
law, in acting upon the advice of counsel.


Section 12. Trustee Compensation. The
Trustee shall be entitled to reasonable
compensation for its services as agreed upon
in writing from time to time with the Grantor.


Section 13. Successor Trustee. The Trustee
may resign or the Grantor may replace the
Trustee, but such resignation or replacement
shall not be effective until the Grantor has
appointed a successor trustee and this
successor accepts the appointment. The
successor trustee shall have the same powers
and duties as those conferred upon the
Trustee hereunder. Upon the successor
trustee's acceptance of the appointment, the
Trustee shall assign, transfer, and pay over to
the successor trustee the funds and
properties then constituting the Fund. If for
any reason the Grantor cannot or does not act
in the event of the resignation of the Trustee,
the Trustee may apply to a court of
competent jurisdiction for the appointment
of a successor trustee or for instructions. The
successor trustee shall specify the date on
which it assumes administration of the trust
in a writing sent to the Grantor, the EPA
Regional Administrator, and the present
Trustee by certified mail 10 days before such
change becomes effective. Any expenses
incurred by the Trustee as a result of any of
the acts contemplated by this Section shall be
paid as provided in Section 9.


Section 14. Instructions to the Trustee. All
orders, requests,- and instructions by the
Grantor to the Trustee shall be in writing,
signed by such persons as are designated in
the attached Exhibit A or such other
designees as the Grantor may designate by
amendment to Exhibit A. The Trustee shall
be fully protected in acting without inquiry
in accordance with the Grantor's orders,
requests, and instructions. All orders,
requests, and instructions by the EPA
Regional Administrator to the Trustee shall
be in writing, signed by the EPA Regional
Administrators of the Regions in which the
facilities are located, or their designees, and
the Trustee shall act and shall be fully
protected in acting in-accordance with such
orders, requests, and instructions. The
Trustee shall have the right to assume, in the
absence of written notice to the contrary, that
no event constituting a change or a
termination of the authority of any person to
act on behalf of the Grantor or EPA
hereunder has occurred. The Trustee shall
have no duty to act in the absence of such
orders, requests, and instructions from the
Grantor and/or EPA, except as provided for
herein.


Section 15. Amendment of Agreement.
This Agreement may be amended by an
instrument in writing executed by the
Grantor, the Trustee, and the appropriate
EPA Regional Administrator, or by the
Trustee and the appropriate EPA Regional
Administrator if the Grantor ceases to exist.


Section 16. Irrevocability a nd Termination.
Subject to the right of the parties to amend
this Agreement as provided in Section 16,
this Trust shall be irrevocable and shall
continue until terminated at the written
agreement pf the Grantor, the Trustee, and
the EPA Regional Administrator, or by the
Trustee and the EPA Regional Administrator,


if the Grantor ceases to exist. Upon
termination of the Trust: all remaining trust
property, less final trust administration
expenses, shall be delivered to the Grantor.


Section 17. Immunity and Indemnification.
The Trustee shall not incur personal liability
of any nature in connection with any act or
omission, made in good faith, in the
administration of this Trust, or in carrying
out any directions by the Grantor or the EPA
Regional Administrator issued in accordance
with this Agreement. The Trustee shall be
indemnified and saved harmless by the
Grantor or from the Trust Fund, or both, from
and against any personal liability to which
the Trustee may be subjected by reason of
any act or conduct in its official capacity,
including all expenses reasonably incurred in
its defense in the event the Grantor fails to
provide such defense.


Section 18. Choice of Law. This Agreement
shall be administered, construed, and
enforced according to the laws of the State
of [insert name of State].


Section 19. Interpretation. As used in this
Agreement, words in the singular include the
plural and words in the plural include the
singular. The descriptive headings for each
Section of this Agreement shall not affect the
interpretation or the legal efficacy of this
Agreement.


In Witness Whereof the parties have
caused this Agreement to be executed by
their respective officers duly authorized and
their corporate seals to be hereunto affixed
and attested as of the date first above written:
The parties below certify that the wording of
this Agreement is identical to the wording
specified in 40 CFR 261.151(a)(1) as such
regulations were constituted on the date first
above written.


[Signature of Grantor]
[Title]


Attest:
[Title]
[Seal]
[Signature of Trustee]


Attest:
[Title]
[Seal]
(2) The following is an example of the


certification of acknowledgment which must
accompany the trust agreement for a trust
fund as specified in § 261.143(a) of this
chapter. State requirements may differ on the
proper content of this acknowledgment.
State of
County of


On this [date], before me personally came
[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/he resides at [address], that she/he is
[title] of [corporation], the corporation
described in and which executed the above
instrument; that she/he knows the seal of
said corporation; that the seal affixed to such
instrument is such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation, and that she/he signed
her/his name thereto by like order.


[Signature of Notary Public]
(b) A surety bond guaranteeing payment


into a trust fund, as specified in § 261.143(b)
of this chapter, must be worded as follows,
except that instructions in brackets are to be
replaced with the relevant information and
the brackets deleted:
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Financial Guarantee Bond


Date bond executed:
Effective date:
Principal: [legal name and business address


of owner or operator]
Type of Organization: [insert "individual,"


"joint venture," "partnership," or
"corporation"]


State of incorporation:
Surety(ies): [name(s) and business


address(es)]
EPA Identification Number, name, address
and amount(s) for each facility guaranteed by
this bond:
Total penal sum of bond: $
Surety's bond number:


Know All Persons By These Presents, That
we, the Principal and Surety(ies) are firmly
bound to the U.S. EPA in the event that the
hazardous secondary materials at the
reclamation or intermediate facility listed
below no longer meet the conditions of the
exclusion under 40 CFR 261.4(a)(24), in the
above penal sum for the payment of which
we bind ourselves, our heirs, executors,
administrators, successors, and assigns
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum "jointly and severally" only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of
liability is indicated, the limit of liability
shall be the full amount of the penal sum.
- Whereas said Principal is required, under
the Resource Conservation and Recovery Act
as amended (RCRA), to have a permit or
interim status in order to own or operate each
facility identified above, or to meet
conditions under 40 CFR sections
261.4(a)(24), and


Whereas said Principal is required to
provide financial assurance as a condition of
permit or interim status or as a condition of
an exclusion under 40 CFR sections
261.4(a)(24) and


Whereas said Principal shall establish a
standby trust fund as is required when a
surety bond is used to provide such financial
assurance;


Now, Therefore, the conditions of the
obligation are such that if the Principal shall
faithfully, before the beginning of final
closure of each facility identified above, fund
the standby trust fund in the amount(s)
identified above for the facility,


Or, if the Principal shall satisfy all the
conditions established for exclusion of
hazardous secondary materials from coverage
as solid waste under 40 CFR sections
261.4(a)(24),


Or, if the Principal shall fund the standby
trust fund in such amount(s) within 15 days
after a final order to begin closure is issued
by an EPA Regional Administrator or a U.S.
district court or other court of competent
jurisdiction,


Or, if the Principal shall provide alternate
financial assurance, as specified in subpart H
of 40 CFR part 261, as applicable, and obtain
the EPA Regional Administrator's written
approval of such assurance, within 90 days


after the date notice of cancellation is
received by both the Principal and the EPA
Regional Administrator(s) from the
Surety(ies), then this obligation shall be null
and void; otherwise it is to remain in full
force and effect.


The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above. Upon notification by an EPA Regional
Administrator that the Principal has failed to
perform as guaranteed by this bond, the
Surety(ies) shall place funds in the amount
guaranteed for the facility(ies) into the
standby trust fund as directed by the EPA
Regional Administrator.


The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sun of the bond, but
in no event shall the obligation of the
Surety(ies) hereunder exceed the amount of
said penal sum.


The Surety(ies) may cancel the bond by
sending notice of cancellation by certified
mail to the PJrincipal and to the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located, provided,
however, that cancellation shall not occur
during the 120 days beginning on the date of
receipt of the notice of cancellation by both
the Principal and the EPA Regional
Administrator(s), as evidenced by the return
receipts.


The Principal may terminate this bond by
sending written notice to the Surety(ies),
provided, however, that no such notice shall
become effective until the Surety(ies)
receive(s) written authorization for
termination of the bond by the EPA Regional
Administrator(s) of the EPA Region(s) in
which the bonded facility(ies) is (are)
located.


[The following paragraph is an optional
rider that may be included but is not
required.]


Principal and Surety(ies) hereby agree.to
adjust the penal sum of the bond yearly so
that it guarantees a new amount, provided
that the penal sum does not increase by more
than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the EPA
Regional Administrator(s). -


In Witness Whereof, the Principal and
Surety(ies) have executed this Financial
Guarantee Bond and have affixed their seals
on the date set forth above.


The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 261.151(b) as
such regulations were constituted on the date
this bond was executed.


Principal


[Signature(s)]


[Name(s)]


[Title(s)]


Corporate Surety(ies)


.[Name and address]
State of incorporation:
Liability limit:
$
(Signature(s)]
[Name(s) and title(s)]
[Corporate seal]
[For every co-surety, provide signature(s), -


corporate seal, and other information in the
same manner as for Surety above.]


Bond premium: $
(c) A letter of credit, as specified in


§ 261.143(c) of this chapter, must be worded
as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Irrevocable Standby Letter of Credit


Regional Administrator(s)


Region(s) __ _


U.S. Environmental Protection Agency


Dear Sir or Madam: We hereby establish
our Irrevocable Standby Letter of Credit
No. __ in your favor, in the event that
the hazardous secondary materials at the
covered reclamation or intermediary
facility(ies) no longer meet the conditions of
the exclusion under 40 CFR 261.4(a)(24, at
the request and for the account of [owner's
or operator's name and address] up to the
aggregate amount of [in words] U.S. dollars
$ , available upon presentation of


(1) your sight draft, bearing reference to
this letter of credit No.-, and


(2) your signed statement reading as
follows: "I certify that the amount of the draft
is payable pursuant to regulations issued
under authority of the Resource Conservation
and Recovery Act of 1976 as amended."


This letter of credit is effective as of [date]
and shall expire on [date at least 1 year later],
but such expiration date shall be
automatically extended for a period of [at
least 1 year] on [date] and on each successive
expiration date, unless, at least 120 days
before the current expiration date, we notify
both you and [owner's or operator's name] by
certified mail that we have decided not to
extend this letter of credit beyond the current
expiration date. In the event you are so
notified, any unused portion of the credit
shall be available upon presentation of your
sight draft for 120 days after the date of
receipt by both you and [owner's or
operator's name], as shown on the signed
return receipts.


Whenever this letter of credit is drawn on
under and in compliance with the terms of
this credit, we shall duly honor such draft
upon presentation to us, and we shall deposit
the amount of the draft directly into the
standby trust fund of [owner's or operator's
name] in accordance with your instructions.


We certify that the wording of this letter of
credit is identical to the wording specified in
40 CFR 261.151(c) as such regulations were
constituted on the date shpwn immediately
below.


[Signature(s) and title(s) of official(s) of
issuing institution] [Date]


This credit is subject to [insert "the most
recent edition of the Uniform Customs and
Practice for Documentary Credits, published[Corporate seal]
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and copyrighted by the International
Chamber of Commerce," or "the Uniform
Commercial Code"].


(d) A certificate of insurance, as specified
in § 261.143(e) of this chapter, must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Certificate of Insurance


Name and Address of Insurer (herein called
the "Insurer"):


Name and Address of Insured (herein called
the "Insured"):


Facilities Covered: [List for eac
The EPA Identification Number (


issued), name, address, and the a
insurance for all facilities covered
must total the face amount shown


Face Amount:


Policy Number:


Effective Date:


'The Insurer hereby certifies tha


issued to the Insured the policy o
identified above to provide finan
assurance so that in accordance v
applicable regulations all hazardo
secondary materials can be remov
facility or any unit at the facility;
facility or any unit at the facility
decontaminated at the facilities i
above. The Insurer further warran
policy conforms in all respects w
requirements of 40 CFR 261.143(
applicable and as such regulation
constituted on the date shown im
below. It is agreed that any provis
policy inconsistent with such reg
hereby amended to eliminate suc
inconsistency.


Whenever requested by the EP
Administrator(s) of the U.S. Envi
Protection Agency, the Insurer ag
furnish to the EPA Regional Adm
a duplicate original of the policy
above, including all endorsement


I hereby certify that the wordin
certificate is identical to the word
specified in 40 CFR 261.151(d) su
regulations were constituted on U
shown immediately below.


[Authorized signature for Insurer


[Name of person signing]


[Title of person signing]


Signature of witness or notary:


[Date]


(e) A letter from the chief finau
as specified in § 261.143(e) of this
must be worded as follows, excel
instructions in brackets are to be.
with the relevant information and
brackets deleted:


Letter From Chief Financial Offic


[Address to Regional Administr
every Region in which facilities fc
financial responsibility is to be d
through the financial test are loca


h facility:
if any
mount of


I am the chief financial officer of [name
and address of firm]. This letter is in support
of this firm's use of the financial test to
demonstrate financial assurance, as specified
in subpart H of 40 CFR part 261.


[Fill out the following nine paragraphs
regarding facilities and associated cost
estimates. If your firm has no facilities that
belong in a particular paragraph, write
"None" in the space indicated. For each
facility, include its EPA Identification
Number (if any issued), name, address, and
current cost estimates.]


1. This firm is the owner or operator of the
following facilities for which financial
assurance is demonstrated through the
financial test specified in subpart H of 40
CFR 261. The current cost estimates covered
by the test are shown for each facility:


7. This firn
guarantee sp'
parts 264 and
care of the fo
operated by t
current cost e
closure care s
each facility:
above is [inse
or higher-tier
or operator; (
corporation a
owner or ope
following val
guarantee -


following sub
with the own
receiving the
cbnsideration


d, which 2. This firm guarantees, thiough the relationship
a below, guarantee specified in subpart H of 40 CFR establishing s


part 261, thp following facilities owned or 8. In States
operated by the guaranteed party. The the financial
current cost estimates so guaranteed are CFR part 264
shown for each facility: . The firm operator or g
identified above is [insert one or more: (1) financial ass
The direct or higher-tier parent corporation closure care o


t it has of the owner or operator; (2) owned by the through the uif insurance same parent corporation as the parent substhntiallycial corporation of the owner or operator, and specified in scith receiving the following value in and 265. Theons consideration of this guarantee , or closure cost e
;ed from the (3) engaged in the following substantial are shown fosand the business relationship with the owner or 9. This firrrcan be operator , and receiving the following hadentified following value in consideration of this facilities for
its that such guarantee - ]. [Attach a written closure or, if
ith the description of the business relationship or a care, is not d
d) as copy of the contract establishing such State through
.s were relationship to this letter]. financial assu
mediately 3. In States where EPA is not administering subpart H of'
sion of the the financial requirements of subpart H of 40 equivalent or
ulations is CFR part 261, this firm, as owner or operator mechanisms.
h or guarantor, is demonstrating financial post-closure


assurance for the following facilities through such financia
k Regional -the use of a test equivalent or substantially " facility: _.
ronmental equivalent to the financial test specified in This firm [i
rees to subpart H of 40 CFR part 261. The current required"] to
iniptrator(s) cost estimates covered by such a test are Securities an
listed shown for each facility: _ . for the latest]
s thereon. 4. This firm is the owner or operator of the The fiscal y
g of this following hazardous secondary materials day]. The fig.
ling management facilities for which financial marked with
tch assurance is not demonstrated either to EPA firm's indepe
he date or a State through the financial test or any financial stat


other financial assurance mechanism fiscal year, en
'specified in subpart H of 40 CFR part 261 or [Fill in Alt
equivalent or substantially equivalent State paragraph (e)
mechanisms. The current cost estimates not are used. Fill
covered by such financial assurance are of paragraph
shown for each facility:_ chapter are u


5. This firm is the owner or operator of the
following UIC facilities for which financial -Alternative I


cial officer, assurance for plugging and abandonment is 1. Sum of c


s chapter, required under part 144. The current closure all cost estim


t that cost estimates as required by 40 CFR 144.62 paragraphs at


replaced are shown for each facility: - . *2. Total li


d the 6. This firm is the owner or operator of the cost estimate,
following facilities for which financial you may ded
assurance for closure or post-closure care is from this line


"r demonstrated through the financial test 3 and 4] $
rator of specified in subpart H of 40 CFR parts 264 *3. Tangibl
or which and 265. The current closure and/or post- *4. Net wo
emonstrated closure cost estimates covered by the test are *5. Current
ted]. shown for each facility: _ *6. Current


guarantees, through the
ecified in subpart H of 40 CFR


265, the closure or post-closure
lowing facilities owned or
he guaranteed party. The
stimates for the closure or post-


to guaranteed are shown for
• The firm identified


rt one or more: (1) The direct
parent corporation of the owner


2) owned by the same parent
s the parent corporation of the
rator, and receiving the
ue in consideration of this


-; or (3) engaged in the
istantial business relationship
er or operator , and
following value in
of this guarantee _]. [Attach


cription of the business
or a copy of the contract
uch relationship to this letter].
where EPA is not administering
requirements of subpart H of 40
or 265, this firm, as owner or
uarantor, is demonstrating
trance for the closure or post-
f the following facilities
se of a test equivalent or
equivalent to the financial test
ubpart H of 40 CFR parts 264
current closure and/or post-
stimates covered by such a test
r each facility:.


is the owner or operator of the
:ardous waste management
vhich financial assurance for
a disposal facility, post-closure
emonstrated either to EPA or a
the financial test or any other


trance mechanism specified in
40 CFR parts 264 and 265 or
substantially equivalent State
The current closure and/or


cost estimates not covered by
1 assurance are shown for each


nsert "is required" or "is not
file a Form 10K with the
d Exchange Conmission (SEC)
fiscal year.
'ear of this firm ends on [month,
ires for the following items
an asterisk are derived from this
ndently audited, year-end
ements for the latest completed
tded [date].
ernative I if the criteria of
(1)(i) of § 261.143 of this chapter
in Alternative II if the criteria
(e)(1)(ii) of § 261.143(e) of this
sed.]


urrent cost estimates [total of
ates shown in the nine
ove $-


abilities [if any portion of the
s is included in total liabilities,
nct the amount of that portion
and add that amount to lines


e net worth $
rth$
assets $
liabilities $
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7. Net working capital [line 5 minus line
6] $


*8. The sum of net income plus
depreciation, depletion, and amortization
$__


*9. Total assets in U.S. (required only if
less than 90% of firm's assets are located in
the U.S.) $___-


10. Is line 3 at least $10 million? (Yes/No)


11. Is line 3 at least 6 times line 1? (Yes/
No) . .


12. Is line 7 at least 6 times line 1? (Yes/
No) a___


*13. Are at least 90% of firm's assets
located in the U.S.? If not, complete line 14
(Yes/No) ....


14. Is line 9 at least 6 times line 1? (Yes/
No) ___


15. Is line 2 divided by line 4 less than 2.0?
(Yes/No) ___ -


16. Is line 8 divided by line 2 greater than
0.1? (Yes/No) __ -


17. Is line 5 divided by line 6 greater than
1.5? (Yes/No)__


Alternative II


1. Sum of current cost estimates [total of
all cost estimates shown in the eight
paragraphs above] $_-


2. Current bond rating of most recent
issuance of this firm and name of rating
service


3. Date of issuance of bond
4. Date of maturity of bond __
.*5. Tangible net worth [if any portion of


the cost estimates is included in "total
liabilities" on your firm's financial
statements, you may add the amount of that
portion to this linel $


*6. Total assets in U.S. (required only if
less than 90% of firm's assets are located in
the U.S.) $


7. Is line 5 at least $10 million? (Yes/No)


8. Is line 5 at least 6 times line 1? (Yes/
No) __


*9. Are at least 90% of firm's assets located


in the U.S.? If not, complete line 10 (Yes/No)


10. Is line 6 at least 6 times line 1? (Yes/
No) -


I hereby certify that the wording of this
letter is identical to the wording specified in
40 CFR 261.151(e) as such regulations were
constituted on the date shown immediately
below.
[Signature]
[Name]
[Title]


[Date]


(f) A letter from the chief financial officer,
as specified in Sec. 261.147(f) of this chapter,
must be worded as follows, except that
instructions in brackets are to be replaced
with the relevant information and the
brackets deleted.


Letter From Chief Financial Officer


[Address to Regional Administrator of
every Region in which facilities for which
financial responsibility is to be demonstrated
through the financial test are located].


I am the chief financial officer of [firm's
name and address]. This letter is in support


of the use of the financial test to demonstrate
financial responsibility for liability coverage
under § 261.147[insert "and costs assured
§ 261.143(e)" if applicable] as specified in
subpart H of 40 CFR part 261.


[Fill out the following paragraphs
regarding facilities and liability coverage. If
there are no facilities that belong in a
particular paragraph; write "None" in the
space indicated. For each facility, include its
EPA Identification Number (if any issued),
name, and address].


The firm identified above is the owner or
operator of the following facilities for which
liability coverage for [insert "sudden" or
"nonsudden" or "both sudden and
nonsudden"] accidental occurrences is being
demonstrated through the financial test
specified in subpart H of 40 CFR part
261:


The firm identified above guarantees,
through the guarantee specified in subpart H
of 40 CFR part 261, liability coverage for
[insert "sudden" or "nonsudden" or "both
sudden and nonsudden"] accidental
occurrences at the following facilities owned
or operated by the following: -. The
firm identified above is [insert one or more:
(1) The direct or higher-tier parent
corporation of the owner or operator; (2)
owned by the same parent corporation as the
parent corporation of the owner or operator,
and receiving the following value in
consideration of this guarantee - ; or
(3) engaged in the following substantial
business relationship with the owner or
operator -, and receiving the
following value in consideration of this
guarantee -]. [Attach a written
description of the business relationship or a
copy of the contract establishing such
relationship 1o this letter.]


The firm identified above is the owner or
operator of the following facilities for which
liability coverage for [insert "sudden" or
"nonsudden" or "both sudden and
nonsudden"] accidenfal occurrences is being
demonstrated through the financial test
specified in subpart H of 40 CFR parts 264
and 265:


The firm identified above guarantees,
through the guarantee specified in subpart H
of 40 CFR parts 264 and 265, liability
coverage for [insert "sudden" or
"nonsudden" or "both sudden and
nonsudden"] accidental occurrences at the
following facilities owned or operated by the
following: _ . The firm identified above is
[insert one or more: (1) The direct or higher-
tier parent corporation of the owner or
operator; (2) owned by the same parent
corporation as the parent corporation of the
owner or operator, and receiving the
following value in consideration of this
guarantee _.; or (3) engaged in the
following substantial business relationship
with the owner or operator __, and
receiving the following value in
consideration of this guarantee __]. [Attach
a written description of the business
relationship or a copy of the contract
establishing such relationship, to this letter.]


[If you are using the financial test to
demonstrate coverage of both liability and
costs assured under § 261.143(e) or closure or
post-closure care costs under 40 CFR


264,143, 264.145, 265.143 or 265.145, fill in
the following nine paragraphs regarding
facilities and associated cost estimates. If
there are no facilities that belong in a
particular paragraph, write "None" in the
space indicated. For each facility, include its
EPA identification number (if any issued),
name, address, and current cost estimates.]


1. This firm is the owner or operator of the
following facilities for which financial
assurance is demonstrated through the
financial test specified in subpart H of 40
CFR 261. The current cost estimates covered
by the test are shown for each
facility: _


2. This firm guarantees, through the
guarantee specified in subpart H of 40 CFR
part 261, the following facilities owned or
operated by the guaranteed party. The
current cost estimates so guaranteed are
shown for each facility: . The firm
identified above is [insert one or more: (1)
The direct or higher-tier parent corporation
of the owner or operator; (2) owned by the
same parent corporation as the parent
corporation of the owner or operator, and
receiving the following value in
consideration of this guarantee , or
(3) engaged in the following substantial.
business relationship with the owner or
operator __ , and receiving the
following value in consideration of this
guarantee ]. [Attach a written
description of the business relationship or a
copy of the contract establishing such
relationship to this letter].


3. In States where EPA is not administering
the financial requirements of subpart H of 40
CFR part 261, this firm, as owner or operator
or guarantor, is demonstrating financial
assurance for the following facilities through
the use of a test equivalent or substantially
equivalent to the financial test specified in
subpart H of 40 CFR part 261. The current
cost estimates covered by such a test are
shown for each facility:_ .


4. This firm is the owner or operator of the
following hazardous secondary materials
management facilities for which financial
assurance is not demonstrated either to EPA
or a State through the financial test or any
other financial assurance mechanism
specified in subpart H of 40 CFR part 261 or
equivalent or substantially equivalent State
mechanisms. The current cost estimates not
covered by such financial assurance are
shown for each facility:_ .


5. This firm is the owner or operator of the
following UIC facilities for which financial
assurance for plugging and abandonment is
required under part 144. The current closure
cdst estimates as required by 40 CFR 144.62
are shown for each facility:_ .


6. This firm is the owner or operator of the
following facilities for which financial
assurance for closure or post-closure care is
demonstrated through the financial test
specified in subpart H of 40 CFR parts 264
and 265. The current closure and/or post-
closure cost estimates covered by the test are
shown for each facility: _ -


7. This firm guarantees, through the
guarantee specified in subpart H of 40 CFR
parts 264 and 265, the closure or post-closure
care of the following facilities owned or
operated by the guaranteed party. The
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current cost estimates for the closure or post- 9. Is line 5 a
closure care so guaranteed are shown for No) -__
each facility: . The firm identified *10. Are at 1
above is [insert one or more: (1) The direct the U.S.? (Yes/
or higher-tier parent corporation of the owner line 11.
or operator; (2) owned by the same parent 11. Is line 6
corporation as the parent corporation of the No) ___


owner or operator, and receiving the Alternative LI
following value in consideration of this
guarantee __ ; or (3) engaged in the 1. Amount o


following substantial business relationship - coverage to be


with the owner or operator _ , and 2. Current b(


receiving the following value in issuance and r


consideration of this guarantee _ ].
[Attach a written description of the 3. Date of is


business relationship or a copy of the
contract establishing such relationship to this 4. Date of m
letter]. letter].* 5. Tangible


8. In States where EPA is not administering *6. Total ass
the financial requirements of subpart H of 40 less than 90%
CFR part 264 or 265, this firm, as owner or U.S.] _


operator or guarantor, is demonstrating 7 I
financial assurance for the closure or post-


closure care of the following facilities 8. Is line 5 a
through the use of a test equivalent or
substantially equivalent to the financial test o. Are at lea
specified in subpart H of 40 CFR parts 264 U.S.? If not, co
and 265. The current closure and/or post- 10. Is-.line 6
closure cost estimates covered by such a test
are shown for each facility: . [Fill in part


9. This firm is the owner or operator of the test to demor
following hazardous waste management coverage and
facilities for which financial assurance for § 261.143(e) ]


closure or, if a disposal facility, post-closure costs under 4C
care, is not demonstrated either-to EPA or a 265.143 or 26,
State through the financial test or any other
financial assurance mechanism specified in Part B. Facilit
subpart H of 40 CFR parts 264 and 265 or [Fill in Alte
equivalent or substantially equivalent State paragraphs (e)
mechanisms. The current closure and/or (f)(1)(i) of Sec.
post-closure cost estimates not covered by Alternative II
such financial assurance are shown for each (e)(1)(ii) of Se'
facility: __ . 261.147 are us


This firm (insert "is required" or "is not
required"] to file a Form 10K with the Alternative I


Securities and Exchange Commission (SEC) 1. Sum of c
for the latest fiscal year. all cost estima


The fiscal year of this firm ends on [month, 2. Amount
day]. The figures for the following items coverage to be
marked with an asterisk are derived from this 3. Sum of Ii
firm's independently audited, year-end *4. Total lit
financial statements for the latest completed cost estimates
fiscal year, ended [date]. liabilities, yo


this line and
Part A. Liability Coverage for Accidental 6) $ a


Occurrences 65 Tangiblh


[Fill in Alternative I if the criteria of *6. Net wor
paragraph (f(1)(i) of Sec. 261.147 are used. *7. Current
Fill in Alternative II if the criteria of *8. Current
paragraph (f(1)(ii) of Sec. 261.147 are used.] 9. Net work
Alternative I - 8) $


*10. The su


1. Amount of annual aggregate liability depreciation,
coverage to be demonstrated $ -. $


*2. Current assets $ -. *11. Total a
*3. Current liabilities $ . less than 90%


4. Net working capital (line 2 minus line U.S.) $ _
3)-$ -. 12. Is line 5
*5. Tangible net worth $ -. 13. Is line 5
*6. If less than 90% of assets are located No)


in the U.S., give total U.S. assets $ 14. Is line 9
No)


7. Is line 5 at least $10 million? (Yes/No) *15. Are at
-._ the U.S.? (Yes


8. Is line 4 at least 6 times line 1? (Yes/ 16. Is line 1
No) -. No)


t least 6 times line 1? (Y6s/


east 90% of assets located in
No) . If not, complete


at least 6 times line 1? (Yes/


f annual aggregate liability
demonstrated $_ -.
end rating of most recent
iame of rating service


suance of bond


aturity of bond


net worth $_ -.
;ets in U.S. (required only if
of assets are located in the


least $10 million? (Yes/No)


t least 6 times line 1?


st 90% of assets located in the
implete line 10. (Yes/No)
at least 6 times line 1?


B if you are using the financial
;trate assurance of both liability
costs assured under
r closure or post-closure care


CFR 264.143, 264.145,
5.145.]


y Care and Liability Coverage


rnative I if the criteria of
(1)(i) of Sec. 261.143 and
261.147 are used. Fill in


if the criteria of paragraphs
c. 261.143 and (f)(1)(ii) of Sec.
;ed.]


urrent cost estimates (total of
ites listed above) $ -


of annual aggregate liability
demonstrated $


nes 1 and 2 $
bilities (if any portion of your
is included in your total
may deduct that portion from


idd that amount to lines 5 and


e net worth $
th$
assets $
liabilities $
ing capital (line 7 minus line


m of net income plus
depletion, and amortization


.ssets in U.S. (required only if
of assets are located in the


at least $10 million? (Yes/No)
at least 6 times line 3? (Yes/


at least 6 times line 3? (Yes/


least 90% of assets located in
;/No) If not, complete line 16.
1 at least 6 times line 3? (Yes/


17. Is line 4 divided by line 6 less than 2.0?
(Yes/No)


18. Is line 10 divided by line 4 greater than
0.1? (Yes/No)


19. Is line 7 divided by line 8 greater than
1.5? (Yes/No)


Alternative H


1. Sum of current cost estimates (total of
all cost estimates listed above) $_ -


2. Amount of annual aggregate liability
coverage to be demonstrated $ -


3. Sum of lines 1 and 2 $__
4. Current bond rating of most recent


issuance and name of rating service -


5. Date of issuance of bond
6. Date of maturity of bond
*7. Tangible net worth (if any portion of


the cost estimates is included in "total
liabilities" on your financial statements you
may add that portion to this line) $_-


*8. Total assets in the U.S. (required only
if less than 90% of assets are located in the
U.S.) $__


9. Is line 7 at least $10 million? (Yes/No) -


10. Is line 7 at least 6 times line 3? (Yes/
No)


*11. Are at least 90% of assets located in
the U.S.? (Yes/No) If not complete line 12.


12. Is line 8 at least 6 times line 3? (Yes/
No)


I hereby certify that the wording of this
letter is identical to the wording specified in
40 CFR 261.151(f) as such regulations were
constituted on the date shown immediately
below.
[Signature]
[Name]
[Title]
[Date]


(g)(1) A corporate guarantee, as specified in
§ 261.143(e) of this chapter, must be worded
as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Corporate Guarantee for Facility Care


Guarantee made this [date] by [name of
guaranteeing entity], a business corporation
organized under the laws of the State of
[insert name of State], herein referred to as
guarantor. This guarantee is made on behalf
of the [owner or operator] of [business
address], which is [one of the following: "our
subsidiary"; "a subsidiary of [name and
address of common parent corporation], of
which guarantor is a subsidiary"; or "an
entity with which guarantor has a substantial
business relationship, as defined in 40 CFR
264.141(h) and 265.141(h)" to the United
States Environmental Protection Agency
(EPA).


Recitals
1. Guarantor meets or exceeds the financial


test criteria and agrees to comply with the
reporting requirements for guarantors as
specified in 40 CFR 261.143(e).


2. [Owner or operator] owns or operates the
following facility(ies) covered by this
guarantee: [List for each facility: EPA
Identification Number (if any issued), name,
and address.


3. "Closure plans" as used below refer to
the plans maintajned as required by subpart
H of 40 CFR part 261 for the care of facilities
as identified above.
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4. For value received from [owner or
operator], guarantor guarantees that in the
event of a determination by the Regional
Administrator that the hazardous secondary
materials at the owner or operator's facility
covered by this guarantee do not meet the
conditions of the exclusion under
§ 261.4(a)(24), the guarantor will dispose of
any hazardous secondary material as
hazardous waste, and close the facility in
accordance with closure requirements found
in parts 264 or 265 of this chapter, as
applicable, or establish a trust fund as
specified in § 261.143(a) in the name of the
owner or operator in the amount of the
current cost estimate.


5. Guarantor agrees that if, at the end of
any fiscal year before termination of this
guarantee, the guarantor fails to meet the
financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to
the EPA Regional Administrator(s) for the
Region(s) in which the facility(ies) is(are)
located and to [owner or operator] that he
intends to provide alternate financial
assurance as specified in subpart H of 40 CFR
part 261, as applicable, in the name of [owner
or operator]. Within 120 days after the end
of such fiscal year, the guarantor shall
establish such financial assurance unless
Lowner or operator] has done so.


6. The guarantor agrees to notify the EPA
Regional Administrator by certified mail, of
a voluntary or involuntary proceeding under
Title 11 (Bankruptcy), U.S. Code, naming
guarantor as debtor, within 10 days after
commencement of the proceeding.


7. Guarantor agrees that within 30 days
after being notified by an EPA Regional
Administrator of a determination that
guarantor no longer meets the financial test
criteria or that he is disallowed from
continuing as a guarantor, he shall establish
alternate financial assurance as specified in
of 40 CFR parts 264, 265, or subpart H of 40
CFR part 261, as applicable, in the name of
[owner or operator] unless [owner or
operator] has done so.


8. Guarantor agrees to remain bound under
this guarantee notwithstanding any or all of
the following: amendment or modification of
the closure plan, the extension or reduction
of the time of performance, or any other
modification or alteration of an obligation of
the owner or operator pursuant to 40 CFR
parts 264, 265, or Subpart H of 40 CFR part
261.


9. Guarantor agrees to remain bound under
this guarantee for as long as [owner or
operator] must comply with the applicable
financial assurance requirements of 40 CFR
parts 264 and 265 or the financial assurance
condition of 40 CFR 261.4(a)(24)(vi)(F) for
the above-listed facilities, except as provided
in paragraph 10 of this agreement, 


10.. [Insert the following language if the
guarantor is (a) a direct or higher-tier
corporate parent, or (b) a firm whose parent
corporation is also the parent corporation of
the owner or operator]:


Guarantor may terminate this guarantee by
sending notice by certified mail to the EPA
Regional Administrator(s) for the Region(s) in
which the facility(ies) is(are) located and to
[owner or operator], provided that this
guarantee may not be terminated unless and


until [the owner or operator] obtains, and the
EPA Regional Administrator(s) approve(s),
alternate coverage complying with 40 CFR
261.143.


[Insert the following language if the
guarantor is a firm qualifying as a guarantor
due to its "substantial business relationship"
with the owner or operator]


Guarantor may terminate this guarantee
120 days following the receipt of notification,
through certified mail, by the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is(are) located and by [the
owner or operator].


11. Guarantor agrees that if [owner or
operator] fails to provide alternate financial
assurance as specified in 40 CFR parts 264,
265, or subpart H of 40 CFR 261, as
applicable, and obtain written approval of
such assurance from the EPA Regional
Administrator(s) within 90 days after a notice
of cancellation by the guarantor is received
by an EPA Regional Administrator from
guarantor, guarantor shall provide such
alternate financial assurance in the name of
[owner or operator].


12. Guarantor expressly waives notice of
acceptance of this guarantee by the EPA or
by [owner or operator]. Guarantor also
expressly waives notice of amendments or
modifications of the closure plan and of
amendments or modifications of the
applicable requirements of 40 CFR parts 264,
265, or subpart H of 40 CFR 261.


I hereby certify that the wording of this
guarantee is identical to the wording
specified in 40 CFR 261.151(g)(1) as such
regulations were constituted on the date first
above written.
Effective date:
[Name of guarantor]
[Authorized signature for guarantor] __


[Name of person signing]
[Title of person signing]
Signature of witness or notary:
(2) A guarantee, as specified in Sec.


261.147(g) of this chapter, must be worded as
follows, except that instructions in brackets
are to be replaced with the relevant
information and the brackets deleted:


Guarantee for Liability Coverage


Guarantee made this [date] by [name of
guaranteeing entity], a business corporation
organized under the laws of [if incorporated
within the United States insert "the State of


-" and insert name of State; if
incorporated outside the United States insert
the name of the country in which
incorporated, the principal place of business
within the United States, and the name and
address of the registered agent in the State of
the principal place of business], herein
referred to as guarantor. This guarantee is
made on behalf of [owner or operator] of
[business address], which is one of the
following: "our subsidiary;" '.'a subsidiary of
[name and address of common parent
corporation], of which guarantor is a
subsidiary;" or "an entity with which
guarantor has a substantial business
relationship, as defined in 40 CFR [either
264.141(h) or 265.141(h)]", to any and all
third parties who have sustained or may
sustain bodily injury or property damage
caused by [sudden and/or nonsudden]


accidental occurrences arising from operation
of the facility(ies) covered by this guarantee.


Recitals


1. Guarantor meets or exceeds the financial
test criteria and agrees to comply with the
reporting requirements for guarantors as
specified in 40 CFR 261.147(g).


2. [Owner or operator] owns or operates the
following facility(ies) covered by this
guarantee: [List for each facility: EPA
identification number (if any issued), name,
and address; and if guarantor is incorporated
outside the United States list the name and
address of the guarantor's registered agent in
each State.] This corporate guarantee satisfies
RCRA third-party liability requirements for
[insert "sudden" or "nonsudden" or "both
sudden and nonsudden"] accidental
occurrences in above-named owner or
operator facilities for coverage in the amount
of [insert dollar amount] for each occurrence
and [insert dollar amount] annual aggregate.


3. For value received from [owner or
operator], guarantor guarantees to any and all
third parties who have sustained or may
sustain bodily injury or property damage
caused by [sudden and/or nonsudden]
accidental occurrences arising from
operations of the facility(ies) covered by this
guarantee that in the event that [owner or
operator] fails to satisfy a judgment or award
based on a determination of liability for
bodily injury or property damage to third
parties caused by [sudden and/or
nonsudden] accidental occurrences, arising
from the operation of the above-named
facilities, or fails to pay an amount agreed to
in settlement of a claim arising from or
alleged to arise from such injury or damage,
the guarantor will satisfy such judgment(s),
award(s) or settlement agreement(s) up to the
limits of coverage identified above.


4. Such obligation does not apply to any
of the following:


(a) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement. This
exclusion does not apply to liability for
damages that [insert owner or operator]
would be obligated to pay in the absence of
the contract or agreement.


(b) Any obligation of [insert owner or
operator] under a workers' compensation,
disability benefits, or unemployment
compensation law or any similar law.


(c) Bodily injury to:
(1) An employee of [insert owner or


operator] arising from, and in the course of,
employment by [insert owner or operator]; or


(2) The spouse, child, parent, brother, or
sister of that employee as a consequence of, -
or arising from, and in the course of
employment by [insert owner or operator].
This exclusion applies:


(A) Whether [insert owner or operator] may
be liable as an employer or in any other
capacity; and


(B) To any obligation to share damages
with or repay another person who must pay
damages because of the injury to persons
identified in paragraphs (1) and (2).


(d) Bodily injury or property damage
arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft,
motor vehicle or watercraft.
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(e) Property damage to:
(1) Any property owned, rented, or


occupied by [insert owner or operator];
(2) Premises that are sold, given away or


abandoned by [insert owner or operator] if
the property damage arises out of any part of
those premises;


(3) Property loaned to [insert owner or
operator];


(4) Personal property in the care, custody
or control of [insert owner or operator];


(5) That particular part of real property on
which [insert owner or operator] or any
contractors or subcontractors working
directly or indirectly on behalf of [insert
owner or operator] are performing operations,
if the property damage arises out of these
operations.


5. Guarantor agrees that if, at the end of
any fiscal year before termination of this
guarantee, the guarantor fails to meet the
financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to
the EPA Regional Administrator[s] for the
Region[s] in which the facility[ies] is[arel
located and to [owner or operator] that he
intends to provide alternate liability coverage
as specified in 40 CFR 261.147, as applicable,
in the name of [owner or operator]. Within
120 days after the end of such fiscal year, the
guarantor shall establish such liability
coverage unless [owner or operator] has done
SO.


6. The guarantor agrees to notify the EPA
Regional Administrator by certified mail of a
voluntary or involuntary proceeding under
title 11 (Bankruptcy), U.S. Code, naming
guarantor as debtor, within 10 days after
commencement-of the proceeding. Guarantor
agrees that within 30 days after being notified
by an EPA Regional Administrator of a
determination that guarantor no longer meets
the financial test criteria or that he is
disallowed from continuing as a guarantor,
he shall establish alternate liability coverage
as specified in 40 CFR 261.147 in the name
of [owner or operator], unless [owner or
operator] has done so.


7. Guarantor reserves the right to modify
this agreement to take into account
amendment or modification of the liability
requirements set by 40 CFR 261.147,
provided that such modification shall
become effective only if a Regional
Administrator does not disapprove the
modification within 30 days of receipt of
notification of the modification.


8. Guarantor agrees to remain bound under
this guarantee for so long as [owner or
operator] must comply with the applicable
requirements of 40 CFR 261.147 for the
above-listed facility(ies), except as provided
in paragraph 10 of this agreement.


9. [Insert the following language if the
guarantor is (a) a direct or higher-tier
corporate parent, or (b) a firm whose parent
corporation is also the parent corporation of
the owner or operator]:


10. Guarantor may terminate this guarantee
by sending notice by certified mail to the
EPA Regional Administrator(s) for the
Region(s) in which the facility(ies) is(are)
located and to [owner or operator], provided
that this guarantee may not be terminated
unless and until [the owner or operator]
obtains, and the EPA Regional


Administrator(s) approve(s), alternate
liability coverage complying with 40 CFR
261.147.


[Insert the following language if the
guarantor is a firm qualifying as a guarantor
due to its "substantial business relationship"
with the owner or operator]:


Guarantor may terminate this guarantee
120 days following receipt of notification,
through certified mail, by the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is(are) located and by [the
owner or operator].


11. Guarantor hereby expressly waives
notice of acceptance of this guarantee by any
party.


12. Guarantor agrees that this guarantee is
in addition to and does not affect any other
responsibility or liability of the guarantor
with respect to the covered facilities.


13. The Guarantor shall satisfy a third-
party liability claim only on receipt of one of
the following documents:


(a) Certification from the Principal and the
third-party claimant(s) that the liability claim
should be paid. The certification must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Certification of Valid Claim


The undersigned, as parties [insert
Principal] and [insert name and address of
third-party claimant(s)], hereby certify that
the claim of bodily injury and/or property
damage caused by a [sudden or nonsudden]
accidental occurrence arising from operating
[Principal's] facility should be paid in the
amount of $.
[Signatures]
Principal
(Notary) Date
[Signatures]
Claimant(s)
(Notary) Date
(b) A valid final court order establishing a


judgment against the Principal for bodily
injury or property damage caused by sudden
or nonsudden accidental occurrences arising
from the operation of the Principal's facility
or group of facilities.


14. In the event of combination of this
guarantee with another mechanism to meet
liability requirements, this guarantee will be
considered [insert "primary" or "excess"]
coverage.


I hereby certify that the wording of the
guarantee is identical to the wording
specified in 40 CFR 261.151(g)(2) as such
regulations were constituted on the date
shown immediately below.
Effective date:
[Name of guarantor]
[Authorized signature for guarantor] __


[Name of person signing]
[Title of person signing]
Signature of witness or notary:


(h) A hazardous waste facility liability
endorsement as required § 261.147 must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Hazardous Secondary Material Reclamation/
Intermediate Facility Liability Endorsement


1. This endorsement certifies that the
policy to which the endorsement is attached


provides liability insurance covering bodily
injury and property damage in connection
with the insured's obligation to demonstrate
financial responsibility under 40 CFR
261.147. The coverage applies at [list EPA
Identification Number (if any issued), name,
and address for each facility] for [insert
"sudden accidental occurrences,"
"nonsudden accidental occurrences," or
"sudden and nonsudden accidental
occurrences"; if coverage is for multiple
facilities and the coverage is different for
different facilities, indicate which facilities
are insured for sudden accidental
-occurrences, which are insured for
nonsudden accidental occurrences, and
which are insured for both]. The limits of
liability are [insert the dollar amount of the
"each occurrence" and "annual aggregate"
limits of the Insurer's liability], exclusive of
legal defense costs.


2. The insurance afforded with respect to
such occurrences is subject to all of the terms
and conditions of the policy; provided,
however, that any provisions of the policy
inconsistent with subsections (a) through (e)
of this Paragraph 2 are hereby amended to
conform with subsections (a) through (e):


(a) Bankruptcy or insolvency of the insured
shall not relieve the Insurer of its obligations
under the policy to which this endorsement
is attached.


(b) The Insurer is liable for the payment of
amounts within any.deductible applicable to
the policy, with a right of reimbursement by
the insured for any such payment made by
the Insurer. This provision does not apply
with respect to that amount of any deductible
for which coverage is demonstrated as
specified in 40 CFR 261.147(f).


(c) Whenever requested by a Regional
Administrator of the U.S. Environmental
Protection Agency (EPA), the Insurer agrees
to furnish to the Regional Administrator a
signed duplicate original of the policy and all
endorsements.


(d) Cancellation of this endorsement,
whether by the Insurer, the insured, a parent
corporation providing insurance coverage for
its subsidiary, or by a firm having an
insurable interest in and obtaining liability
insurance on behalf of the owner or operator
of the facility, will be effective only upon
written notice and only after the expiration
of 60 days after a copy of such written notice
is received by the Regional Administrator(s)
of the EPA Region(s) in which the facility(ies)
is(are) located.


(e) Any other termination of this
endorsement will be effective only upon
written notice and only after the expiration
of thirty (30) days after a copy of such written
notice is received by the Regional
Administrator(s) of the EPA Region(s) in
which the facility(ies) is (are) located.


Attached to and forming part of policy No.
- issued by [name of Insurer], herein
called the Insurer, of [address of Insurer] to
[name of insured] of [address] this


T day of
19 . The effective date of said policy is


day of
19


I hereby certify that the wording of this
endorsement is identical to the wording
specified in 40 CFR 261.151(h) as such
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regulation was constituted on the date first
above written, and that the Insurer is
licensed to transact the business of
insurance, or eligible to provide insurance as
an excess or surplus lines insurer, in one or
more States.
[Signature of Authorized Representative of


Insurer]
[Type name]
[Title], Authorized Representative of [name


of Insurer]
[Address of Representative]


(i) A certificate of liability insurance as
required in § 261.147 must be worded as
follows, except that the instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Hazardous Secondary Material Reclamation/
Intermediate Facility Certificate of Liability
Insurance


1. [Name of Insurer], (the "Insurer'.), of
[address of Insurer] hereby certifies that it
has issued liability insurance covering bodily
injury and property damage to [name of
insured], (the "insured"), of [address of
insured] in connection with the insured's
obligation to demonstrate financial
responsibility under 40 CFR parts 264, 265,
and the financial assurance condition of 40
CFR 261.4(a)(24)(vi)(F). The coverage applies
at [list EPA Identification Number (if any
issued), name, and address for each facility]
for [insert "sudden accidental occurrences,"
"nonsudden accidental occurrences," or
"sudden and nonsudden accidental
occurrences"; if coverage is for multiple
facilities and the coverage is different for
different facilities, indicate which facilities
are insured for sudden accidental
occurrences, which are insured for
nonsudden accidental occurrences, and
which are insured for both]. The limits of
liability are [insert the dollar amount of the
"each occurrence" and "annual aggregate"
limits of the Insurer's liability], exclusive of
legal defense costs. The coverage is provided
under policy number, issued on [date]. The
effective date of said policy is [date].


2. The Insurer further certifies the
following with respect to the insurance
described in Paragraph 1:


(a) Bankruptcy or insolvency of the insured
shall not relieve the Insurer of its obligations
under the policy.


(b) The Insurer is liable for the payment of
amounts within any deductible applicable to
the policy, with a right of reimbursement by
the insured for any such payment made by
the Insurer. This provision does not apply
with respect to that amount of any deductible
for which coverage is demonstrated as
specified in 40 CFR 261.147.


(c) Whenever requested by a Regional
Administrator of the U.S. Environmental
Protection Agency (EPA), the Insurer agrees
to furnish to the Regional Administrator a
signed duplicate original of the policy and all
endorsements.


(d) Cancellation of the insurance, whether
by the insurer, the insured, a parent
corporation providing insurance coverage for
its subsidiary, or by a firm having an
insurable interest in and obtaining liability
insurance on behalf of the owner or operator
of the hazardous waste management facility,


will be effective only upon written notice
and only after the expiration of 60 days after
.a copy of such written notice is receivedtby
the Regional Administrator(s) of the EPA
Region(s) in which the facility(ies) is(are)
located.


(e) Any other termination of the insurance
will be effective only upon written notice
and only after the expiration of thirty (30)
days after a copy of such written notice is
received by the Regional Administrator(s) of
the EPA Region(s) in which the facility(ies)
is (are) located.
I hereby certify that the wording of this


instrument is identical to the wording
specified in 40 CFR 261.151(i) as such
regulation was constituted on the date first
above written, and that the Insurer is
licensed to transact the business of
insurance, or eligible to provide insurance
as an excess or surplus lines insurer, in one
or more States.


[Signature of authorized representative of
Insurer]


[Type name]
[Title], Authorized Representative of [name


of Insurer]
[Address of Representative]
(j) A letter of credit, as specified in


§ 261.147(h) of this chapter, must be worded
as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Irrevocable Standby Letter of Credit


Name and Address of Issuing Institution
Regional Administrator(s)
Region(s)
U.S. Environmental Protection Agency -


Dear Sir or Madam: We hereby establish
our Irrevocable Standby Letter of Credit No.


----- in the favor of ["any and all
third-party liability claimants" or insert
name of trustee of the standby trust fund], at
the request and for the account of [owner or
operator's name and address] for third-party
liability awards or settlements up to [in
words] U.S.
dollars $ ----- per occurrence and the
annual aggregate amount of [in words] U.S.
dollars $-, for sudden accidental
occurrences and/or for third-party liability
awards or settlements up to the amount of [in
words] U.S. dollars $ ----- per
occurrence, and the annual aggregate amount
of [in words] U.S. dollars $ ...., for
nonsudden accidental occurrences avpilable
upon presentation of a sight draft bearing
reference to this letter of credit No.


and [insert the following language if the
letter of credit is being used without a
standby trust fund: (1) a signed certificate
reading as follows:


Certificate of Valid Claim


The undersigned, as parties [insert
principal] and [insert name and address of
third party claimant(s)], hereby certify that
the claim of bodily injury and/or property
damage caused by a [sudden or nonsudden]
accidental occurrence arising from operations
of [principal's] facility should be paid in the
amount of $[ ]. We hereby certify that the
claim does not apply to any of the following:


(a) Bodily injury or property damage for
which [insert principal] is obligated to pay


damages by reason of the assumption of
liability in a contract or agreement. This
exclusion does not apply to liability for
damages that [insert principal] would be
obligated to pay in the absence of the
contract or agreement.
(b) Any obligation of [insert principal]


under a workers' compensation, disability
benefits, or unemployment compensation
law or any similar law.
(c) Bodily injury to:
(1) An employee of [insert principal]


arising from, and in the course of,
employment by [insert principal]; or


(2) The spouse, child, parent, brother or
sister of that employee as a consequence of,
or arising from, and in the course of
employment by [insert principal].


This exclusion applies:
(A) Whether [insert principal] may be


liable as an employer or in any other
capacity; and
(B) To any obligation to share damages


with or repay another person who must pay
damages because of the injury to persons
identified in paragraphs (1) and (2).


(d) Bodily injury or property damage
arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft,
motor vehicle or watercraft.
(e) Property damage to:
(1) Any property owned, rented, or


occupied by [insert principal];
(2) Premises that are sold, given away or


abandoned by [insert principal] if the
property damage arises out of any part of
those premises;


(3) Property loaned to [insert principal];
(4) Personal property in the care, custody


or control of [insert principal];
(5) That particular part of real property on


which [insert principal] or any contractors or
subcontractors working directly or indirectly
on behalf of [insert principal] are performing
operations, if the property damage arises out
of these operations.
[Signatures]
Grantor
[Signatures]
Claimant(s)
or (2) a valid final court order establishing a
judgment against the Grantor for bodily
injury or property damage caused by sudden
or nonsudden accidental occurrences arising
from the operation of the Grantor's facility or
group of facilities.]


This letter of credit is effective as of [date]
and shall expire on [date at least one year
later], but such expiration date shall be
automatically extended for a period of [at
least one year] on [date and on each
successive expiration date, unless, at least
120 days before the current expiration date,
we notify you, the USEPA Regional,
Administrator for Region [Region], and
[owner's or operator's name] by certified mail
that we have decided not to extend this letter
of credit beyond the current expiration date.


Whenever this letter of credit is drawn on
under and in compliance with the terms of
this credit, we shall duly honor such draft
upon presentation to us.


[Insert the following language if a standby
trust fund is not being used: "In the event
that this letter of credit is used in
combination with another mechanism for
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liability coverage, this letter of credit shall be (k) A surety b
considered [insert "primary" or "excess" 261.147(i) of th
coverage]." follows: except


We certify that the wording of this letter of are to be replac
credit is identical to the wording specified in information an
40 CFR 261.151(j) as such regulations were
constituted on the date shown immediately Payment Bond


below. (Signature(s) and title(s) of official(s) Surety Bond Nc
of issuing institution] [Date]. Parties [Inser


This credit is subject to [insert "the most or operator], Pr
recent edition of the Uniform Customs and [Insert State of
Practice for Documentary Credits, published and State of pri
and copyrighted by the International [Insert name an
Chamber of Commerce," or "the Uniform company(ies)],
Commercial Code"]. [Insert surety(ie


iond, as specified in Sec.
is chapter, must be worded as
that instructions in brackets
ed with the relevant
d the brackets deleted:


o. [Insert number]
t name and address of owner
incipal, incorporated in
incorporation] of [Insert city
ncipal place of business] and
d address of surety
Surety Company(ies), of
es) place of business].


EPA Identification Number (if any issued),
name, and address for each facility
guaranteed by this bond: __


Nonsudden


Sudden accidental


accidental


occurrences


occurrences


Penal Sum Per Occurrence ....................................................................................................... .... [insert am ount] ......... [insert am oun t]
Annual Aggregate ............................................................................................................................. [insert am ount] ......... [insert am ount]


Purpose: This is an agreement between the'
Surety(ies) and the Principal under which
the Surety(ies), its(their) successors and
assignees, agree to be responsible for the
payment of claims against the Principal for
bodily injury and/or property damage to
third parties caused by ["sudden" and/or
"nonsudden"] accidental occurrences arising
from operations of the facility or group of
facilities in the sums prescribed herein;
subject to the governing provisions and the
following conditions.


Governing Provisions:
(1) Section 3004 of the Resource


Conservation and Recovery Act of 1976, as
amended.


(2) Rules and regulations of the U.S.
Environmental Protection Agency (EPA),
particularly 40 CFR parts 264, 265, and
Subpart H of 40 CFR part 261 (if applicable).


(3) Rules and regulations of the governing
State agency (if applicable) [insert citation].


Conditions:
(1) The Principal is subject to the


applicable governing provisions that require
the Principal to have and maintain liability
coverage for bodily injury and property
damage to third parties caused by ["sudden"
and/or "nonsudden"] accidental occurrences
arising from operations of the facility or
group of facilities. Such obligation does not
apply to any of the following:


(a) Bodily injury or property damage for
which [insert Principal] is obligated to pay
damages by reason of the assumption of
liability in a contract or agreement. This
exclusion does not apply to liability for
damages that [insert Principal] would be
obligated to pay in the absence of the
contract or agreement.


(b) Any obligation of [insert Principal]
under a workers' compensation, disability
benefits, or unemployment compensation
law or similar law.


(c) Bodily injury to:
(1) An employee of [insert Principal]


arising from, and in the course of,
employment by [insert principal]; or


(2) The spouse, child, parent, brother or
sister of that employee as a consequence of,
or arising from, and in the course of
employment by [insert Principal]. This
exclusion applies:


(A) Whether [insert Principal] may be
liable as an employer or in any other
capacity; and


(B) To any obligation to share damages
with or repay another person who must pay
damages because of the injury to persons
identified in paragraphs (1) and (2).


(d) Bodily injury or property damage
arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft,
motor vehicle or watercraft.


(e) Property damage to:
(1) Any property owned, rented, or


occupied by [insert Principal];
(2) Premises that are sold, given away or


abandoned by [insert Principal] if the
property damage arises out of any part of
those premises;


(3) Property loaned to [insert Principal];
(4) Personal property in the care, custody


or control of [insert Principal);
. (5) That particular part of real property on
which [insert Principal] or any contractors or
subcontractors working directly or indirectly
on behalf of [insert Principal] are performing
operations, if the property damage arises out
of these operations. -


(2) This bond assures that the Principal
will satisfy valid third party liability claims,
as described in condition 1.


(3) If the Principal fails to satisfy a valid
third party liability claim, as described
above, the Surety(ies) becomes liable on this
bond obligation.


(4) The Surety(ies) shall satisfy a third
party liability claim only upon the receipt of
one of the following documents:


(a) Certification from the Principal and the
third party claimant(s) that the liability claim
should be paid. The certification must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Certification of Valid Claim


The undersigned, as parties [insert name of
Principal] and [insert name and address of
third party claimant(s)], hereby certify that
the claim of bodily injury and/or property
damage caused by a [sudden or nonsudden]
accidental occurrence arising from operating
[Principal's] facility should be paid in the
amount of $[ ].


[Signature]
Principal
[Notary] Date


[Signature(s)]
Claimant(s)
[Notary] Date


or (b) A valid final court order establishing
a judgment against the Principal for bodily
injury or property damage caused by sudden
or nonsudden accidental occurrences arising
from the operation of the Principal's facility
or group of facilities.


(5) In the event of combination of this bond
with another mechanism for liability
coverage, this bond will be considered [insert
"primary" or "excess"] coverage.


(6) The liability of the Surety(ies) shall not
be discharged by any payment or succession
of payments hereunder, unless and until
such payment or payments shall amount in
the aggregate to the penal sum of the bond.
In no event shall the obligation of the
Suraty(ies) hereunder exceed the amount of
said annual aggregate penal sum, provided
that the Surety(ies) furnish(es) notice to the
Regional Administrator forthwith of all
claims filed and payments made by the
Surety(ies) under this bond.


(7) The Surety(ies) may cancel the bond by
sending notice of cancellation by certified
mail to the Principal and the USEPA
Regional Administrator for Region [Region ],
provided, however, that cancellation shall
not occur during the 120 days beginning on
the date of receipt of the notice of
cancellation by the Principal and the
Regional Administrator, as evidenced by the
return receipt.


(8) The Principal may terminate this bond
by sending written notice to the Surety(ies)
and to the EPA Regional Administrator(s) of
the EPA Region(s) in which the bonded
facility(ies) is (are) located.


(9) The Surety(ies) hereby waive(s)
notification of amendments to applicable
laws, statutes, rules and regulations and
agree(s) that no such amendment shall in any
way alleviate its (their) obligation on this
bond.


(10) This bond is effective from [insert
date] (12:01 a.m., standard time, at the
address of the Principal as stated herein) and
shall continue in force until terminated as
described above.


In Witness Whereof, the Principal and
Surety(ies) have executed this Bond and have
affixed their seals on the date set forth above.


The persons whose signatures appear
below hereby certify that they are authorized
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to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identicalbto the
wording specified in 40 CFR 261.151(k), as
such regulations were constituted on the date
this bond was executed.


PRINCIPAL


[Signature(s)]
[Name(s)]
[Title(s)]
[Corporate Seal]


CORPORATE SURETY[ESJ
(Name and address]
State of incorporation:
Liability Limit: $
[Signature(s)]
[Name(s) and title(s)]
[Corporate seal]
[For every co-surety, provide signature(s),


corporate seal, and other information in the
same manner as for Surety above.]


Bond premium: $
(1)(1) A trust agreement, as specified in


§ 261.147(j) of this chapter, must be worded
as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Trust Agreement


Trust Agreement, the "Agreement,"
entered into as of [date] by and between
[name of the owner or operator] a [name of
State] [insert "corporation," "partnership,"
"association," or "proprietorship"], the
"Grantor," and [name of corporate trustee],
[insert, "incorporated in the State of


"1 or "a national bank"], the
"trustee."


Whereas, the United States Environmental
Protection Agency, "EPA," an agency of the
United States Government, has established
certain regulations applicable to the Grantor,
requiring that an owner or operator must
demonstrate financial responsibility for
bodily injury and property damage to third
parties caused by sudden accidental and/or
nonsudden accidental occurrences arising
from operations of the facility or group of
facilities.


Whereas, the Grantor has elected to
establish a trust to assure all or part of such
financial responsibility for the facilities
identified herein.


Whereas, the Grantor, acting through its
duly authorized officers, has.selected the
Trustee to be the trustee under this
agreement, and the Trustee is willing to act
as trustee.


Now, therefore, the Grantor and the
Trustee agree as follows:


Section 1. Definitions. As used in this
Agreement:


(a) The term "Grantor" means the owner or
operator who enters into this Agreement and
any successors or assigns of the Grantor.


(b) The term "Trustee" means the Trustee
who enters into this Agreement and any
successor Trustee.


Section 2. Identification of Facilities. This
agreement pertains to the facilities identified
on attached schedule A [on schedule A, for
each facility list the EPA Identification
Number (if any issued), name, and address of
the facility(ies) and the amount of liability
coverage, or portions thereof, if more than


one instrument affords combined coverage as
demonstrated by this Agreement].


Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
trust fund, hereinafter the "Fund," for the
benefit of any and all third parties injured or
damaged by [sudden and/or nonsudden]
accidental occurrences arising from operation
of the facility(ies) covered by this guarantee,
in the amounts of -[up to $1 million]
per occurrence and [up to $2 million] annual
aggregate for sudden accidental occurrences
and __ _ [up to $3 million] per
occurrence and -[up to $6 million]
annual aggregate for nonsudden occurrences,
except that the Fund is not established for
the benefit of third parties for the following:


(a) Bodily injury or property damage for
which [insert Grantor] is obligated to pay
damages by reason of the assumption of
liability in a contract or agreement. This
exclusion does not apply to liability for
damages that [insert Grantor] would be
obligated to pay in the absence of the
contract or agreement.


(b) Any obligation of [insert Grantor] under
a workers' compensation, disability benefits,
or unemployment compensation law or any
similar law.
(c) Bodily injury to:
(1) An employee of [insert Grantor] arising


from, and in the course of, employment by
[insert Grantor]; or


(2) The spouse, child, parent, brother or
sister of that employee as a consequence of,
or arising from, and in the course of
employment by [insert Grantor]. This
exclusion applies:


(A) Whether [insert Grantor] may be liable
as an employer or in any other capacity; and


(B) To any obligation to share damages
with or repay another person who must pay
damages because of the injury to persons
identified in paragraphs (1) and (2).


(d) Bodily injury or property damage
arising out of the ownership, maintenance,
use, or entrustment 1o others of any aircraft,
motor vehicle or watercraft.


(e) Property damage to:
(1) Any property owned, rented, or


occupied by [insert Grantor];
(2) Premises that are sold, given away or


abandoned by [insert Grantor] if the property
damage arises out of any part of those
premises;


(3) Property loaned to [insert Grantor];
(4) Personal property in the care, custody


or control of [insert Grantor];
(5) That particular part of real property on


which [insert Grantor] or any contractors or
subcontractors working directly or indirectly
on behalf of [insert Grantor] are performing
operations, if the property-damage arises out
of these operations.


In the eVent of combination with another
mechanism for liability coverage, the Fund
shall be considered [insert "primary" or
"excess"] coverage.


The Fund is established initially as
consisting of the property, which is
acceptable to the Trustee, described in
Schedule B attached hereto. Such property
and any other property subsequently
transferred to the Trustee is referred to as the
Fund, together with all earnings and profits
thereon, less any payments or distributions


made by the Trustee pursuant to this
Agreement. The Fund shall be held by the
Trustee, IN TRUST, as hereinafter provided.
The Trustee shall not be responsible nor shall
it undertake any responsibility for the
amount or adequacy of, nor any duty to
collect from the Grantor, any payments
necessary to discharge any liabilities of the
Grantor established by EPA.


Section 4. Payment for Bodily Injury or
Property Damage. The Trustee shall satisfy a
third party liability claim by making
payments from the Fund only upon receipt
of one of the following documents;


(a) Certification from the Grantor and the
third party claimant(s) that the liability claim
should be paid. The certification must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Certification of Valid Claim


The undersigned, as parties [insert Grantor]
and [insert name and address of third party
claimant(s)], hereby certify that the claim of
bodily injury and/or property damage caused
by a [sudden or nonsudden] accidental
occurrence arising from operating [Grantor's]
facility or group of facilities should be paid
in the amount of $[ 1.


[Signatures]


Grantor


[Signatures]


Claimant(s)


(b) A valid final court order establishing a
judgment against the Grantor for bodily
injury or property damage caused by sudden
or nonsudden accidental occurrences arising
from the operation of the Grantor's facility or
group of facilities.


Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund
shall consist of cash or securities acceptable
to the Trustee.


Section 6. Trustee Management. The
Trustee shall invest and reinvest the
principal and income, in accordance with
general investment policies and guidelines
which the Grantor may communicate in
writing to the Trustee from time to time,
subject, however, to the provisions of this
section. In investing, reinvesting, exchanging,
selling: and managing the Fvnd, the Trustee
shall discharge his duties with respect to the
trust fund solely in the interest of the
beneficiary and with the care, skill,
prudence, and diligence under the
circumstance then prevailing which persons
of prudence, acting in a like capacity and
familiar with such matters, would use in the
conduct of an enterprise of a like character
and with like aims; except that:


(i) Securities or other obligations of the
Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined
in the Investment Company Act of 1940, as
amended, 15 U.S.C. 80a-2.(a), shall not be
acquired or held unless they are securities or
other obligations of the Federal or a State
government;


(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency
of the Federal or State government; and
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(iii) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and without
liability for the payment of interest thereon.
Section 7. Commingling and Investment. The
Trustee is expressly authorized in its
discretion:


(a) To transfer from time to time any or all
of the assets of the Fund to any common
commingled, or collective trust fund created
by the Trustee in which the fund is eligible
to participate, subject to all of the provisions
thereof, to be commingled with the assets of
other trusts participating therein; and


(b) To purchase shares in any investment
company registered under the Investment
Company Act of 1940, 15 U.S.C. 81a-1 et
seq., including one which may be created,
managed, underwritten, or to which
investment advice is rendered or the shares
of which are sold by the Trustee. The Trustee
may vote such shares in its discretion.


Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by the
other provisions of this Agreement or by law,
the Trustee is expressly authorized and
empowered:


(a) To sell, exchange, convey, transfer, or
otherwise dispose of any property held by it,
by public or private sale. No person dealing
with the Trustee shall be bound to see to the
application of the purchase money or to
inquire into the validity or expediency of any
such sale or other disposition;


(b) To make, execute, acknowledge, and
deliver any and all documents of transfer and
conveyance and any and all other
instruments that may be necessary or
appropriate to carry out the powers herein
granted;


(c) To register any securities held in the
Fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such
securities in a qualified central depository
even though, when so deposited, such
securities may be merged and held in bulk
in the name of the nominee of such
depository with other securities deposited
therein by another person, or to deposit or
arrange for the deposit of any securities
issued by the United States Government, or
any agency or instrumentality thereof, with a
Federal Reserve bank, but the books and
records of the Trustee shall at all times show
that all such securities are part of the Fund;


(d) To deposit any cash in the Fund in
interest-bearing accounts maintained or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any
other banking institution affiliated with the
Trustee, to the extent insured by an agency
of the Federal or State government; and


(e) To compromise or otherwise adjust all
claims in favor of or against the Fund.


Section 9. Taxes and Expenses. All taxes of
any kind that may be assessed or levied
against or in respect of the Fund and all
brokerage commissions incurred by the Fund
shall be paid from the Fund. All other
expenses incurred by the Trustee in


connection with the administration of this
Trust, including fees for legal services
rendered to the Trustee, the compensation of
the Trustee to the extent not paid directly by
the Grantor, and all other proper charges and
disbursements of the Trustee shall be paid
from the Fund.


Section 10. Annual Valuations. The
Trustee shall annually, at least 30 days prior
to the anniversary date of establishment of
the Fund, furnish to the Grantor and to the
appropriate EPA Regional Administrator a
statement confirming the value of the Trust.
Any securities in the Fund shall be valued
at market value as of no more than 60 days
prior to the anniversary date of establishment
of the Fund. The failure of the Grantor to
object in writing to the Trustee within 90
days after the statement has been furnished
to the Grantor and the EPA Regional
Administrator shall constitute a conclusively
binding assent by the Grantor barring the
Grantor from asserting any claim or liability
against the Trustee with respect to matters
disclosed in the statement.


Section 11. Advice of Counsel. The Trustee
may from time to time consult with counsel,
who may be counsel to the Grantor with
respect to any question arising as to the
construction of this Agreement or any action
to be taken hereunder. The Trustee shall be
fully protected, to the extent permitted by
law, in acting tupon the advice of counsel.


Section 12. Trustee Compensation. The
Trustee shall be entitled to reasonable
compensation for its services as agreed upon
in writing from time to time with the Grantor.


Section 13. Successor Trustee. The Trustee
may resign or the Grantor may replace the
Trustee, but such resignation or replacement
shall not be effective until the Grantor has
appointed a successor trustee and this
successor accepts the appointment. The
successor trustee shall have the same powers
and duties as those conferred upon the
Trustee hereunder. Upon the successor
trustee's acceptance of the appointment, the
Trustee shall assign, transfer, and pay over to
the successor trustee the funds and
properties then constituting the Fund. If for
any reason the Grantor cannot or does not act
in the event of the resignation of the Trustee,
the Trustee may apply to a court of
competent jurisdiction for the appointment
of a successor trustee or for instructions. The
successor trustee shall specify the date on
which it assumes administration of the trust
in a writing sent to the Grantor, the EPA
Regional Administrator, and the present
Trustee by certified mail 10 days before such
change becomes effective. Any expenses
incurred by the Trustee as a result of any of
the acts contemplated by this section shall be
paid as provided in Section 9.


Section 14. Instructions to the Trustee. All
orders, requests, and instructions by the
Grantor to the Trustee shall be in writing,
signed by such persons as are designated in
the attached Exhibit A or such other
designees as the Grantor may designate by
amendments to Exhibit A. The Trustee shall
be fully protected in acting without inquiry
in accordance with the Grantor's orders,
requests, and instructions. All orders,
requests, and instructions by the EPA
Regional Administrator to the Trustee shall


be in writing, signed by the EPA Regional
Administrators of the Regions in which the
facilities are located, or their designees, and
the Trustee shall act and shall be fully
protected in acting in accordance with such
orders, requests, and instructions. The
Trustee shall have the right to assume, in the
absence of written notice to the contrary, that
no event constituting a change or a
termination of the authority of any person to
act on behalf of the Grantor or EPA
hereunder has occurred. The Trustee shall
have no duty to act in the absence of such
orders, requests, and instructions from the
Grantor and/or EPA, except as provided for
herein.


Section 15. Notice of Nonpayment. If a
payment for bodily injury or property
damage is made under Section 4 of this trust,
the Trustee shall notify the Grantor of such
payment and the amount(s) thereof within
five (5) working days. The Grantor shall, on
or before the anniversary date of the
establishment of the Fund following such
notice, either make payments to the Trustee
in amounts sufficient to cause the trust to
return to its value immediately prior to the
payment of claims under Section 4, or shall
provide written proof to the Trustee that
other financial assurance for liability
coverage has been obtained equaling the
amount necessary to return the trust to its
value prior to the payment of claims. If the
Grantor does not either make payments to the
Trustee or provide the Trustee with such
proof, the Trustee shall'within 10 working
days after the anniversary date of the
establishment of the Fund provide a written
notice of nonpayment to the EPA Regional
Administrator.


Spction 16. Amendment of Agreement.
This Agreement may be amended by an
instrument in writing executed by the
Grantor, the Trustee, and the appropiate
EPA Regional Administrator, or by the
Trustee and the appropriate EPA Regional
Administrator if the Grantor ceases to exist.


Section 17. Irrevocability and Termination.
Subject to the right of the parties to amend
this Agreement as provided in Section 16,
this Trust shall be irrevocable and shall
continue until terminated at the written
agreement of the Grantor, the Trustee, and
the EPA Regional Administrator, or by the
Trustee and the EPA Regional Administrator,
if the Grantor ceases to exist. Upon
termination of the Trust, all remaining trust
property, less final trust administration
expenses, shall be delivered to the Grantor.


The Regional Administrator will agree to
termination of the Trust when the owner or
operator substitutes alternate financial
assurance as specified in this section.


Section 18. Immunity and Indemnification.
The Trustee shall not incur personal liability
of any nature in connection with any act or
omission, made in good faith, in the
administration of this Trust, or in carrying
out any directions by the Grantor or the EPA
Regional Administrator issued in accordance
with this Agreement. The Trustee shall be
indemnified and saved harmless by the
Grantor or from the Trust Fund, or both, from
and against any personal liability to which
the Trustee may be subjected by reason of
any act or conduct in its official capacity,
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including all expenses reasonably incurred in
its defense in the event the Grantor fails to
provide such defense.


Section 19. Choice of Law. This Agreement
shall be administered, construed, and
enforced according to the laws of the State
of [enter name of State].


Section 20. Interpretation. As used in this
Agreement, words in the singular include the
plural and words in the plural include the
singular. The descriptive headings for each
section of this Agreement shall not affect the
interpretation or the legal efficacy of this
Agreement.


In Witness Whereof the parties have
caused this Agreement to be executed by
their respective officers duly authorized and
their corporate seals to be hereunto affixed
and attested as of the date first above written.
The parties below certify that the wording of
this Agreement is identical to the wording
specified in 40 CFR 261.151(1) as such
regulations were constituted on the date first
above written.


[Signature of Grantor]


[Title]


Attest:


[Title]


[Seal]


[Signature of Trustee]


Attest:


[Title]


[Seal]


J2) The following is an example of the
certification of acknowledgement which
must accompany the trust agreement for a
trust fund as specified in Sec. 261.147(j) of
this chapter. State requirements may differ
on the proper
State of "
County of


On this [date], before me personally came
[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/he resides at [address], that she/he is
[title] of [corporation], the corporation
described in and which executed the above
instrument; that she/he knows the seal of
said corporation; that the seal affixed to such
instrument is such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation, and that she/he signed
her/ his name thereto by like order.


[Signature of Notary Public]


(m)(1) A standby trust agreement, as
specified in § 261.147(h) of this chapter, must
be worded as follows, except that
instructions in brackets are to be replaced
with the relevant information and the
brackets deleted:


Standby Trust Agreement
Trust Agreement, the "Agreement,"


entered into as of [date] by and between
[name of the owner or operator] a [name of
a State] [insert "corporation," "partnership,"
"association," or "proprietorship"], the
"Grantor," and [name of corporate trustee],
[insert, "incorporated in the State of


- " or "a national bank"], the
"trustee."


Whereas the United States Environmental
Protection Agency, "EPA," an agency of the
United States Government, has established
certain regulations applicable to the Grantor,
requiring that an owner or operator mist
demonstrate financial responsibility for
bodily injury and property damage to third
parties caused by sudden accidental and/or
nonsudden accidental occurrences arising
from operations of the facility or group of
facilities.


Whereas, the Grantor has elected to
establish a standby trust into which the
proceeds from a letter of credit may be
deposited to assure all or part of such
financial responsibility for the facilities
identified herein.


Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this
agreement, and the Trustee is willing to act
as trustee.


Now, therefore, the Grantor and the
Trustee agree as follows:


Section 1. Definitions. As fised in this
Agreement:


(a) The term Grantor means the owner or
operator who enters into this Agreement and
any successors or assigns of the Grantor.


(b) The term Trustee means the Trustee
who enters into this Agreement and any
successor Trustee.


Section 2. Identification of Facilities. This
Agreement pertains to the facilities identified
on attached schedule A [on schedule A, for
each facility list the EPA Identification
Number (if any issued), name, and address of
the facility(ies) and the amount of liability
coverage, or portions thereof, if more than
one instrument affords combined coverage as
demonstrated by this Agreement].


Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
standby trust fund, hereafter the "Fund," for
the benefit of any and all third parties injured
or damaged by [sudden and/or nonsudden]
accidental occurrences arising from operation
of the facility(ies) covered by this guarantee,
in the amounts of ._ -[up to $1 million]
per occurrence and - -[up to $2
million] annual aggregate for sudden
accidental occurrences and -[up to
$3 million] per occurrence and -[up
to $6 million] annual aggregate for
nonsudden occurrences, except that the Fund
is not established for the benefit of third
parties for the following:


(a) Bodily injury or property damage for
which [insert Grantor] is obligated to pay
damages by reason of the assumption of
liability in a-contract or agreement. This
exclusion does not apply to liability for
damages that [insert Grantor] would be
obligated to pay in the absence of the
contract or agreement.


(b) Any obligation of [insert Grantor] under
a workers' compensation, disability benefits,
or unemployment compensation law or any
similar law.


(c) Bodily injury to:
(1) An employee of [insert Grantor] arising


from, and in the course of, employment by
[insert Grantor]; or


(2) The spouse, child, parent, brother or
sister of that employee as a consequence of,
or arising from, and in the course of
employment by [insert Grantor].


This exclusion applies:
(A) Whether [insert Grantor] may be liable


as an employer or in any other capacity; and
(B) To any obligation to share damages


with or repay another person who must pay
damages because of the injury to persons
identified in paragraphs (1) and (2).


(d) Bodily injury or property damage
arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft,
motor vehicle or watercraft.


(e) Property damage to:
(1) Any property owned, rented, or


occupied by [insert Grantor];
(2) Premises that are sold, given away or


abandoned by [insert Grantor] if the property
damage arises out of any part of those
premises;


(3) Property loaned by [insert Grantor];
(4) Personal property in the care, custody


or control of [insert Grantor];
(5) That particular part of real property on


which [insert Grantor] or any contractors or
subcontractors working directly or indirectly
on behalf of [insert Grantor] are performing
operations, if the property damage arises out
of these operations.


In the event of combination with another
mechanism for liability coverage, the Fund
shall be considered [insert "primary" or
"excess"] coverage.


The Fund is established initially as
consisting of the proceeds of the letter of
credit deposited into the Fund. Such
proceeds and any other property
subsequently transferred to the Trustee is
referred to as the Fund, together with all
earnings and profits thereon, less any
payments or. distributions made by the
Trustee pursuant to this Agreement. The
Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided. The Trustee
shall not be responsible nor shall it
undertake any responsibility for the amount
or adequacy of, nor any duty to collect from
the Grantor, any payments necessary to
discharge any liabilities of the Grantor
established by EPA.


Section 4. Payment for Bodily Injury or
Property Damage. The Trustee shall satisfy a
third party liability claim by drawing on the
letter of credit described in Schedule B and
by making payments from the Fund only
upon receipt of one of the following
documents:


(a) Certification from the Grantor and the
third party claimant(s) that the liability claim
should be paid. The certification must be
worded as follows, except that instructions in
brackets are to be replaced with the relevant
information and the brackets deleted:


Certification of Valid Claim


The undersigned, as parties [insert Grantor]
and [insert name and address of third party
claimant(s)], hereby certify that the claim of
bodily injury and/or property damage caused
by a [sudden or nonsudden] accidental
occurrence arising from operating [Grantor's]
facility should be paid in the amount of$[ 1
[Signature]
Grantor
[Signatures]
Claimant(s)
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(b) A valid final court order establishing a
judgment against the Grantor for bodily
injury or property damage caused by sudden
or norsudden accidental occurrences arising
from the operation of the Grantor's facility or
group of facilities.


Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund
shall consist of the proceeds from the letter
of credit drawn upon by the Trustee in
accordance with the requirements of 40 CFR
261.151(k) and Section 4 of this Agreement.


Section 6. Trustee Management. The
Trustee shall invest and reinvest the
principal and income, in accordance with
general investment policies and guidelines
which the Grantor may communicate in
writing to the Trustee from time to time,
subject, however, to the provisions of this
Section. In investing, reinvesting,
exchanging, selling, and managing the Fund,
the Trustee shall discharge his duties with
respect to the trust fund solely in the interest
of the beneficiary and with the care, skill,
prudence, and diligence under the
circumstances then prevailing which persons
of prudence, acting in a like capacity and
familiar with such matters, would use in the
conduct of an enterprise of a like character
and with like aims; except that:


(i) Securities or other obligations of the
Grantor, or any other owner or operator of the
facilities, or any of their affiliates as defined
ir the Investment Company Act of 1940, as
amended, 15 U.S.C. 80a-2(a), shall not be
acquired or held, unless they are securities or
other obligations of the Federal or a State
government;


(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency
of the Federal or a State government; and


(iii) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and without
liability for the payment of interest thereon.


Section 7. Commingling and Investment.
The Trustee is expressly authorized in its
discretion:


(a) To transfer from time to time any or all
of the assets of the Fund to any common,
commingled, or collective trust fund created
by the Trustee in which the Fund is eligible
to participate, subject to all of the provisions
thereof, to be commingled with the assets of
other trusts participating therein; and


(b) To purchase shares in any investment
company registered under the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et
seq., including one which may be created,
managed, underwritten, or to which
investment advice is rendered or the shares
of which are sold by the Trustee. The Trustee
may vote such shares in its discretion.


Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by the
other provisions of this Agreement or by law,
the Trustee is expressly authorized and
empowered:


(a).To sell, exchange, convey, transfer, or
otherwise dispose of any property held by it,
by public or private sale. No person dealing
with the Trustee shall be bound to see to the
application of the purchase money or to
inquire into the validity or expediency of any
such sale or other disposition;


(b) To make, execute, acknowledge, and
deliver any and all doduments of transfer and
conveyance and any and all other
instruments that may be necessary or
appropriate to carry out the powers herein
granted;


(c) To register any securities held in the
Fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such
securities in a qualified central depositary
even though, when so deposited, such
securities may be merged and held in bulk
in the name of the nominee of such
depositary with other securities deposited
therein by another person, or to deposit or
arrange for the deposit of any securities
issued by the United States Government, or
any agency or instrumentality thereof, with a
Federal Reserve Bank, but the books and
records of the Trustee shall at all times show
that all such securities are part of the Fund;


(d) To deposit any cash in the Fund in
interest-bearing accounts maintained or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any
other banking institution affiliated with the
Trustee, to the extent insured by an agency
of the Federal or State government; and


(e) To compromise or othdrwise adjust all
claims in favor of or against the Fund.


Section 9. Taxes and Expenses. All taxes of
any kind that may be assessed or levied
against or in respect of the Fund and all
brokerage commissions incurred by the Fund
shall be paid from the Fund. All other
expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for legal services
rendered to the Trustee, the compensation of
the Trustee to the extent not paid directly by
the Grantor, and all other proper charges and
disbursements to the Trustee shall be paid
from the Fund.


Section 10. Advice of Counsel. The Trustee
may from time to time consult with counsel,
who may be counsel to the Grantor, with
respect to any question arising as to the
construction of this Agreement or any action
to be taken hereunder. The Trustee shall be
fully protected, to the extent permitted by
law, in acting upon the advice of counsel.


Section 11. Trustee Compensation. The
Trustee shall be entitled to reasonable
compensation for its services as agreed upon
in writing from time to time with the Grantor.


Section 12. Successor Trustee. The Trustee
may resign or the Grantor may replace the
Trustee, but such resignation or replacement
shall not be effective until the Grantor has
appointed a successor trustee and this
successor accepts the appointment. The
successor trustee shall have the same powers
and duties as those conferred upon the
Trustee hereunder. Upon the successor
trustee's acceptance of the appointment, the
Trustee shall assign, transfer, and pay over to
the successor trustee the funds and
properties then constituting the Fund. If for
any reason the Grantor cannot or does not act
in the event of the resignation of the Trustee,
the Trustee may apply to a court of


competent jurisdiction for the appointment
of a successor trustee or for instructions. The
successor trustee shall specify the date on
which it assumes administration of the trust
in a writing sent to the Grantor, the EPA
Regional-Administrator and the present
Trustee by certified mail 10 days before such
change becomes effective. Any expenses
incurred by the Trustee as a result of any of
the acts contemplated by this Section shall be
paid as provided in Section 9.


Section 13. Instructions to the Trustee. All
orders, requests, certifications of valid
claims, and instructions to the Trustee shall
be in writing, signed by such persons as are
designated in the attached Exhibit A or such
other designees as the Grantor may designate
by amendments to Exhibit A. The Trustee
shall be fully protected in acting without
inquiry in accordance with the Grantor's
orders, requests, and instructions. The
Trustee shall have the right to assume, in the
absence of written notice to the contrary, that
no event constituting a change or a
termination of the authority of any person to
act on behalf of the Grantor or the EPA
Regional Administrator hereunder has
occurred. The Trustee shall have no duty to
act in the absence of such orders, requests,
and instructions from the Grantor and/or
EPA, except as provided for herein.


Section 14. Amendment of Agreement.
This Agreement may be amended by an
instrument in writing executed by the
Grantor, the Trustee, and the EPA Regional
Administrator, or by the Trustee and the EPA
Regional Administrator if the Grantor ceases
to exist.


Section 15. Irrevocability and Termination.
Subject to the right of the parties to amend
this Agreement as provided in Section 14,
this Trust shall be irrevocable and shall
continue until terminated at the written
agreement of the Grantor, the Trustee, and
the EPA Regional Administrator, or by the
Trustee and the EPA Regional Administrator,
if the Grantor ceases to exist. Upon
termination of the Trust, all remaining trust
property, less final trust administration
expenses, shall be paid to the Grantor.


The Regional Administrator will agree to
termination of the Trust when the owner or
operator substitutes alternative financial
assurance as specified in this section.


Section 16. Immunity and indemnification.
The Trustee shall not incur personal liability
of any nature in connection with any act or
omission, made in good faith, in the
administration of this Trust, or in carrying
out any directions by the Grantor and the
EPA Regional Administrator issued in
accordance with this Agreement. The Trustee
shall be indemnified and saved harmless by
the Grantor or from the Trust Fund, or both,
from and against any personal liability to
which the Trustee may be subjected by
reason of any act or conduct in its official
capacity, including all expenses reasonably
incurred in its defense in the event the
Grantor fails to provide such defense.


Section 17. Choice of Law. This Agreement
shall be administered, construed, and
enforced according to the laws of the State
of [enter name of State].


Section 18. Interpretation. As used in this
Agreement, words in the singular include the
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plural and words in the plural include the
singular. The descriptive headings for each
Section 'of this Agreement shall not affect the
interpretation of the legal efficacy of this
Agreement.


In Witness Whereof the parties have
caused this Agreement to be executed by
their respective officers duly authorized and
their corporate seals to be hereunto affixed
and attested as of the date first above written.
The parties below certify that the wording of
this Agreement is identical to the wording
specified in 40 CFR 261.151(m) as such
regulations were constituted on the date first
above written.


[Signature of Grantor]


[Title]


Attest:


[Title]


[Seal]


[Signature of Trustee]


Altest:


[Title]


[Seal]


(2) The following is an example of the
certification of acknowledgement which
must accompany the trust agreement for a
standby trust fund as specified in section
261.147(h) of this chapter. State requirements
may differ on the proper content of this
acknowledgement.
State of


County of
On this [date], before me personally came


[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/he resides at [address], that she/he is
[title] of [corporation], the corporation
described in and which executed the above
instrument; that she/he knows the seal of
said corporation; that the seal affixed to such
instrument is such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation, and that she/he signed
her/ his name thereto by like order.


[Signature of Notary Public]


PART 270-EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM


0 13. The authority citation for part 270
continues to read as follows:


Authority: 42 U.S.C. 6905, 6912, 6924,
6925, 6927, 6939 and 6974.


Subpart D-Changes to Permits


M 14. In § 270.42, Appendix I is
amended to add a new A. 9 and A. 10
to read as follows:


§270.42 Permit modification at the request
of the permittee.


Appendix I to § 270.42-Classification
of permit modification


Modifications Class


A. General Permit Provisions.


9. Changes to remove permit conditions applicable to a unit .excluded under the provisions of §261.4 ........... .................. 11


10. Changes in the expiration date of a permit issued to a facility at which all units are excluded under the provisions of § 261.4. 1


1 Class 1 modifications requiring prior Agency approval.


[FR Doc. E8-24399 Filed 10-29-08; 8:45 am]
BILLING CODE 6560-50-P


HeinOnline  -- 73 Fed. Reg. 64788 2008








Citation: 76 Fed. Reg. 15455 2011 


Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Thu Apr  4 13:59:46 2013


-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License


-- The search text of this PDF is generated from 
   uncorrected OCR text.







FEDERAL REGISTER
Vol. 76 Monday,


No. 54 March 21, 2011


Part III


Environmental Protection Agency


That Are Solid Waste;
40 CFR Part 241
Identification of Non-Hazardous Secondary Materials
Final Rule


HeinOnline  -- 76 Fed. Reg. 15455 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


ENVIRONMENTAL PROTECTION
AGENCY


40 CFR Part 241


[EPA-HQ-RCRA-2008-0329; FRL-9273-1]


RIN 2050-AG44


Identification of Non-Hazardous
Secondary Materials That Are Solid
Waste


AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.


SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
publishing a final rule that identifies
which non-hazardous secondary
materials, when used as fuels or
ingredients in combustion units, are
"solid wastes" under the Resource
Conservation and Recovery Act (RCRA).
This RCRA solid waste definition will
determine whether a combustion unit is
required to meet the emissions


standards for solid waste incineration
units issued under section 129 of the
Clean Air Act (CAA) or the emissions
standards for commercial, industrial,
and institutional boilers issued under
section 112 of the CAA. In this action,
EPA is also finalizing a definition of
traditional fuels.
DATES: This final rule is effective on
May 20, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-RCRA-2008-0329. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at


the RCRA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566-1744, and the telephone
number for the RCRA Docket is (202)
566-0270.


FOR FURTHER INFORMATION CONTACT:
George Faison, Program Implementation
and Information Division, Office of
Resource Conservation and Recovery,
5303P, Environmental Protection
Agency, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460-0002; telephone
number: 703-305-7652; fax number:
703-308-0509; e-mail address:
faison.george@epa.gov.


SUPPLEMENTARY INFORMATION:


A. Does this action apply to me?


Categories and entities potentially
affected by this action include:


Generators Users


Major generator category NAICS* Major boiler type and primary industry NAICS*
category


Industrial Boilers:


C rop P roduction .......................................
Cattle Ranching and Farming ..................
Hog and Pig Farm ing ...............................
Poultry and Egg Production .....................
Sheep and Goat Farming ........................
Horses and Other Equine Production ......
L o g g in g ....................................................


Support Activities for Crop Production ....


Bituminous Coal and Lignite Surface
Mining.


Bituminous Coal Underground Mining .....
A nthracite M ining .....................................
Fossil Fuel Electric Power Generation ....
Sewage Treatment Facilities ...................
Construction of Buildings .........................
Site Preparation Contractors ...................
Beverage and Tobacco Product Manu-


facturing.
Sawmills and Wood Preservation ............
Veneer, Plywood, and Engineered Wood


Product Manufacturing.


Engineered Wood Member Manufac-
turing.


Pulp, Paper, and Paperboard Mills ..........
Solvents Made in Petroleum Refineries ..
Solvent Dyes Manufacturing ....................
Plastic M anufacturers ..............................


All Other Miscellaneous Chemical Prod-
uct and Preparation Manufacturing.


P a c ka g in g ................................................
Other Rubber Product Manufacturing ......


111
1121
1122
1123
1124


112920
113310


11511


212111


212112
212113
221112
221320


236
238910


312


32111
32121


321213


3221
324110
325132
325211


325998


32611
32629


Food Manufacturing ................................ 311, 312,
Pulp and Paper Mills ............................... 3221
Petroleum Refining ................................. 32411
Chemical Manufacturing ......................... 325
Primary Metal Manufacturing .................. 331
Fabricated Metal Manufacturing ............. 332
Other Manufacturing ............................... 313, 339, 321, 333, 336, 511, 326, 316,


327


Commercial Boilers:


R eta il ....................................................... 44 2- 4 54
W a rehouse .............................................. 493
E d ucatio n ................................................ 6 1 1
Health Care Facilities .............................. 621
Social Assistance .................................... 624
Lodging, Restaurant ................................ 721,722
O ff ice ....................................................... 8 13 , 54 1,92 1


O the r ....................................................... 922 140 , othe rs


Common Non-Manufacturing Boilers:


Agriculture (crop & livestock production) 111, 112, 115
A ll M in in g ................................................ 2 1 2
C onstruction ............................................ 236


Other Boilers:


Electric Utility Boilers ........................ 2211
Non-Hazardous Waste Burning Cement 327310


Kilns.
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Generators Users


Major generator category NAICS* Major boiler type and primary industry NAICS*category


Glass and Glass Product Manufacturing 3272 .................................................................
C em e nt M a nufacturing ............................. 3273 10 .................................................................
Iro n a n d S te e l M ills .................................. 3 3 1 1 1 1 .................................................................
Electrometallurgical Ferroalloy Product 331112 .................................................................


Manufacturing.
M eta l-C a sting Ind ustry ............................. 33 15 22 .................................................................
R ecyclable M aterial W holesalers ............. 423930 .................................................................
La nd sca ping S e rvice s .............................. 56 17 30 .................................................................
Solid Waste Collection and Solid Waste 562111 . ................................................................


Landfill. 562212
Automotive Repair and Replacement 811111


Shops. I I
* NAICS-North American Industrial Classification System.


This table is not intended to be
exhaustive, but rather provides a guide
for readers, including lists of examples
of the types of entities likely to be
impacted by this action. Other types of
entities not listed could also be affected.
To determine whether your facility,
company, business, organization, etc., is
affected by this action, you should
examine the applicability criteria in this
rule. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding section: FOR
FURTHER INFORMATION CONTACT.


B. Why is EPA taking this action?


Clean Air Act (CAA) section 129
states that the term "solid waste" shall
have the meaning "established by the
Administrator pursuant to [RCRA]." The
purpose of this final rule is to provide
a definition of "solid waste" in order to
develop emission standards under
sections 112 and 129 of the CAA. In
particular, this rule codifies
requirements and procedures that
identify whether the definition of "solid
waste" applies to non-hazardous
secondary materials burned as fuels or
used as ingredients in combustion units.
In related actions in this Federal
Register, EPA is concurrently finalizing
air emission requirements under section
112 of the CAA for industrial,
commercial, and institutional boilers
and process heaters, as well as air
emission requirements under section
129 of the CAA for commercial and
industrial solid waste incineration
units.


Preamble Outline


I. Statutory Authority
II. List of Abbreviations and Acronyms
III. Introduction-Summary of Regulations


Being Finalized
A. Identifying Which Non-Hazardous


Secondary Materials Are or Are Not
Solid Wastes When Used in a
Combustion Unit


1. Within the Control of the Generator:
Non-Hazardous Secondary Materials
That Are Legitimately Used as Fuels
Within the Control of the Generator Are
Not Solid Waste When Used in
Combustion Units


2. Scrap Tires: Scrap Tires That Are
Legitimately Used as a Fuel That Are
Removed From Vehicles and Managed
Under the Oversight of Established Tire
Collection Programs Are Not Solid Waste
When Used in Combustion Units


3. Resinated Wood: Resinated Wood That
Is Legitimately Used as a Fuel Is Not a
Solid Waste When Used in Combustion
Units


4. Ingredients: Non-Hazardous Secondary
Materials That Are Legitimately Used as
Ingredients Are Not Solid Waste When
Used in Combustion Units


5. Discards: Discarded Non-Hazardous
Secondary Materials That Have
Undergone Processing To Produce
Legitimate Fuel or Ingredient Products
Are Not Solid Waste When Used in
Combustion Units


6. Non-Waste Determination: Non-
Hazardous Secondary Materials Used as
a Fuel for Which a Non-Waste
Determination Has Been Granted Are Not
Solid Waste When Used in Combustion
Units


B. Codification of the Legitimacy Criteria
IV. Background


A. What is the history of CISWI, CISWI
definitions, and boiler rulemakings?


B. Why is the Court's decision affecting the
CAA rules relevant to RCRA?


C. What is the history of the definition of
solid waste?


1. Statutory Definition of Solid Waste
2. Solid Waste Program, RCRA Subtitle D
3. Hazardous Waste Program, RCRA


Subtitle C
4. Case Law on the Definition of Solid


Waste Under RCRA Subtitle C
5. Concept of Legitimacy
D. Summary of the ANPRM
E. Summary of the Proposed Rule
F. Use of Secondary Materials
1. Introduction
2. Secondary Materials Use and Benefits


V. Comments on the Proposed Rule
A. Proposed Approach
1. Definition of the Term Discard
2. Processing Requirements


B. Comments on Specific Materials Used as
Fuel


1. Traditional Fuels
2. Manure
3. Other Biomass
4. Pulp and Paper Sludge
5. Scrap Tires
6. Resinated Wood Residuals
7. Used Oil
8. Coal Refuse
9. Coal Combustion Residuals
10. Sewage Sludge
11. Processed Fats
C. Comments on Specific Materials Used as


Ingredients
1. Cement Kiln Dust
2. Coal Combustion Residuals
3. Foundry Sand
4. Blast Furnace Slag/Steel Slag
D. Comments on Legitimacy Criteria for


Fuels
1. Managed as a Valuable Commodity
2. Meaningful Heating Value and Use as a


Fuel
3. Have Contaminants at Comparable


Levels or Lower Than Traditional Fuels
E. Comments on Legitimacy Criteria for


Ingredients
1. Managed as Valuable Commodities
2. Useful Contribution
3. Quantifying an Ingredient's Contribution


to Production/Manufacturing Activity
4. Contaminants in Ingredients
5. Comparing Contaminant Levels in


Products
F. Comments on Non-Waste Determination


Petitions
G. Comments on the Other Approaches for


Defining Solid Wastes
VI. Summary of Major Differences Between


the Proposed Rule and Final Rule
VII. Detailed Discussion and Rationale for


Today's Final Rule
A. Traditional Fuels
B. Non-Hazardous Secondary Materials


Used as Fuels That Remain Within the
Control of the Generator


1. Scope and Applicability
2. Restrictions and Requirements
C. Non-Hazardous Secondary Materials


That Have Not Been Discarded: Scrap
Tires Collected Under Established Tire
Collection Programs


1. Scope and Applicability
2. Restrictions and Requirements
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D. Non-Hazardous Secondary Materials
That Have Not Been Discarded:
Resinated Wood Residuals


1. Scope and Applicability
2. Restrictions and Requirements
E. Non-Hazardous Secondary Materials


Used as Ingredients
1. Scope and Applicability
2. Restrictions and Requirements
F. Discarded Non-Hazardous Secondary


Materials That Have Undergone
Processing To Produce Legitimate Fuel
or Ingredient Products


1. Scope and Applicability
2. Restrictions and Requirements
G. Non-Waste Determination Petitions
1. Description of the Petition Criteria for


the Non-Waste Determination
2. Non-Waste Determination Petition


Process
3. Petition Decisions Utilizing State


Environmental Agency Program's Input
H. Legitimacy Criteria
1. Legitimacy Criteria for Fuels
2. Legitimacy Criteria for Ingredients
I. Determining That Non-Hazardous


Secondary Materials Meet the Legitimacy
Criteria


VIII. Effect of Today's Final Rule on Other
Programs


A. Clean Air Act
B. Renewable Energy
C. Subtitle C Hazardous Waste Program


IX. State Authority
A. Applicability of State Solid Waste


Definitions and Beneficial Use
Determinations


B. State Adoption of the Rulemaking
C. Clarifications on the Relationship to


State Programs
X. Cost and Benefits of the Final Rule
XI. Statutory and Executive Order Reviews


A. Executive Order 12866: Regulatory
Planning and Review


B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation


and Coordination With Indian Tribal
Governments


G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks


H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Usage


I. National Technology Transfer
Advancement Act


J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations


K. Congressional Review Act


I. Statutory Authority


The U.S. Environmental Protection
Agency (EPA or the Agency) is
promulgating these regulations under
the authority of sections 2002(a)(1) and
1004(27) of the Resource Conservation
and Recovery Act (RCRA), as amended,
42 U.S.C. 6912(a)(1) and 6903(27).
Section 129(a)(1)(D) of the Clean Air Act
(CAA) directs EPA to establish


standards for Commercial and Industrial
Solid Waste Incinerators (CISWI), which
burn solid waste (section 129(g)(6) of
the CAA, 42 U.S.C. 7429). Section
129(g)(6) provides that the term "solid
waste" is to be established by EPA under
RCRA. Section 2002(a)(1) of RCRA
authorizes the Agency to promulgate
regulations as are necessary to carry out
its functions under the Act. The
statutory definition of "solid waste" is
provided in RCRA section 1004(27).


II. List of Abbreviations and Acronyms


AASHTO American Association of State
Highway and Transportation Officials


ANPRM Advanced Notice of Proposed
Rulemaking


ASME American Society of Mechanical
Engineers


ASTM American Society for Testing and
Materials


Btu British Thermal Unit
CAA Clean Air Act
CAFO Concentrated Animal Feeding


Operations
C&D Construction and Demolition
CBO Carbon Burn-Out Unit
CCA Chromated Copper Arsenate
CCR Coal Combustion Residuals
CFB Circulating Fluidized Bed
CFR Code of Federal Regulations
CISWI Commercial and Industrial Solid


Waste Incinerator
CKD Cement Kiln Dust
CWA Clean Water Act
DSE Domestic Sewage Exemption
DSW Definition of Solid Waste Rule (2008)
EG Emission Guidelines
EGU Electric Utility Steam Generating Unit
EPA U.S. Environmental Protection Agency
GACT Generally Available Control


Technology
GHG Greenhouse Gas
HAP Hazardous Air Pollutant
IWI Institutional Waste Incinerator
LCA Life Cycle Analysis
MACT Maximum Achievable Control


Technology
MEK Methyl Ethyl Ketone
NESHAP National Emission Standards for


Hazardous Air Pollutants
NHSM Non-Hazardous Secondary Material
NSPS New Source Performance Standards
OCC Old Corrugated Cardboard
OSWI Other Solid Waste Incinerator
PC Portland Cement
PIC Product of Incomplete Combustion
POTW Publicly Owned Treatment Works
PVC Polyvinyl Chloride
RCRA Resource Conservation and Recovery


Act
RFS Renewable Fuel Standards
SSI Sewage Sludge Incinerator
SWDA Solid Waste Disposal Act
TCLP Toxicity Characteristic Leaching
Procedure


TDF Tire-Derived Fuel
U.S.C. United States Code
USGS U.S. Geological Survey
VSMWC Very Small Municipal Waste


Combustor


III. Introduction-Summary of
Regulations Being Finalized


In today's rule, EPA is finalizing
standards and procedures to be used to
identify whether non-hazardous
secondary materials are solid wastes
when used as fuels or ingredients in
combustion units. "Secondary material"
is defined for the purposes of this
rulemaking as any material that is not
the primary product of a manufacturing
or commercial process, and can include
post-consumer material, off-
specification commercial chemical
products or manufacturing chemical
intermediates, post-industrial material,
and scrap (codified in § 241.2).' "Non-
hazardous secondary material" is a
secondary material that, when
discarded, would not be identified as a
hazardous waste under 40 CFR part 261
(codified in § 241.2).


The Agency first solicited comments
on how the RCRA definition of solid
waste should apply to non-hazardous
secondary materials used as fuels or
ingredients in combustion units are
solid wastes under RCRA in an
Advanced Notice of Proposed
Rulemaking (ANPRM), which was
published in the Federal Register on
January 2, 2009 (74 FR 41). We then
published a proposed rule on June 4,
2010 (75 FR 31844).


Today's preamble is organized as
follows: This section of the preamble
(Section III) describes the principal
regulatory provisions that are finalized
in this rule; Section IV describes the
background of this final rule, including
a brief history of this rulemaking in
conjunction with the relevant rules
being finalized under sections 112 and
129 of the CAA; Section V contains a
discussion of the major public
comments received on the June 4, 2010
proposal, along with the Agency's
response to these comments; Section VI
explains the ways in which the June
2010 proposal differs from today's final
rule; Section VII provides a detailed
explanation of and rationale for the
regulations being promulgated today;
Section VIII describes the effect of
today's final rule on other programs;
Section IX discusses how today's rule
affects the states' authority over solid
waste pursuant to subtitle D of RCRA;
Section X describes the costs and
benefits associated with today's rule;
and Section XI describes this rule's


1 For the purpose of this definition, all
commercial products from a manufacturing process
would be considered "primary products." Processes
that are designed for the production of multiple
products could have more than one primary
product.
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compliance with the appropriate
statutory and executive orders reviews.


Below is a summary of the principal
elements of the regulations being
promulgated today.


A. Identifying Which Non-Hazardous
Secondary Materials Are or Are Not
Solid Wastes When Used in a
Combustion Unit


In our determination, most non-
hazardous secondary materials burned
in combustion units are defined as solid
wastes under RCRA. However, this rule
provides exceptions to that
determination. The following non-
hazardous secondary materials are not
solid waste when used legitimately as a
fuel or an ingredient in a combustion
unit:


(1) Those that remain within the
control of the generator and used as fuel
(discussed further below-codified in
§ 241.3(b)(1));


(2) Scrap tires managed by established
tire collection programs and used as fuel
(discussed further below-codified in
§ 241.3(b)(2)(i));


(3) Resinated wood used as fuel
(discussed further below-codified in
§ 241.3(b)(2)(ii));


(4) Those that are used as ingredients
(discussed further below-codified in
§ 241.3(b)(3));


(5) Discards that have undergone
processing to produce fuel or ingredient
products (discussed further below-
codified in § 241.3(b)(4)); or


(6) Those that are used as fuels for
which a non-waste determination has
been granted (discussed further below-
codified in § 241.3(c)).


Materials are considered legitimate
fuels or ingredients if they conform to
the criteria codified in § 241.3(d), which
this action refers to as "legitimacy
criteria." These criteria are designed to
ensure that the fuel or ingredient is not
being "sham" recycled for the sole
purpose of avoiding being considered a
waste. The legitimacy criteria for non-
hazardous secondary materials used as
fuels and ingredients in combustion
units are discussed below in the
"Codification of the Legitimacy Criteria"
section.


Materials designated as "traditional"
fuels are not wastes when used in
combustion units. We are finalizing a
definition of traditional fuels (codified
in § 241.2) that applies to this subpart.
Traditional fuels means materials that
are produced as fuels and are unused
products that have not been discarded
and therefore, are not solid wastes,
including: (1) Fuels that have been
historically managed as valuable fuel
products rather than being managed as
waste materials, including fossil fuels


(e.g., coal, oil and natural gas), their
derivatives (e.g., petroleum coke,
bituminous coke, coal tar oil, refinery
gas, synthetic fuel, heavy recycle,
asphalts, blast furnace gas, recovered
gaseous butane, and coke oven gas) and
cellulosic biomass (virgin wood); and
(2) alternative fuels developed from
virgin materials that can now be used as
fuel products, including used oil which
meets the specifications outlined in 40
CFR 279.11, currently mined coal refuse
that previously had not been usable as
coal, and clean cellulosic biomass.
These fuels are not secondary materials
or solid wastes unless discarded before
they are used.


1. Within the Control of the Generator:
Non-Hazardous Secondary Materials
That Are Legitimately Used as Fuels
Within the Control of the Generator Are
Not Solid Waste When Used in
Combustion Units


Except as otherwise provided, under
this provision-40 CFR 241.3(b)(1)-
EPA would consider non-hazardous
secondary materials used as fuels in
combustion units which remain within
the control of the generator and that
meet the specified legitimacy criteria (as
codified in § 241.3(d)(1)) as not being a
solid waste. The legitimacy criteria for
non-hazardous secondary materials
used as fuels in combustion units are
discussed below in the "Codification of
the Legitimacy Criteria" section. Non-
hazardous secondary materials would
be considered "within the control of the
generator" under the following
circumstances:


(1) They are generated and burned in
combustion units at the generating
facility (as codified in § 241.2); or


(2) They are generated and burned in
combustion units at different facilities,
if the facility combusting the non-
hazardous secondary material is
controlled (as codified in § 241.2) by the
generator; or


(3) Both the generating facility and the
facility combusting the material are
under control of the same person (as
codified in § 241.2).


2. Scrap Tires: Scrap Tires That Are
Legitimately Used as a Fuel That Are
Removed From Vehicles and Managed
Under the Oversight of Established Tire
Collection Programs Are Not Solid
Waste When Used in Combustion Units


Under this provision-40 CFR
241.3(b)(2)(i)-EPA would consider
scrap tires used as a fuel in a
combustion unit that are removed from
vehicles and collected and managed
under the oversight of established tire
collection programs as not being a solid
waste, provided these materials satisfy


the specified legitimacy criteria (as
codified in § 241.3(d)(1)). This provision
would not differentiate between scrap
tires that are used as a fuel within the
control of the generator from those that
are not. For the purposes of this rule,
the term "vehicle" is defined as any
mechanical means of conveyance that
employs the use of tires. "Established
tire collection program" (as codified in
§ 241.2) means a comprehensive
collection system that ensures scrap
tires are not discarded and are handled
as valuable commodities in accordance
with § 241.3(d)(1)(i) from the point of
removal from the vehicle through arrival
at the combustion facility. The
legitimacy criteria for non-hazardous
secondary materials used as fuels in
combustion units are discussed below
in the "Codification of the Legitimacy
Criteria" section.


3. Resinated Wood: Resinated Wood
That Is Legitimately Used as a Fuel Is
Not a Solid Waste When Used in
Combustion Units


Under this provision-40 CFR
241.3(b)(2)(ii)-EPA would consider
resinated wood used as a fuel in a
combustion unit as not being a solid
waste, provided these materials satisfy
the specified legitimacy criteria (as
codified in § 241.3(d)(1)). This provision
would not differentiate between
resinated wood that is used as a fuel
within the control of the generator from
those that are not. Resinated wood (as
codified in § 241.2) means wood
products (containing resin adhesives)
derived from primary and secondary
wood products manufacturing and
comprised of such items as board trim,
sander dust, and panel trim. The
legitimacy criteria for non-hazardous
secondary materials used as fuels in
combustion units is discussed below in
the "Codification of the Legitimacy
Criteria" section.


4. Ingredients: Non-Hazardous
Secondary Materials That Are
Legitimately Used as Ingredients Are
Not Solid Waste When Used in
Combustion Units


Under this provision-40 CFR
241.3(b)(3)-EPA would consider non-
hazardous secondary materials used as
ingredients in combustion units and
that meet the specified legitimacy
criteria as not being solid waste. This
provision does not differentiate between
ingredients that are used within the
control of the generator from those that
are not. Ingredient (as codified in
§ 241.2) means a non-hazardous
secondary material that is a component
in a compound, process or product. A
discussion of the legitimacy criteria (as
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codified in § 241.3(d)(2)) for non-
hazardous secondary materials used as
ingredients in combustion units is
included below in the "Codification of
the Legitimacy Criteria" section.


5. Discards: Discarded Non-Hazardous
Secondary Materials That Have
Undergone Processing To Produce
Legitimate Fuel or Ingredient Products
Are Not Solid Waste When Used in
Combustion Units


Under this provision-40 CFR
241.3(b)(4)-EPA would consider
discarded non-hazardous secondary
materials that have been sufficiently
processed into fuel or ingredient
products and used in a combustion unit
as not being a solid waste, provided
these materials satisfy the specified
legitimacy criteria (as codified in
§ 241.3(d)(1) for fuels and (d)(2) for
ingredients). Processing (as codified in
§ 241.2) means any operations that
transform the discarded non-hazardous
secondary material into a legitimate fuel
or ingredient product, and includes, but
is not limited to, operations that remove
or destroy contaminants; operations that
significantly improve the fuel
characteristics of the material, e.g.,
sizing or drying the material in
combination with other operations;
operations that chemically improve the
as-fired energy content; and operations
that improve the ingredient
characteristics. Minimal operations that
result only in modifying the size of the
material by shredding do not constitute
processing for the purposes of this
definition. Prior to any processing, the
discarded non-hazardous secondary
material would be considered a solid
waste and would be subject to the
appropriate federal, state, and local laws
and regulations.


6. Non-Waste Determination: Non-
Hazardous Secondary Materials Used as
a Fuel for Which a Non-Waste
Determination Has Been Granted Are
Not Solid Waste When Used in
Combustion Units


Under this provision-40 CFR
241.3(c)-EPA would consider non-
hazardous secondary materials used as
fuels that have been transferred to a
third party, but have been granted a
non-waste determination from EPA, to
not be a solid waste when used in
combustion units.2 This provision


2 As noted previously, scrap tires and resinated


wood would not be considered a solid waste even
if transferred to a third party provided these
secondary materials meet the legitimacy criteria.
Also, as indicated in Section V.A.1, the Agency will
in the future solicit comment on other non-
hazardous secondary materials in addition to scrap
tires and resinated wood that can be used as a non-


establishes a non-waste determination
case-by-case process that provides
persons with an administrative process
for receiving a formal determination
from EPA that their non-hazardous
secondary material fuel that has not
been managed within the control of the
generator (as codified in § 241.2), has
not been discarded, and is
indistinguishable in all relevant aspects
from a fuel product, is not a solid waste
when used as a fuel in combustion
units. Any petition that is submitted to
EPA requesting a non-waste
determination must demonstrate that
the non-hazardous secondary material
has not been discarded in the first
instance, satisfies the specified
legitimacy criteria for fuels (as codified
in § 241.3(d)(1)), and satisfies the
following five criteria: (1) Whether
market participants treat the non-
hazardous secondary material as a fuel
rather than a solid waste; (2) whether
the chemical and physical identity of
the non-hazardous secondary material is
comparable to commercial fuels; (3)
whether the non-hazardous secondary
material will be used in a reasonable
time frame given the state of the market;
(4) whether the constituents in the non-
hazardous secondary material are
released to the air, water or land from
the point of generation to the point just
prior to combustion of the non-
hazardous secondary material at levels
comparable to what would otherwise be
released from traditional fuels; and (5)
other relevant factors. These criteria are
codified in § 241.3(c)(1).


The process for receiving a non-waste
determination is codified in
§ 241.3(c)(2). In order to obtain a non-
waste determination, a facility that is
interested in using non-hazardous
secondary materials as fuel in
combustion units that would otherwise
be regulated as a solid waste must apply
to the Regional Administrator per the
procedures described in § 241.3(c). The
application must address the relevant
criteria discussed above. The Regional
Administrator will evaluate the
application and issue a draft notice
tentatively granting or denying the
application. Notification of this
tentative decision will also be provided
by newspaper advertisement or radio
broadcast in the locality where the
combustion unit is located. The
Regional Administrator will accept
comments on the tentative decision for
at least 30 days, and may also hold a
public hearing upon request or at his
discretion. The Regional Administrator
will issue a final decision after receipt


waste fuel both by the generator and outside the
control of the generator.


of comments and after the hearing (if
any).


B. Codification of the Legitimacy
Criteria


This provision-40 CFR 241.3(d)-
codifies the legitimacy criteria for fuels
and ingredients. In order to be
considered a non-waste fuel, non-
hazardous secondary materials used as
a fuel in combustion units must meet
the legitimacy criteria codified in
§ 241.3(d)(1). To meet the fuel
legitimacy criteria, the non-hazardous
secondary material must be managed as
a valuable commodity, have a
meaningful heating value and be used as
a fuel in a combustion unit that recovers
energy, and contain contaminants at
levels comparable to or lower than those
in traditional fuels which the
combustion unit is designed to burn.


In order to be considered a non-waste
ingredient, non-hazardous secondary
materials used as an ingredient in
combustion units must meet the
legitimacy criteria codified in
§ 241.3(d)(2). To meet the ingredient
legitimacy criteria, the non-hazardous
secondary material must be managed as
a valuable commodity, provide a useful
contribution to the production or
manufacturing process, be used to
produce a valuable product or
intermediate, and must result in
products that contain contaminants at
levels that are comparable to or lower
than those found in traditional products
that are manufactured without the non-
hazardous secondary material.


Non-hazardous secondary materials
that are discarded in the first instance
(abandoned, disposed of, or thrown
away) would still be a solid waste even
if they satisfy the legitimacy criteria,
unless they were processed into
legitimate non-waste fuel or ingredient
products or, in the case of fuels, have
received a non-waste determination
from EPA.


IV. Background


The discussion below is a summary of
what was included in the ANPRM and
in the preamble to the proposed rule.
However, because it continues to be
relevant to several of the key concepts
being finalized today, it is provided here
as background for the benefit of the
reader. (For a more detailed discussion
of what was included in the ANPRM
and the proposed rule, we refer the
reader to the ANPRM (74 FR 41, January
2, 2009) and the proposed rule (75 FR
31843, June 4, 2010).) The records and
documents comprising the ANPRM and
proposed rule are included in the
administrative record for this
rulemaking. To the extent there are any
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inconsistencies or differences between
the ANPRM, the proposed rule, and this
final rule, the statements in this final
rule govern.


A. What is the history of CISWI, CISWI
definitions, and boiler rulemakings?


CAA section 112 requires EPA to
promulgate regulations to control
emissions of 187 hazardous air
pollutants (HAP) from sources in source
categories listed by EPA under section
112(c), while CAA section 129 CISWI
standards include numeric emission
limitations for the nine pollutants, plus
opacity (as appropriate), that are
specified in CAA section 129(a)(4). 3


Pursuant to CAA section 129, EPA
promulgated a final rule setting forth
performance emissions standards for
Commercial and Industrial Solid Waste
Incineration Units (referred to as the
"CISWI Rule"). 65 FR 75338 (December
1, 2000). Under CAA section 129, the
term "solid waste incineration unit" is
defined, in pertinent part, to mean "a
distinct operating unit of any facility
which combusts any solid waste
material from commercial or industrial
establishments * * *" 42 U.S.C.
§ 7429(g)(1). The CAA also specifically
excludes the following types of units
from the definition of "solid waste
incineration unit": (1) Incinerators or
other units required to have a permit
under section 3005 of RCRA; (2)
material recovery facilities (including
primary and secondary smelters) which
combust waste for the primary purpose
of recovering metals; (3) qualifying
small power production facilities, as
defined in section 3(17)(C) of the
Federal Power Act, or qualifying
cogeneration facilities, as defined in
section 3(18)(B) of the Federal Power
Act, which burn homogeneous waste
(such as units which burn tires or used
oil, but not including refuse-derived
fuel) for the production of electric
energy or in the case of qualifying
cogeneration facilities which burn
homogeneous waste for the production
of electric energy or steam or forms of
useful energy (such as heat) which are
used for industrial, commercial, heating
or cooling purposes, or (4) air curtain
incinerators, provided that such
incinerators only burn wood wastes,
yard wastes and clean lumber and that
such air curtain incinerators comply


3
CAA section 129(a)(4) requires that specific


numeric emission limitations must be established
for the following nine pollutants, plus opacity (as
appropriate): cadmium, carbon monoxide, dioxins/
furans, hydrogen chloride, lead, mercury, NOx,
particulate matter (total and fine), and S02. Of these
nine pollutants, cadmium, dioxins/fmrans,
hydrogen chloride, lead, and mercury are also
regulated HAP pursuant to CAA section 112.


with the opacity limitations to be
established by the Administrator by
rule. Id. CAA section 129 further states
that the term "solid waste" shall have
the meaning "established by the
Administrator pursuant to the Solid
Waste Disposal Act." Id at 7429(g)(6). 4


The CISWI Rule established emission
limitations for new and existing CISWI
units for the following pollutants:
cadmium, carbon monoxide, dioxins/
furans, hydrogen chloride, lead,
mercury, oxides of nitrogen (NOx),
particulate matter (PM), sulfur dioxide
(SO 2), and opacity. In addition, the rule
established certain monitoring and
operator training and certification
requirements.


The CISWI Rule was challenged in
Sierra Club v. EPA (No. 01-1048) (DC
Cir.). However, after promulgation of the
CISWI Rule, the DC Circuit issued its
decision in a challenge to EPA's MACT
standards for the cement kiln industry.
See Cement Kiln Recycling Coalition v.
EPA, 255 F. 3d 855 (DC Cir. 2001)
("Cement Kiln"). As a result, EPA
requested, and was granted, a voluntary
remand without vacatur, of the CISWI
rule, in order to address the concerns
related to the issues that were raised by
the court in Cement Kiln. Because the
CISWI rule was not vacated, its
requirements remain in effect. See
Sierra Club v. EPA, 374 F. Supp. 2d 30,
32-33 (D.DC 2005).


On September 22, 2005, EPA issued
revised definitions of "solid waste,"
"commercial or industrial solid waste
incineration unit," and "commercial or
industrial waste" (the "CISWI
Definitions Rule"). See 70 FR 55568. In
the CISWI Definitions Rule, EPA
defined "commercial and industrial
solid waste" to exclude solid waste that
is combusted at a facility in a
combustion unit whose design provides
for energy recovery or which operates
with energy recovery. Therefore, a unit
combusting solid waste with energy
recovery was not considered a CISWI
unit.


The CISWI Definitions Rule was
vacated by the DC Circuit in NRDC v.
EPA (489 F.3d 1250 (DC Cir. 2007))
("NRDC"). The court stated that the
statute unambiguously requires any unit
that combusts "any solid waste material
at all"-regardless of whether the
material is being burned for energy
recovery-to be regulated as a "solid
waste incineration unit." Id. at 1260. In
the same decision, the court also
vacated and remanded EPA's 2005
emissions standards for commercial,


4 The Solid Waste Disposal Act, as amended, is
commonly referred to the Resource Conservation
and Recovery Act or RCRA.


industrial, and institutional major
source boilers and process heaters (the
Boiler MACT Rule), concluding that
"the universe of boilers subject to its
[section 112] standards will be far
smaller and more homogenous after all
CISWI units, as the statute
unambiguously defines them, are
removed from its coverage." 489 F.3d at
1260.


In response to the D.C. Circuit's
decision, EPA proposed revised
emissions standards for boilers, process
heaters, and CISWI units. Specifically,
on June 4, 2010, the Agency proposed
new National Emissions Standards for
Area Source Industrial, Commercial,
and Institutional Boilers (75 FR 31896),
National Emission Standards for
Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and
Institutional Boilers and Process Heaters
(75 FR 32006), and Standards of
Performance for New Stationary Sources
and Emission Guidelines for Existing
Sources: Commercial and Industrial
Solid Waste Incineration Units (75 FR
31938). These proposed emissions
standards were established based on the
criteria proposed in the Identification of
Non-Hazardous Secondary Materials
Rule that are Solid Waste proposed rule
(75 FR 31844).


B. Why is the Court's decision affecting
the CAA rules relevant to RCRA?


In responding to the court's vacatur
and remand of the CISWI Definitions
Rule and the Boiler MACT Rule, EPA is
establishing, under RCRA, which non-
hazardous secondary materials 5 are
"solid waste." This is necessary because,
under the court's decision, any unit
combusting any "solid waste" at all must
be regulated as a "solid waste
incineration unit," regardless of the
function of the combustion device. If a
non-hazardous secondary material (also
referred to as a "secondary material" in
this rulemaking) is not a "solid waste"
under RCRA, then a unit combusting
that material must be regulated pursuant
to CAA section 112 if it is a source of
HAP. Alternatively, if such secondary
material is classified as a "solid waste"
under RCRA, then a unit combusting
that material must be regulated under


5 A secondary material is any material that is not
the primary product of a manufacturing or
commercial process, and can include post-
consumer material, post-industrial material, and
scrap. Many types of secondary materials have Btu
or material value, and can be reclaimed or reused
in industrial processes. For purposes of this notice,
the term secondary materials include only non-
hazardous secondary materials. See also American
Mining Congress v. EPA, 824 F.2d 1177 (DC Cr.
1987) in which the U.S. Court of Appeals for the
District of Columbia Circuit discussed secondary
materials.
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CAA section 129, unless it is within the
scope of one of the exclusions from the
definition of "solid waste incineration
unit" in section 129(g)(1) of the CAA.


In addition to this final rule, EPA is
concurrently finalizing air emission
requirements under CAA section 112 for
industrial, commercial, and institutional
boilers and process heaters, as well as
air emission requirements under CAA
section 129 for CISWI units. For a
discussion of what requirements are
being promulgated today pursuant to
the relevant CAA rules, please see the
respective final actions included in
today's Federal Register. These include:
National Emission Standards for
Hazardous Air Pollutants for Area
Sources: Industrial, Commercial, and
Institutional Boilers (EPA-HQ-OAR-
2006-0790); National Emission
Standards for Hazardous Air Pollutants
for Major Sources: Industrial,
Commercial, and Institutional Boilers
and Process Heaters (EPA-HQ-OAR-
2002-0058); and Standards of
Performance for New Stationary Sources
and Emission Guidelines for Existing
Sources: Commercial and Industrial
Solid Waste Incineration Units (EPA-
HQ-OAR-2003-0119).
C. What is the history of the definition


of solid waste?


1. Statutory Definition of Solid Waste


RCRA defines "solid waste" as "* * *
any garbage, refuse, sludge from a waste
treatment plant, water supply treatment
plant, or air pollution control facility
and other discarded material * * *
resulting from industrial, commercial,
mining, and agricultural operations, and
from community activities * * "
(RCRA section 1004 (27) (emphasis
added)). The key concept is that of
"discard" and, in fact, this definition
turns on the meaning of the phrase,
"other discarded material," since this
term encompasses all other examples
provided in the definition.


2. Solid Waste Program, RCRA Subtitle
D


The regulations that pertain to non-
hazardous solid waste (RCRA subtitle D)
contain five definitions of the term
"solid waste." (See 40 CFR 240.101(y);
40 CFR 243.101(y); 40 CFR 246.101(bb);
40 CFR 257.2; and 40 CFR 258.2.) These
regulatory definitions largely mirror the
statutory definition of solid waste with
some clarifications applicable to the
specific regulatory section. The RCRA
statutory definition of solid waste has
also been repeated in the CAA emission
guidelines for other solid waste
incineration units (e.g., see 40 CFR
60.2977 and 60.3078).


Under RCRA subtitle D, EPA has
promulgated criteria for municipal solid
waste landfills and approves state solid
waste landfill permitting programs;
however, it is the states that fully
implement these programs. EPA does
not have the same role in these
programs as it does in the hazardous
waste programs established under RCRA
subtitle C. As a result, EPA has not
promulgated detailed regulations
defining "solid waste" for purposes of
the subtitle D (non-hazardous)
programs. States have promulgated their
own laws and regulations for what
constitutes solid waste and have
interpreted those laws and regulations
to determine what types of non-
hazardous secondary materials
management activities constitute
discard (and therefore involve the
management of a solid waste).


The Agency is now determining at the
national level the requirements and
procedures for identifying non-
hazardous secondary materials that are
solid waste under RCRA subtitle D so
that we can establish appropriate
emissions standards under CAA
sections 112 and 129. We emphasize
that we are articulating a narrow
definition in this final rule and are not
making solid waste determinations that
cover other possible secondary material
end uses.


3. Hazardous Waste Program, RCRA
Subtitle C


Under RCRA subtitle C, EPA is
responsible for designing and
implementing a cradle to grave disposal
system for hazardous wastes. The RCRA
subtitle C hazardous waste federal
program has a long regulatory history in
defining "solid waste" for purposes of
the hazardous waste regulations.6
However, the 40 CFR 261.2 regulatory
definition of solid waste explicitly
applies only to wastes that also are
hazardous for purposes of the subtitle C
regulations (see 40 CFR 261.1(b)(1)).
EPA emphasizes that it is not reopening


6 For example, see 45 FR 33066 (May 19, 1980;
solid waste defined; interim final); 48 FR 14472
(April 4, 1983; Amendments to the Definition of
Solid Waste; proposed rule); 50 FR 614 (January 4,
1985; Amendments to the Definition of Solid Waste;
final rule); 53 FR 519 (January 8, 1988;
Amendments to the Definition of Solid Waste,
excludes in-process recycled secondary materials
from petroleum industry; proposed rule); 59 FR
38536 (July 28, 1994; Amendments to the Definition
of Solid Waste, excludes in-process recycled
secondary materials from petroleum industry; final
rule); 67 FR 11251 (March 13, 2002; Response to
court Vacaturs; final rule); 68 FR 61557 (October 28,
2003; Revisions to the Definition of Solid Waste;
proposed rule); 72 FR 14172 (March 26, 2007;
Revisions to the Definition of Solid Waste;
supplemental proposed rule); 73 FR 64668 (October
30, 2008; Revisions to the Definition of Solid Waste;
final rule).


any of its subtitle C regulations in
today's final rule.


Under subtitle C of RCRA, EPA
promulgated a final rule on October 30,
2008, which revised the requirements
regulating hazardous secondary
materials when they are recycled via
reclamation (The 2008 Definition of
Solid Waste (DSW) Final Rule). 7 On
January 29, 2009, the Sierra Club filed
a lawsuit challenging the rule in the
U.S. Court of Appeals for the District of
Columbia Circuit (DC Circuit), Docket
No. 09-1041. In addition, Sierra Club
submitted to the Administrator of EPA
an administrative petition under RCRA
section 7004(a), 42 U.S.C. 6974(a). The
administrative petition requested that
the Agency repeal the October 2008
revisions to the 2008 DSW Final Rule
and stay the implementation of the
rule.8 EPA reviewed the administrative
petition, held a public meeting 9 and
requested written comments on the
petition. As a result of settlement in the
litigation, Sierra Club has withdrawn its
administrative petition, but EPA has
agreed to issue a proposal to consider
the issues raised in the petition. As a
result, EPA plans to develop a proposed
rule asking for comment on potential
revisions to the October 2008 DSW
Final Rule. Under the settlement
agreement with the Sierra Club in the
DC Circuit litigation, EPA has
committed to a proposed rule on or
before June 30, 2011 and to take final
action on the proposed rulemaking on
or before December 31, 2012.10 The DC
Circuit approved the settlement
agreement by order dated January 11,
2011. This subsequent proposed rule
will apply to the regulation of
reclamation of hazardous secondary
materials under subtitle C of RCRA and
is not affecting today's final rule.


4. Case Law on the Definition of Solid
Waste Under RCRA Subtitle C


Partly because the interpretation of
what constitutes a solid waste is the


7 See "Revisions to the Definition of Solid Waste,"
Final Rule, October 30, 2008, at 73 FR 64667.


8A copy of Sierra Club's Petition to the U.S. EPA
to Reconsider and Repeal the Definition of Solid
Waste Final Rule (DSW Rule) can be found in the
docket for the 2008 DSW Final Rule. See Docket ID:
EPA-HQ-RCRA-2009-0315; Document ID No.
EPA-HQ-RCRA-2009-0315-0002.


9 The public meeting was announced in a May 27,
2009 Federal Register notice, which also described
possible actions and optional paths forward. See 74
FR 25200. The transcript of the public hearing can
also be found in the docket for the DSW Final Rule.
See Docket ID: EPA-HQ-RCRA-2009-0315,
Document ID No. EPA-HQ-RCRA-2009-0315-
0024.


10 A copy of the settlement agreement, entitled
"EPA's and Sierra Club's Lodging of Settlement and
Motion to Sever and Hold Case in Abeyance," can
be found at http://www.epa.govloswlhazardldswl
sierraclubdsw.pdf.
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foundation of the hazardous waste
regulatory program (i.e., secondary
material must qualify as "solid waste"
before it can be classified as "hazardous
waste"), there have been a number of
court opinions discussing the meaning
of "solid waste" in litigation challenges
to rules issued under RCRA subtitle C.
From these cases, a few key principles
emerge which guide our thinking on the
definition of solid waste in today's final
rule.


First, the ordinary plain-English
meaning of the term, "discard," controls.
See American Mining Congress v. EPA,
824 F.2d 1177 (DC Cir. 1987) ("AMC I").
The ordinary plain-English meaning of
the term discarded means "disposed of,"
"thrown away," or "abandoned." The
court specifically rejected a more
expansive meaning for discard that
would encompass any materials "no
longer useful in their original capacity"
even if they were not destined for
disposal. 824 F.2d at 1185-87. The
Court further held that the term
"discarded materials" could not include
materials "* * * destined for beneficial
reuse or recycling in a continuous
process by the generating industry
itself' (824 F.2d at 1190).


Subsequent to AMC I, the court
discussed the meaning of discard in
particular cases. In American Petroleum
Institute v. EPA, 906 F.2d 729 (DC Cir.
1990) ("API I"), the court rejected EPA's
decision not to regulate recycled air
pollution control equipment slag based
on an Agency determination that waste
"ceases to be a 'solid waste' when it
arrives at a metals reclamation facility
because at that point it is no longer
'discarded material.'" 906 F.2d at 740.
Instead, the court stated that these
materials are part of a mandatory waste
treatment plan for hazardous wastes
prescribed by EPA and continued to be
wastes even if recycled. 906 F.2d at 741.
Further, "once material qualifies as
'solid waste,' [footnote omitted]
something derived from it retains that
designation even if it might be
reclaimed and reused at some future
time." Association of Battery Recyclers
v. EPA, ("ABR") 208 F.3d 1047, 1056
(DC Cir. 2000) (referring to API I and the
later decided case, American Mining
Congress v. EPA, ("AMC II") 907 F.2d
1179 (DC Cir. 1990)).


One of the more important holdings of
a number of court decisions is that
simply because a hazardous waste has,
or may have, value does not mean the
material loses its status as a solid waste.
See API I, 906 F.2d at 741 n.16; United
States v. ILCO Inc., 996 F.2d 1126,
1131-32 (11th Cir. 1993) ("ILCO"); Owen
Steelv. Browner, 37 F.3d 146, 150 (4th
Cir. 1994) ("Owen Steel"). ILCO and


Owen Steel, however, seem to recognize
that legitimate products made from
wastes are, themselves, products and
not wastes.


The ABR case reiterated the concepts
discussed in the previous cases of AMC
I and II and API I. The Court held that
it had already resolved the issue
presented in ABR in its opinion in AMC
L where it found that "* * * Congress
unambiguously expressed its intent that
'solid waste' (and therefore EPA's
regulatory authority) be limited to
materials that are 'discarded' by virtue
of being disposed of, abandoned, or
thrown away" (208 F.2d at 1051). It
repeated that materials that are reused
within an ongoing industrial process are
neither disposed of nor abandoned (208
F.3d at 1051-52). It explained that the
intervening API I and AMC H1 decisions
had not narrowed the holding in AMC
I (208 F.3d at 1054-1056).


Notably, the Court did not hold that
storage before reclamation automatically
makes materials "discarded." Rather, it
held that "* * * at least some of the
secondary material EPA seeks to
regulate as solid waste (in the mineral
processing rule) is destined for reuse as
part of a continuous industrial process
and thus is not abandoned or thrown
away" (208 F.3d at 1056). In this regard,
the court criticized all parties in the
case-industry, as well as EPA-
because they "presented this aspect of
the case in broad abstraction, providing
little detail about the many processes
throughout the industry that generate
residual material of the sort EPA is
attempting to regulate. * * " (Ibid).


American Petroleum Institute v. EPA,
216 F.3d 50, 55 (DC Cir. 2000) ("API IF"),
decided shortly after ABR and
considered by the court at the same
time, provides further guidance for
defining solid waste, but in the context
of two specific waste streams in the
petroleum refining industry. The court
overturned EPA's determination that
certain recycled oil-bearing wastewaters
are wastes (216 F.3d at 55-58) and
upheld conditions imposed by the
Agency in excluding petrochemical
recovered oil from the definition of
solid waste (216 F.3d at 58-59). In the
case of oil-bearing wastewaters, EPA
had determined that the first phase of
treatment, primary treatment, results in
a waste being created. 216 F.3d at 55.
The court overturned this decision and
remanded it to EPA for a better
explanation, neither accepting EPA's
view nor the contrary industry view.
The court noted that the ultimate
determination that had to be made was
whether primary treatment "is simply a
step in the act of discarding [* * *][olr
is it the last step in a production process


before discard?" 216 F.3d at 57. In
particular, the court rejected EPA's
argument that primary treatment was
required by regulation, and instead
stated that EPA needed to "set forth why
it has concluded that the compliance
motivation predominates over the
reclamation motivation" and "why that
conclusion, even if validly reached,
compels the further conclusion that the
wastewater has been discarded." 216
F.3d at 58.


The court also considered whether
material is discarded in Safe Food and
Fertilizerv. EPA, 350 F.3d 1263 (DC Cir.
2003) ("Safe Food"). In that case, among
other things, the court rejected the
argument that, as a matter of plain
meaning, recycled material destined for
immediate reuse within an ongoing
industrial process is never considered
"discarded," whereas material that is
transferred to another firm or industry
for subsequent recycling must always be
solid wastes. 350 F.3d at 1268. Instead,
the court evaluated "whether the
agency's interpretation of * * *
'discarded' * * * is, reasonable and
consistent with the statutory purpose.
* * " Id. Thus, EPA has the discretion
to determine if material is not a solid
waste, even if it is transferred between
industries.


We also note that the Ninth Circuit
has specifically found that non-
hazardous secondary materials may,
under certain circumstances, be burned
and not constitute a solid waste under
RCRA. See Safe Air For Everyone v.
Waynemeyer ("Safe Air"), 373 F.3d 1035
(9th Cir., 2004). In this case, the Court
found that Kentucky bluegrass stubble
may be burned to return nutrients to the
soil and not be a solid waste.


5. Concept of Legitimacy


Under RCRA subtitle C, some
hazardous secondary materials that
would otherwise be subject to regulation
under RCRA's "cradle to grave"
hazardous waste system are not
considered solid wastes if they are
"legitimately recycled" or legitimately
reused as an ingredient or substitute for
a commercial product. The principal
reasoning behind this construct is that
use/reuse or recycling of such secondary
materials often closely resembles
normal industrial production, rather
than waste management. Although
today's final rule does not address the
Agency's hazardous waste regulations,
EPA finds the concept of legitimacy to
be an important one in determining
when a secondary material (whether
hazardous or non-hazardous) is
genuinely recycled and not discarded
under the guise of recycling.
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However, since there can be
considerable economic incentive to
manage recyclable materials outside of
the RCRA hazardous waste regulatory
system, there is a clear potential for, and
historical evidence of, some handlers
claiming they are recycling, when in
fact they are conducting waste treatment
and/or disposal in the guise of
recycling. EPA considers such "sham"
recycling to be, in fact, discard and
these secondary materials being sham
recycled are solid wastes (or hazardous
waste if the material is listed as, or
exhibits a characteristic of, hazardous
waste pursuant to 40 CFR part 261).


To guard against hazardous secondary
materials being discarded in the guise of
recycling, EPA has long articulated the
need to distinguish between "legitimate"
(i.e., true) recycling or other use and
"sham" (i.e., fake) recycling; see the
preamble to the 1985 hazardous waste
regulations that established the
definition of solid waste under RCRA
subtitle C (50 FR 638; January 4, 1985).
A similar discussion that addressed
legitimacy as it pertains to burning
hazardous secondary materials for
energy recovery (considered a form of
recycling under RCRA subtitle C) was
presented in the January 9, 1988
proposed amendments to the definition
of solid waste (53 FR 522).


Then on April 26, 1989, the Office of
Solid Waste I" issued a memorandum
that consolidated the various preamble
and other statements concerning
legitimate recycling into a list of
questions to be considered in evaluating
the legitimacy of hazardous secondary
materials recycling (OSWER directive
9441.1989(19)). This memorandum
(known to many as the "Lowrance
Memo," a copy of which is included in
the Docket to today's rule) has been a
primary source of information for the
regulated community and for overseeing
agencies in distinguishing between
legitimate and sham recycling.


In the October 30, 2008 DSW Final
Rule, EPA finalized several exclusions
from the definition of solid waste for
hazardous secondary materials being
reclaimed and a non-waste
determination process for persons to
receive a formal determination that their
hazardous secondary materials are not
solid wastes when legitimately
reclaimed. In that action, EPA codified
in 40 CFR 260.43 the requirement that
materials be legitimately recycled as a
condition for the exclusion for
hazardous secondary materials that are
legitimately reclaimed under the control


11 On January 9, 2009, the Office of Solid Waste
was renamed the Office of Resource Conservation
and Recovery.


of the generator (40 CFR 261.2(a)(2)(ii)
and 40 CFR 261.4(a)(23)) and as a
condition of the exclusion for hazardous
secondary materials that are transferred
for the purpose of legitimate
reclamation (40 CFR 261.4(a)(24) and 40
CFR 261.4(a)(25)). As part of that final
rule, EPA also codified the legitimate
recycling provision specifically as a
requirement for the non-waste
determination process (40 CFR 260.34).


As discussed above, the Agency has
agreed to prepare a notice of proposed
rulemaking, which will solicit comment
regarding potential revisions to the 2008
DSW Final Rule. The definition of
"legitimacy" is one of the issues that will
be reconsidered in this subsequent
proposed rule. This subsequent DSW
proposed rule is, by necessity, in a
different proceeding from the rule we
are promulgating today. EPA cannot
presuppose the results of the DSW rule,
but still needs to issue a final rule
dealing with legitimacy criteria in
today's separate rule affecting non-
hazardous secondary materials. The
same concept-legitimacy-applies to
both rules, but, at this point, EPA
cannot reconcile the differences
between the legitimacy criteria in each
rule, if there are indeed any substantive
differences. As a result, each rule will
have its own definition of legitimate
recycling. Although the Agency is
revisiting the definition of legitimacy in
the context of regulations promulgated
pursuant to RCRA subtitle C, EPA
continues to find the principle of
"legitimacy" to be an important element
in the recycling of both hazardous and
non-hazardous secondary materials.
That is, the concept of legitimate
recycling is crucial to determining
whether a hazardous or non-hazardous
secondary material being recycled is
truly being recycled or is, in fact, being
discarded through sham recycling and
thus, is a solid waste.


D. Summary of the ANPRM


In the ANPRM, the Agency
considered various guiding principles,
including the concept of discard, and if
discarded, whether the secondary
material has been processed to produce
a non-waste fuel or ingredient product,
and the concept of legitimacy,12 in


12 The Agency discussed various criteria
regarding the concept of legitimacy. Specifically,
with respect to secondary materials used as a fuel,
they should be handled as a valuable commodity,
have a meaningful heating value, and contain
contaminants that are not significantly higher in
concentration than traditional fuel products. For
those secondary materials used as an ingredient,
they should be handled as a valuable commodity,
the secondary material provides a useful
contribution, the recycling results in a valuable
product, and the product does not contain


determining if secondary materials used
in combustion units are solid wastes.
Based on these guiding principles, the
Agency identified a number of scenarios
in evaluating the usage of secondary
materials (e.g., as fuels or ingredients)
and whether these secondary materials
should be considered solid wastes
under RCRA when used in combustion
devices, such that units burning these
secondary materials would be subject to
regulation under CAA section 129,
rather than subject to CAA section 112.
The ANPRM identified several cases
where such secondary materials are not
solid wastes when combusted, and thus,
subject to CAA section 112. These
scenarios were: (1) Traditional fuels, (2)
non-hazardous secondary materials
used as legitimate "alternative" fuels
that have not been previously discarded,
(3) non-hazardous secondary materials
used as legitimate "alternative fuels"
resulting from the processing of
discarded secondary materials, (4) non-
hazardous secondary materials used as
legitimate ingredients, and (5)
hazardous secondary materials that may
be excluded from the definition of solid
waste under RCRA subtitle C because
they are more like commodities than
wastes. All other cases where non-
hazardous secondary materials are
combusted would be considered "solid
wastes" and subject to CAA section 129.
Specifically:


* Traditional Fuels: EPA identified in
the ANPRM fossil fuels (e.g., coal, oil,
and natural gas) and their derivatives
(e.g., petroleum coke, bituminous coke,
coal tar oil, refinery gas, synthetic fuel,
heavy recycle, asphalts, blast furnace
gas, recovered gaseous butane, and coke
oven gas), as well as cellulosic biomass
(e.g., wood) as traditional fuels. Such
traditional fuels have been used
historically as fuels and have been
managed as valuable products, such that
they are considered unused products
that have not been discarded and
therefore, are not solid wastes. In
addition, EPA also identified as
traditional fuels wood collected from
forest fire clearance activities and tree
and uncontaminated wood found in
hurricane debris if not discarded, if
managed properly, and if burned as a
legitimate fuel.


* Non-Hazardous Secondary
Materials Used as Legitimate
"Alternative Fuels" That Have Not Been
Previously Discarded: The ANPRM
indicated that, in addition to traditional
fuels, there may be a category of non-


contaminants that are significantly higher in
concentration than traditional products. If these
criteria are not met, then sham recycling may be
indicated and the secondary material may be a solid
waste.
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hazardous secondary materials that are
legitimate alternative non-waste fuels,
even though they may not have been
traditionally used as fuels, because of
changes in technology and in the energy
market. Biomass was discussed as one
large category of these alternatives fuels.
EPA also discussed that scrap tires used
as tire-derived fuel (TDF), which
includes whole or shredded tires, that
have not been previously discarded,
could also be considered legitimate
fuels that meet the legitimacy criteria
(see Materials Characterization Paper on
Scrap Tires in the docket for today's
rule for a complete discussion on
contaminants in TDF [EPA-HQ-RCRA-
2008-0329]). We noted that in many
cases, scrap tires are collected pursuant
to state tire oversight programs (e.g.,
used tires from tire dealerships that are
sent to used tire processing facilities)
are handled as valuable commodities,
and, therefore, have not been
abandoned, disposed of, or thrown
away. We noted that because states
typically regulate these programs under
their state solid waste authorities, it was
not the Agency's intent to undercut the
state's authority in this area. We,
therefore, requested comment on
whether scrap tires collected pursuant
to state tire oversight programs should
be considered a non-waste fuel when
combusted, and whether an EPA
designation specifying that scrap tires,
for example, managed pursuant to state
collection programs would adversely
impact a state's ability to manage such
a program. Other non-traditional
alternative fuels that EPA identified in
the ANPRM included construction and
demolition materials, scrap plastics,
non-hazardous solvents and lubricants,
and wastewater treatment sludge. The
Agency solicited comment on this
category.


* Non-Hazardous Secondary
Materials Used as Legitimate
"Alternative Fuels" Resulting from the
Processing of Discarded Secondary
Materials: The Agency also discussed
the concept of processing of discarded
non-hazardous secondary materials,
such that legitimate fuel products may
be extracted, processed, or reclaimed
from a non-hazardous secondary
material that has been discarded in the
first instance and that such products
would generally not be considered solid
wastes. The principle behind this idea
of processing a solid waste to produce
a product is common to industrial
processes. We noted in the ANPRM that
until a legitimate product has been
extracted, processed, or reclaimed, the
non-hazardous secondary material has
been discarded and is a solid waste. The


ANPRM identified a number of non-
hazardous materials that can be
processed into a legitimate fuel,
including biomass, coal fines, used oil,
tires and landfill ash. Of course, the
degree of processing necessarily will
vary depending on the specific material,
but the objective is the same-that is,
the product from processing must be a
legitimate fuel (i.e., a material with a
meaningful heating value, with
contaminants that are not present at
significantly higher concentrations than
those of traditional fuel products, and
managed as a valuable commodity).


* Non-Hazardous Secondary
Materials Used as Ingredients: In
addition to legitimate fuel products, the
ANPRM also recognized that non-
hazardous secondary materials that have
not been discarded can be used as
legitimate ingredients, and identified
cement kiln dust (CKD), bottom ash,
boiler slag, blast furnace slag, foundry
sand, and secondary glass material as
secondary materials that could be
considered as legitimate ingredient
products. If, on the other hand, such
non-hazardous secondary materials
have been discarded, the ANPRM
identified such secondary materials as
solid wastes, unless they are sufficiently
processed into a legitimate product, as
would be the case for discarded
materials that could become products
after being processed.


* Hazardous Secondary Materials
That May Be Excluded From the
Definition of Solid Waste Under RCRA
Subtitle C Because They Are More Like
Commodities Than Wastes: The final
category identified in the ANPRM are
hazardous secondary materials that are
recycled and are specifically identified
in the subtitle C hazardous waste rules
as secondary materials that may be
burned under certain conditions, but are
not considered solid wastes, at least for
purposes of the hazardous waste
regulations. The ANPRM indicated that
EPA was interested in extending this
determination so that these materials
also are not considered solid wastes
under RCRA subtitle D. The Agency
indicated that it believed that it had
sufficient information in the rulemaking
records for the various hazardous
secondary materials-that is, black
liquor and spent sulfuric acid,13 and
comparable fuels 14 to conclude that


13 A determination was made that black liquor
reclaimed in a pulping liquor recovery furnace and
then reused in the pulping process and spent
sulfuric acid used to produce virgin sulfuric acid
were not solid wastes because these hazardous
secondary materials were determined to be an
integral part of the manufacturing process.


14 A determination was made with respect to


comparable fuels that certain hazardous secondary


these subtitle C exclusions are broadly
applicable to the definition of solid
waste under subtitle D of RCRA when
these secondary materials are used as a
fuel or ingredient.


The ANPRM indicated that in all
other cases where secondary materials
were combusted, they would be
considered "solid wastes" under RCRA
subtitle D and thus, subject to CAA
section 129. However, the Agency
solicited comment on many aspects of
these scenarios. In addition, the ANPRM
also solicited comment on the following
four issues: (1) Whether there are
circumstances where discarded
secondary materials-once recovered
from the environment-that can be
directly used as a legitimate fuel or
ingredient product without processing
should not be considered a solid waste;
(2) whether there are other approaches
for determining that non-hazardous
secondary materials when used as a
legitimate fuel is not a solid waste, and
specifically took comment on an
approach presented to EPA by industry
representatives; 15 (3) whether to
consider non-hazardous secondary
materials that receive a state beneficial
use determination for use as a fuel or
ingredient in a combustion unit as not
being a solid waste; and (4) how to
address biofuels and byproducts from
the production of biofuels-that is,
whether such secondary materials
should be considered a waste or not
when combusted. (For a more detailed
discussion of the ANPRM, see 74 FR 41,
January 2, 2009.)


E. Summary of the Proposed Rule


The proposal maintained many of the
concepts and provisions discussed in
the ANPRM, including the concept of
discard and the legitimacy criteria.
However, the basic framework differed
from the ANPRM based partly on the


materials meet specific requirements to ensure that
the materials toxic constituents and physical
properties are similar to commercial (benchmark)
fuels, and therefore, are products and not solid
wastes.


15 Industry representatives suggested that non-
hazardous secondary materials should be evaluated,
on a case-by-case basis, to identify which criteria
have been satisfied and determine whether the
material is legitimately handled as a fuel. Criteria
identified by industry stakeholders include:
Handling and storage of materials to minimize loss,
use of materials within a reasonable period of time,
material value (e.g., whether there is a market for
the material as a fuel, internal or external to the
company), material managed and treated as a
commodity, and processing of material to enhance
fuel value. See 74 FR 60 for the ANPRM's
description of this approach. A copy of this
industry-recommended approach entitled, "Outline
of Regulatory Approach to Determine Materials
Considered Fuels-not Solid Wastes-under
RCRA," is also included in the docket for this
rulemaking.
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approach taken in the Definition of
Solid Waste final rule promulgated on
October 30, 2008 (see 73 FR 64668),
based partly on the comments received
on the ANPRM, as well as EPA's
interpretation of whether these
secondary materials were discarded. For
example, comments received on the
ANPRM from some states suggested that
non-hazardous secondary material fuels
that are transferred to a third party have
entered what is traditionally considered
to be the "waste stream" (and have been
regulated by the states as wastes) and
therefore should appropriately be
considered wastes (e.g., scrap tires,
regardless of whether they were
collected and managed pursuant to state
programs or recovered from legacy
waste piles).


As a result of comments like these
and the Agency's re-examining our
interpretation of the application of the
discard concept to various non-
hazardous secondary materials, the
Agency altered its position in the
proposed rule. Whereas the ANPRM had
indicated that there may be a number of
non-hazardous secondary materials that
would not be considered discarded even
if the original generator sent them to
another entity outside of its control, the
proposed rule assumed that non-
hazardous secondary materials that are
used as fuels and are managed outside
the control of the generator are solid
wastes, unless they were processed into
non-waste fuel products or the Agency
grants a non-waste determination
(through a case-by-case petition process)
that such non-hazardous secondary
materials are not solid wastes because
they have not been discarded and are
indistinguishable in all relevant aspects
from a fuel product.


In the proposal, EPA stated that when
non-hazardous secondary material fuels
are transferred to another party, the
Agency generally believed that the
material is discarded, since the
generator has relinquished control of the
secondary material and the entity
receiving such materials may not have
the same incentives to manage them as
a useful product, which results in the
materials being discarded. The Agency
noted that this lack of incentive to
manage as a useful product has been
well-documented in the context of
hazardous secondary material recycling
as evidenced by the results of the
environmental problems study
performed in support of the 2008 DSW
Final Rule and believed that this finding
also held true for non-hazardous
secondary materials that are used as
fuel.


The proposed rule considered non-
hazardous secondary materials used as


ingredients that are used in combustion
units to not be solid waste if they were
not discarded in the first instance and
if they met the legitimacy criteria,
irrespective of whether they have been
transferred to a third party. The Agency
stated that it was not proposing to
differentiate ingredients that are used
within the control of the generator from
those that are not since we believed the
use of non-hazardous secondary
materials as ingredients is considered to
be more integral or akin to use in a
commercial manufacturing process and
thus, these non-hazardous secondary
materials would not be considered
discarded provided they satisfy the
legitimacy criteria.


The proposed rule also included a
petition process for receiving non-waste
determinations, which was an
additional area for comment in the
ANPRM, but not included as an
approach or scenario that was
specifically presented. One of the
differences between the ANPRM and the
proposed rule was the classification of
"clean" biomass and on-specification
used oil as traditional fuels. In addition,
the proposed rule did not address
hazardous secondary materials excluded
from the definition of solid waste under
subtitle C of RCRA, concluding that it
does not need to address this exclusion
in this rulemaking since these
secondary materials have already been
excluded from the definition of solid
waste as hazardous secondary materials
and therefore, should not be addressed
in the proposed rule, which deals with
the definition of solid waste for non-
hazardous secondary materials used in
combustion units.


Finally, the proposed rule also revised
the contaminant legitimacy criterion,
stating that non-hazardous secondary
materials used as fuels in combustion
units must contain contaminants at
levels "comparable to or less than" those
in traditional fuels which the
combustion unit is designed to burn,
whereas the ANPRM had stated that
non-hazardous secondary materials
used as fuel could not contain
contaminants that were "significantly
higher" than traditional fuel products. In
the proposed rule, EPA explained its
rationale for making this change, stating
that the requirement that non-hazardous
secondary materials have contaminants
at levels comparable to or less than
traditional fuels would ensure that the
burning of any secondary materials in
combustion units will not result in
discard of materials or their
contaminants and thus, will not result
in increased releases to the environment
that could adversely impact the health
and environment of the local


community. A similar change was made
to the contaminant legitimacy criterion
for ingredients, with the comparison
being made between products
manufactured with and without non-
hazardous secondary materials.


Thus, in the proposed rule, the
Agency considered all non-hazardous
secondary materials burned in
combustion units as solid wastes except
for the following circumstances: (1)
Non-hazardous secondary materials
used as a fuel that remains within the
control of the generator (whether at the
site of generation or another site within
the generator's control) that meets the
legitimacy criteria; (2) non-hazardous
secondary materials used as an
ingredient in a manufacturing process
(whether by the generator or a third
party) that meets the legitimacy criteria;
(3) legitimate fuel or ingredient products
that are produced from the processing of
discarded non-hazardous secondary
materials; 16 and (4) non-hazardous
secondary materials handled outside the
control of the generator, but has been
determined through a case-by-case non-
waste determination petition process to
not have been discarded and to be
indistinguishable in all relevant aspects
from a fuel product.


F. Use of Secondary Materials


1. Introduction


The U.S. is pursuing an approach to
sustainable materials management that
employs the concepts of life cycle
assessment 17 and full cost accounting. 1 8


Within the context of RCRA, 19 this final
rule aims to facilitate materials
management to the extent allowed by
the statute, through the establishment of
a regulatory framework that guides the
beneficial use of various secondary
materials, while ensuring that such use
is protective of human health and the


16 As we state throughout the preamble, prior to
the production of the legitimate fuel or ingredient
product, the non-hazardous secondary material is
considered a solid waste and would be subject to
the appropriate federal, state, and local
requirements.


17 The terms "life cycle analysis" and "life cycle
assessment" are commonly used interchangeably.
Life cycle assessment is a system-wide analytical
technique for assessing the environmental (and
sometimes economic) effects of a product, process,
or activity across all life stages.


18 Full cost accounting is an accounting system


that incorporates economic, environmental, health,
and social costs of a product, action, or decision.


19 RCRA section 6901(c)-Materials: The
Congress finds with respect to materials, that-(1)
millions of tons of recoverable material which
could be used are needlessly buried each year; (2)
methods are available to separate usable materials
from solid waste; and (3) the recovery and
conservation of such materials can reduce the
dependence of the United States on foreign
resources and reduce the deficit in its balance of
payments.
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environment. EPA, in conjunction with
the states, seeks to further facilitate this
objective through research, analysis,
incentives, and communication. The
Agency recognizes that secondary
materials are widely used today as fuels
and/or ingredients in industrial
processes. We expect these uses will
continue and expand in future years as
effective materials management
becomes more critical to a sustainable
society. The use of secondary materials
from a variety of non-traditional
sources, including the use of energy-
containing secondary materials, is
expected to play an important role in
future resource conservation efforts.


The use of secondary materials as
alternative fuels and/or ingredients in
manufacturing processes using
combustion not only recovers valuable
resources, it is known to contribute to
emission reductions. For example, both
greenhouse gas (GHG) and particulate
matter (PM) emissions have been
reduced as a co-benefit of the use of
secondary materials.20 The use of
secondary materials, such as use as a
fuel in industrial processes may also
result in other benefits, including
reduced fuel imports, reduced negative
environmental impacts caused by
previous dumping (e.g., tires), and
reduced methane gas generation from
landfills.


Secondary materials may, in some
cases, be more appropriately defined as
"by-products," 21 reflecting their
inherent resource recovery value in the
generation and production of heat,
energy, and/or marketable products or
intermediates. Secondary materials can
provide microeconomic (firm level) and
macroeconomic benefits when
legitimately used as effective substitutes
for, or supplement to virgin materials.
Economic efficiencies can be improved
with the use of secondary materials,
when substituted for increasingly scarce


20 For example, the GHG emissions rate


associated with the combustion of scrap tires is
approximately 0.08 imetric tons of carbon dioxide
equivalents (MTCO 2E) per million metric British
thermal units (MMBtu) of scrap tires combusted,
while the GHG emissions rate for coal is
approximately 0.094 MTCO 2E per MMBtu.
Combined with the avoided extraction and
processing emissions 0.006 MTCOJE/MMBtu for
coal, the total avoided GHG is 0.019 MTCO 2E per
MMBtu. Substituting tire-derived fuel for coal
would also avoid an estimated 0.246 Lbs/MMBtu of
PM associated with the extraction and processing
of the coal. Please see the Materials
Characterization Papers in the docket for further
details on these estimates, and other estimates of
avoided emissions associated with burning tires
and other secondary materials as fuel.


21 For purposes of this action, we define by-
product as a secondary or incidental material
derived from the primary use or production process
that retains value in the marketplace or to an end
user.


virgin materials, because the use of such
secondary materials often results in an
equivalent level of outputs at lower
overall resource use, or in turn, greater
outputs could be generated using the
same amount of resource inputs. When
this occurs, monetary savings resulting
from reduced resources and
expenditures would, theoretically, be
applied to a higher and better use in the
economy. This helps advance economic
growth as a result of improved
industrial efficiency,22 which, in turn,
helps move the country toward material
sustainability and energy self
sufficiency, while protecting human
health and the environment.


2. Secondary Materials Use and Benefits


A wide and diverse range of
secondary materials are currently used
as fuels and/or ingredients in
manufacturing or service processes.
Based on our research conducted in
support of the January 2, 2009 ANPRM,
we identified eight non-hazardous
secondary material fuels or fuel groups
and six non-hazardous ingredients, or
ingredient groups. The eight fuel source
materials were: The biomass group
(pulp and paper residuals, forest
derived biomass, agricultural residues,
food scraps, animal manure, and
gaseous fuels); construction and
demolition materials (building related,
disaster debris, and land clearing
debris); scrap tires; scrap plastics; spent
solvents; coal refuse; waste water
treatment sludge, and used oil. The six
secondary material ingredients were:
blast furnace slag; CKD; the coal
combustion residuals (fly ash, bottom
ash, and boiler slag); foundry sand;
silica fume; and secondary glass
material. The ANPRM discussed and
described these key secondary
materials. In addition, we developed
Materials Characterization Papers for
each of these fuel and ingredient
materials. These papers were included
in the docket for the ANPRM, as well as
the docket for the proposed rule.


In preparing the proposed rule, we
developed three additional Materials
Characterization Papers for auto
shredder residue, purification process
byproducts, and resinated wood
products. For today's final rule, we have
updated and revised all of the existing
Materials Characterization Papers for
which we received additional data and
information. We have included these


22 Opportunities for improved economic


efficiency are recognized through the Action
Statement of the U.S. Business Council For
Sustainable Development: "Promoting Sustainable
Development by Creating Value Through Action
Establishing Networks and Partnerships, and
Providing a Voice for Industry."


updated Materials Characterization
Papers in the docket for this final rule.
We have determined that the non-
hazardous secondary fuels and
ingredients discussed in this series of
Materials Characterization Papers
account for the vast majority of all non-
hazardous secondary materials used in
combustion processes in the U.S.


V. Comments on the Proposed Rule


Under the approach outlined in the
proposed rule, non-hazardous
secondary materials were defined as a
solid waste unless: (1) The non-
hazardous secondary material is used as
a fuel and remains within the control of
the generator that meets the legitimacy
criteria; (2) the non-hazardous
secondary material is used as an
ingredient that meets the legitimacy
criteria; (3) the discarded non-hazardous
secondary material has been sufficiently
processed to produce a non-waste fuel
or ingredient product that meets the
legitimacy criteria; or (4) through a case-
by-case non-waste determination
petition process, EPA has determined
that the non-hazardous secondary
material has not been discarded and is
indistinguishable in all relevant aspects
from a fuel product.


The Agency also took comment on
two other approaches regarding the
combustion of non-hazardous secondary
materials. Under the first approach,
identified in the proposal as the
"Alternative Approach," all non-
hazardous secondary materials and
ingredients that were used in
combustion facilities that were not
within the control of the generator were
considered a solid waste. Thus, only
those non-hazardous secondary
materials or ingredients that were used
in combustion facilities within control
of the generator that meet the legitimacy
criteria would be considered a non-
waste. However, like the proposed rule,
traditional fuels also would not be
considered a solid waste, regardless of
the generator.


The second alternative that EPA took
comment on was a broader definition of
solid waste, in which only traditional
fuels are not solid wastes and all non-
hazardous secondary materials burned
for energy recovery or used as an
ingredient are considered discarded,
and therefore, solid wastes. 23 This


23 On August 18, 2009, EPA received a letter


signed by nearly one hundred community groups
and citizens that urged for an expansive definition
of solid waste for the purposes of combustion and
argued against the general approach of the ANPRM.
A copy of this letter has been placed in the docket
to today's final rule. The letter highlights
stakeholder concerns regarding the differences


Continued
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section discusses the comments that
EPA received, as well as our response to
those comments.


A. Proposed Approach


1. Definition of the Term Discard


Under the proposed rule, non-
hazardous secondary materials that are
discarded are considered to be a solid
waste. On the other hand, secondary
materials that have not been discarded,
for example, secondary materials that
are managed within the control of the
generator and meet the specified
legitimacy criteria would not be
considered a solid waste. Many of the
comments discussed the definition of
the term "discard" and instances in
which the term should or should not
apply.


As discussed below, environmental
groups argue, generally, that any
secondary material burned for energy
recovery is a solid waste. These
commenters object to allowing control
by the generator to be relevant to
rendering material a non-waste, even if
burned under the legitimacy criteria,
claiming that these materials are wastes.


Industry commenters, on the other
hand, assert that the secondary
materials used in their operations
exhibit value as evidenced by their
purchase price, their use as inputs and
products, their role in ongoing recycling
programs, their use as fuels, and/or their
use in "routine transactions" or
processing operations. Based on these
characteristics, industry commenters
maintain that such secondary materials
should not be considered discarded.
Industry commenters also assert that
EPA cannot define something as
"discarded" when transferred to a third
party and express concern that the
concept of discard is ambiguous or
incorrectly interpreted by EPA in the
proposed rule.


In addition, while industry
commenters favor allowing the
generator to burn secondary materials as
non-wastes, they also argue that
materials are not wastes so long as they
are combusted legitimately even if the
material has been discarded in the first
instance. They argue that the proposed
rule effectively makes the act of moving
materials from one party to another the
equivalent of "discard," regardless of
intent. These commenters claim that
EPA's definition of solid waste is overly
restrictive and yields little
environmental gain. Certain comments
maintain that as long as a non-
hazardous secondary material meets the
legitimacy criteria for use as a fuel, and


between CAA sections 112 and 129 and argues
against an overly narrow definition of solid waste.


it is combusted as a fuel, it is not a
waste. These comments state that
secondary materials cannot be assumed
to be part of the solid waste disposal
problem merely because the original
generator of the materials transfers them
to another entity. In fact, depending on
the nature of the transaction, this
transfer may indicate that the company
values the material.


a. Comments From Environmental
Groups


Comment: Case law prevents EPA
from finding that secondary materials
burned for energy recovery are not solid
wastes. The DC Circuit holding in AMC
I that material "recycled and reused in
an ongoing manufacturing or industrial
process" is not "discarded" does not
apply to secondary materials burned for
energy recovery even if legitimately
recycled and reused. AMC I only
addresses reclamation of secondary
materials. Moreover, EPA incorrectly
relies on case law to give it discretion
to define "discard." According to the
comment, EPA is wrongly implying
that, under case law, the meaning of
"discard" is ambiguous and that the
Agency has discretion to define burning
for energy recovery as either discard or
not.


EPA's Response: EPA disagrees with
this comment. To reply to this
commenter, EPA is relying on its
explanations in the ANPRM and the
proposal, as well as the discussion
reiterated in this preamble. See
especially discussions of the law in the
proposed rule at 75 FR 31850-52
(section titled, "Case Law on Definition
of Solid Waste"); 31858-59 (Comment/
Response section titled "Meaning of
Discard"); and 31885-87 (section titled
"Alternative Approach"). That is, EPA
sees nothing in the comment that would
change the legal basis for this rule.
However, the Agency would like to
clarify the more obvious inaccuracies in
the comment.


First, EPA freely admits, as stated in
the proposal, that the secondary
materials at issue in AMC I were not
burned for energy recovery. See, for
example, 75 FR 31887. However, the
plain logic of the court's opinion and
the plain meaning of the statute are
unmistakable. EPA does not have the
discretion to cover as solid waste
secondary materials recycled in a
continuous industrial process, even if
they are used in a combustion unit.
Indeed, if EPA were to assert
jurisdiction for secondary materials
recycled in a continuous process for
energy recovery, it appears highly likely
that the Agency's rule would be
invalidated in a litigation challenge.


In addition, EPA has not at any time
since the ANPRM in this proceeding
stated that the term "discard" is
ambiguous. It is clear that EPA's
jurisdiction under RCRA applies
unambiguously to materials that are
discarded and the definition is
unambiguous in that it means thrown
away, disposed of or abandoned. It is
the application of the definition to
particular instances that gives rise to
ambiguity. The ABR court plainly stated
that the term may be ambiguous as
applied to some situations, but not as
applied to others. 208 F.3d at 1056, See
also 75 FR 31887. The comment simply
begs the question when it claims EPA is
relying on an ambiguous meaning to
claim discretion. EPA has no discretion
in certain cases. For example, the
Agency may not regulate under RCRA
secondary materials recycled in a
continuous industrial process. On the
other hand, EPA may have to exercise
discretion to determine whether
particular materials are recycled in a
continuous process and whether such
materials recycled in other ways are
solid wastes. Agency discretion applies
to the application of the discard
definition.


Comment: EPA's proposal
acknowledges that burning a secondary
material for energy recovery is not
"traditional" recycling. Thus, EPA may
not consider burning for energy
recovery as recycling because the term,
"recycling," is not given its ordinary
meaning. See 75 FR at 31872.


EPA's Response: EPA disagrees with
the conclusion of the comment, but
needs to correct the record. EPA
received a comment in response to the
ANPRM that requested the Agency to
apply the legitimacy criteria to
situations where the recycling does not
include burning for energy recovery.
The commenter referred to these other
situations as "traditional" recycling.
EPA's response noted that this
regulation specifically applies to
whether non-hazardous secondary
materials in a combustion unit are
legitimately recycled or not. This is the
general policy in this regulation, since
states may regulate non-hazardous
secondary materials recycled in ways
not involving combustion units, but
EPA is required to determine which
non-hazardous secondary materials are
solid waste when combusted for
purposes of CAA sections 112 and 129.


In its response to the comment
wrongly referring to "traditional"
recycling, the Agency used the same
term as the commenter. This was a
mistake, since the Agency makes clear
virtually everywhere else in the
rulemaking record that recycling
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includes legitimate burning for energy
recovery and this is very clearly
understood by almost all of the
commenters. The Agency views the
comment's distinction as a semantic
matter, not as a practical application of
the term "traditional." This mistake is
hereby corrected for purposes of the
final rule. "Traditional" recycling may
include burning for energy recovery of
secondary materials.


Comment: EPA effectively concedes
that the "ordinary everyday" meaning of
"discarded material" includes
"secondary materials" when they are
burned-no matter who burns them and
regardless of whether energy is
recovered from the combustion process.
The comment cites the preamble to the
proposed rule in several places where
EPA notes that combustion of secondary
materials is "commonly" associated with
disposal. See 75 FR at 31859, 31877.


The comment states, further, EPA's
sense of what constitutes discard is not
the ordinary sense of the term by citing
the Agency's discussion of the benefits
of burning secondary materials. 75 FR at
31849. In addition, according to the
comment, EPA is unlawfully seeking to
exclude from the definition of solid
waste by its discussion of the benefits of
burning the following materials: Pulp
and paper residuals, agricultural
residues, food scraps, animal manure,
construction and demolition waste,
disaster debris, land clearing debris,
scrap plastics, spent solvents, coal
refuse, waste water treatment sludge
and used oil. 75 FR at 31850.


EPA's Response: Other responses deal
with the legal arguments made by this
particular comment on how the statute
and case law deal with the definition of
solid waste. However, the Agency
believes it necessary to address some of
the comment's specific inaccuracies
separately.


First, EPA in no way "concedes" that
all materials burned for energy recovery
are discarded in the ordinary sense of
the term. To the extent that the Agency
notes certain public perceptions, it
plainly states (on the same pages cited
in the comment) that these are
misconceptions because they do not
take into account that a secondary
material may often be used to produce
a safe fuel product that is a valuable
commodity or that a secondary material
that is burned in a combustion unit does
not necessarily have high levels of
contaminants. 75 FR 31859.


In addition, EPA refers to the same
misconceptions when it discusses
whether product fuels may be processed
or extracted from materials once
discarded. EPA notes that fuel
processed or extracted from discarded


non-hazardous secondary materials
should not necessarily be considered
solid waste, just as recycled
newspapers, recycled aluminum, re-
refined oil, to name but a few, are not
considered solid waste. Moreover, the
misperception that contaminant levels
are high in combusted secondary
materials affects the perception that
there needs to be a very high threshold
with respect to the level of processing
that must take place to render a
discarded material into a non-waste
product. 75 FR 31877.


Finally, EPA does not understand the
comment's citation to 75 FR 31849-50
as containing statements regarding the
Agency's "sense" of discard or the fact
that the Agency is seeking to exclude
various materials from the definition of
solid waste. These pages only discuss
the benefits of secondary material
combustion without opining on whether
the combusted materials would or
would not be a waste. EPA cannot
understand the comment's motivation
in making these statements.


Comment: RCRA's statutory language
shows that Congress did not intend EPA
to exclude secondary materials that are
burned for energy recovery from the
definition of solid waste. In particular,
section 3004(q) directs EPA to issue
regulations both for facilities that
produce fuels from hazardous waste and
for facilities that burn "for purposes of
energy recovery" any fuel that is
produced from hazardous waste or any
fuel that contains any hazardous waste.
Thus, EPA may not declare that
hazardous wastes and hazardous waste
derived fuels are not discarded when
burned for energy recovery. The
comment concedes that section 3004(q)
addresses hazardous waste, but
maintains that the provision is strongly
indicative of Congress' intent that
burning a material for energy recovery
does not transform that material into a
non-waste.


EPA's Response: EPA disagrees with
this comment. Section 3004(q) only
applies to specific provisions of the
statute and in no way can it be
considered to present a sweeping bar to
the Agency's ability to interpret the
statute. In fact, since Congress only
addressed these provisions in the
hazardous waste subtitle of RCRA, the
more logical interpretation is that such
provisions would not be applicable to
other parts of the statute. Section
3004(q) very clearly provides that a
material must be a hazardous waste,
first, before its provisions apply. EPA
needs to make the determination that
material is a hazardous waste before
even dealing with the restrictions under
3004(q). Thus, it does not apply to the


present rule where EPA must first
determine whether the material is a
solid waste and there is no question that
the materials subject to this rule are not
hazardous wastes. EPA accepts the
comment's concession that 3004(q) only
applies to hazardous waste.


Comment: One comment states that
"exemptions" in EPA's rule from the
definition of solid waste violate the
CAA. EPA interprets this comment to
mean that the commenter sees
violations of the CAA for any non-
hazardous secondary material the
Agency has decided is not a solid waste.
The comment states the following:
"Congress was not concerned either
about the ownership of a waste material
that was being burned or about whether
energy was recovered from the
combustion process; it simply wanted to
ensure that all waste combustion units
were subject to the protective control,
monitoring, siting, training, and
reporting requirements that it found
necessary and appropriate for these
units."


The comment makes four points to
support its contention:


1. The proposed rule is a transparent
attempt to exempt facilities that recover
energy from the section 129 standards
and would shrink the population of
facilities covered to 175, a number far
less than Congress intended.


2. Section 129(g)(1) makes clear that
Congress viewed refuse-derived fuel as
waste and EPA includes "refuse-
derived" fuel as a non-waste.


3. Section 129(h)(5) shows that
Congress viewed the universe of "fuel"
to consist of "waste" on the one hand
and "fossil fuel" on the other. Congress's
definition of "municipal waste"
expresses the intent that facilities that
burn non-fossil fuels and are not
covered by the express exclusions in
section 129(g)(1) must meet the section
129 incinerator standards.


4. Because EPA would allow energy
recovery facilities controlled by the
generator to burn non-hazardous
secondary materials under section 112,
EPA's regulations would improperly
allow hospital-owned medical waste
incinerators to burn medical and
infectious wastes and would not be
incinerators subject to the section 129
incinerator standards.


EPA's Response: EPA disagrees that
these provisions of the CAA are relevant
to this regulation. EPA is not creating
exemptions to section 129 for facilities
that recover energy. Rather, EPA is
establishing a definition of non-
hazardous solid waste, which, as
specified by CAA section 129(g)(6),
governs the meaning of "solid waste"
under section 129. Because Congress
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specifically directed that "solid waste"
have the meaning established by the
Administrator under RCRA, instead of
defining the term under RCRA, the CAA
definition of "municipal waste" is not
relevant to this action.


If any or all of the commenter's
contentions are correct, section 129
would not provide that the term "solid
waste" shall have the meaning
promulgated by EPA under RCRA.
There would simply be no reason for
EPA to consider the RCRA definition,
since section 129 would take care of the
issue. Section 129(g)(6) would be
meaningless.


The commenter further argues that
EPA should consider the CAA when
defining solid waste under RCRA. The
CAA does not direct the Agency to
consider the language of section 129
when establishing a RCRA definition.
So long as EPA's rule is consistent with
the RCRA definition of "solid waste," it
must stand. That is, as long as the
definition of solid waste is consistent
with RCRA, and the Agency issues
emissions standards for all units that
burn commercial and industrial solid
waste in the CISWI rule, the standards
under section 129 are valid. Therefore,
we believe the commenter's general
argument is without merit.


With respect to each of the supporting
points:


1. Contrary to the commenter's
assertion, EPA is not "exempting"
energy recovery facilities from the
section 129 standards. The Agency is
simply interpreting the term "solid
waste" under RCRA. The number of
facilities that are combusting solid
waste is not relevant to this
interpretation. Moreover, there is no
indication in the CAA of the number of
facilities Congress intended to be
covered under section 129 of the Act.


2. The comment is incorrect that
section 129, by excluding "refuse-
derived fuel" from the exclusion in
129(g)(1)(B) was somehow defining the
term as being included in the term,
"solid waste," under RCRA. Again, if
that were the case, section 129(g)(6)
would be superfluous. Nevertheless,
today's rule identifying which non-
hazardous secondary materials that are
solid wastes when combusted does not
include fuel derived from municipal
waste refuse under 129(g)(5). Some fuels
may be processed from solid waste, but
that determination by the Agency stands
or falls based on the RCRA statute and
case law, not the CAA. EPA is not
defining "refuse derived fuel" in this
RCRA rule. The validity of EPA's
interpretation on whether commodity
fuels may be processed, or extracted,
from a waste must stand or fall based on


the RCRA definition, not provisions of
the CAA.


3. EPA disagrees with the statement
that the CAA considers "the universe of
'fuel' to consist of 'waste' on the one
hand and 'fossil fuel' on the other."
Again, the CAA is not defining solid
waste. Solid waste is defined under
RCRA as material that is "discarded."
There is no distinction anywhere in
RCRA that would indicate that anything
other than a fossil fuel must be a waste.


4. This rule does not address whether
or not medical waste is a solid waste
under RCRA. EPA issued regulations
under section 129 of the CAA
establishing emission standards for
hospital and medical waste, and today's
action does not affect those regulations.
[74 FR 51367].


Comment: EPA's distinction between
materials burned for energy recovery
and those burned for destruction has
already been rejected as irrelevant in
NRDC. 489 F.3d at 1257-1258.


EPA's Response: EPA agrees that the
DC Circuit has rejected for purposes of
combusting materials under CAA
section 129 a distinction between
materials burned for energy recovery
and solid wastes. However, EPA is not
making that distinction in this rule. EPA
agrees that units combusting solid waste
are generally subject to the emission
standards issued under section 129 of
the CAA whether those wastes are fuels
or not. Moreover, nothing in the NRDC
case addresses EPA's discretion to
interpret the term "solid waste" under
the RCRA rulemaking. This issue was
not before the Court in NRDC, and thus
the Court did not speak to it. Therefore,
we disagree with that portion of the
comment.


It is clear that wastes may have fuel
value. EPA, in this rule, is making a
distinction between materials that are
discarded and those that are not. One of
the considerations is whether a
secondary material is really being
burned for destruction and is, therefore,
a waste. If it is not being burned for
destruction, other factors need to be
considered to determine whether the
non-hazardous secondary material is a
waste.


Another way of describing our
evaluation process to determine if a
secondary material is a waste, is that
EPA evaluates, first, whether such
material is discarded in the first
instance. If not, the Agency needs to
consider whether that material is
legitimately burned for energy recovery.


There are different ways of explaining
the legitimacy criteria and the factors
are not necessarily considered in any
particular order and one or more of the
factors may render the material a waste.


For example, one of the legitimacy
criteria is the consideration of whether
the non-hazardous secondary material
has meaningful fuel value or is simply
being burned for destruction-that is,
incinerated. If there is no meaningful
fuel value, the non-hazardous secondary
material is simply being destroyed.


If there is meaningful fuel value, other
factors must be considered, including
whether the non-hazardous secondary
material is managed as a commodity
and whether contaminants indicate that
incineration (destruction) is the real
reason for burning. A decision as to
whether a non-hazardous secondary
material is a waste, thus, depends on a
number of factors, all of which need to
be considered by the Agency before it
decides whether such secondary
material is a waste or not.


Comment: It is irrelevant whether
non-hazardous secondary materials are
burned at a facility controlled by the
generator. Even EPA does not believe its
argument because it admits that a
secondary material could still be a waste
even if it is recycled on-site or within
the control of the generator and cites the
court's holding in API I. Instead of
defending its condition as relevant to
whether a non-hazardous secondary
material is or is not discarded, the
Agency merely says that the secondary
material must both be within the control
of the generator and must pass the
legitimacy criteria. By punting to its
legitimacy criteria, EPA effectively
concedes that its "'on-site' problem"
renders irrelevant the condition that
non-hazardous secondary materials be
burned at a facility within control of the
generator.


EPA's Response: EPA disagrees with
this comment. If the non-hazardous
secondary material remains within the
control of the generator, it is more likely
to be a material that is saved and not
thrown away or abandoned. The Agency
has explained that case law would not
allow it to determine that secondary
materials are wastes if they are recycled
as fuels within a continuous industrial
process. EPA cannot evaluate every non-
hazardous secondary material, but
believes this standard would cover all
secondary materials that are recycled as
a fuel within a continuous process. EPA,
however, acknowledges that this may
capture non-hazardous secondary
materials which may be a waste, but this
is unlikely. There may also be non-
hazardous secondary materials
transferred to another party that may not
be a waste and EPA is attempting to deal
with those categories of non-hazardous
secondary materials on a case-by-case
basis. However, EPA believes that it is
a reasonable interpretation of the
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statutory definition of discard and the
case law to consider that a non-
hazardous secondary material within
the control of its generator that is
legitimately burned as a fuel is not a
solid waste.


EPA is careful to note that
"legitimacy" is shorthand for referring to
non-hazardous secondary materials that
are not thrown away, are saved and are
reused by being burned for their value
as a fuel. The legitimacy criteria are the
factors needed to be examined to make
this determination. Thus, for example, it
is relevant how the non-hazardous
secondary materials is managed and the
extent to which contaminants in the
secondary material may indicate that
the real reason for burning the
secondary material is simply its
destruction-referred to as "sham"
recycling. The Agency is not simply
"punting" to its legitimacy criteria, but
believes they provide a valid basis for
showing that a non-hazardous
secondary material is more commodity-
like than waste-like.


b. Comments From Industry Groups


Comment: A number of industry
comments object to EPA's explanation
for determining the extent to which
transfer of secondary materials between
companies for use as a fuel renders the
non-hazardous secondary materials
discarded. According to the comments,
EPA not only makes the transfer of
secondary materials an indication of
discard, but transfer becomes the
primary and controlling condition for
determining whether secondary
materials will be classified as fuel
commodities or solid waste. One
commenter in this general category
claims that EPA is forbidding economic
reuse of such materials by anyone other
than the generator without prior
government permission.


Moreover, the commenters claim that
EPA cannot make a sweeping and
arbitrary assumption in categorizing
these transferred materials as
"discarded" and then place the burden
on the regulated community to
challenge the assumption through
submission of a petition to declare the
material a non-waste. According to the
commenters, it is incumbent upon EPA
to explain why a material is discarded
before the Agency can put the burden
on companies to submit non-waste
petitions if the companies want to claim
the secondary material is not a waste.


The Safe Food case states that firm-to-
firm transfers "are hardly good indicia"
of discard. If a fuel can meet all of the
legitimacy criteria (managed as a
valuable commodity, have meaningful
heating value, not contain elevated


levels of contaminants), it cannot
reasonably be said to be discarded just
because it is sold or otherwise
transferred to an entity separate from
the generator. Assuming all relevant
legitimacy criteria are met, the transfer
of secondary materials between
companies is simply not relevant for
determining whether such materials
have been discarded. In fact, depending
on the nature of the transaction, this
transfer may be a good indicator that a
company values the material.


EPA cannot support its position by
referring to over-accumulation of scrap
tires resulting in massive piles of
discarded tires. Those materials did not
meet the legitimacy criteria and should
be treated as discarded. Such a reference
does not rehabilitate EPA's presumption
that mere transfer of a non-hazardous
secondary material could cause the
mismanagement that resulted in the tire
piles.


Nor can EPA support its position that
state agencies consider materials wastes
when transferred to third parties for use
as fuels. States can make mistakes, as
they did regarding used oil, which they
classified as a waste, but changed
direction after EPA promulgated its
used oil regulations at 40 CFR part 279.


One comment states, on the basis of
case law on abandonment, that to be
abandoned there must be a clear and
unequivocal intent to abandon on the
part of the owner and that the burden
is on whoever alleges abandonment to
establish that intent. Of particular
significance is the principle in the
common law that abandonment does
not occur where a direct transfer of
ownership to another party occurs.
Where a generator conveys title to a
secondary material to a third-party, no
abandonment occurs, whether there is
payment for the material or not. Nor, if
the material is actually recycled (i.e.,
used, reused, or reclaimed), would such
material ordinarily be deemed to be
"disposed of' or "thrown away."
Materials legitimately burned for energy
recovery or used as ingredients in
combustion units are neither disposed
of nor abandoned and do not meet the
'plain-English meaning' of* * *
'discard.,


Merely because one party has
relinquished control of a secondary
material does not make it a waste nor
does the fact that a receiving party may
not have the same incentives to manage
them as a useful product. EPA cannot
indict all parties that in fact do manage
these secondary materials as a useful
product. Indeed, a generator's use of a
secondary material does not guarantee
its proper use, yet EPA allows the
legitimacy criteria to suffice in


situations in which the generator retains
control of the non-hazardous secondary
material and legitimately recycles it.


Further, EPA seems to contradict
itself because it does not presume
discard of ingredients transferred to
other companies and gives no reason as
to why fuels should be treated
differently. EPA only states, without
giving a reason, that it believes that the
use of non-hazardous secondary
materials as ingredients is considered to
be more integral or akin to use in a
commercial manufacturing process and
thus, these non-hazardous secondary
materials should not be considered
discarded provided they meet the
legitimacy criteria. After all, commercial
manufacturing processes require both
ingredients and energy (e.g., fuels).


EPA's Response: EPA disagrees with
these comments to the extent they argue
that the Agency has arbitrarily
determined that secondary materials
transferred between companies are
wastes. Instead, EPA has evaluated
whether certain categories of materials
are discarded or not. The Agency has
not adopted the extremes of saying that
all burning of secondary material,
regardless of ultimate use, is waste
treatment or that any secondary material
that is recycled for legitimate fuel value
is a commodity and not a waste. Wastes
may have value, but are still wastes.


Between these broad parameters, EPA
has examined a number of specific
materials, recycled within the control of
the generator and transferred to a third
party for recycling, and determined
whether they would be appropriately
placed within the waste or non-waste
categories. EPA would consider
transferred materials not to be wastes if
it could make the appropriate findings
for those categories. In fact, the Agency
does so with respect to scrap tires
removed from vehicles and managed
under the oversight of established tire
collection programs and resinated wood
residuals.


Consideration of over-accumulation of
scrap tires resulting in massive piles of
discarded tires is not being cited as
support for the proposition that all
transfers of secondary materials result in
waste treatment, but only for the
proposition that the Agency needs to be
careful in examining whether secondary
materials may be transferred as
commodity fuels or as wastes. Further,
EPA is not relying on state
determinations regarding whether
secondary materials are wastes,
specifically tires, but is instead allowing
state tire programs that meet certain
parameters to affect an EPA
determination that transferred scrap
tires are not wastes.
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Any of EPA's decisions regarding
specific materials, if challenged, must
stand or fall based on its individual
merit. For example, resinated wood
residuals are routinely transferred
between either intra- or inter-company
facilities and used as either "furnish"
(i.e., raw materials) or fuel at the
receiving facilities. The material being
transferred off-site is used and handled
in the same manner that resinated wood
residuals are used when generated on-
site (such that it is impossible to
distinguish between materials that are
being used as a raw material and those
that are being used as a fuel).
Accordingly, these materials are not
solid wastes whether used within the
same company or transferred to another
company. See below, at sections V.B.6
for discussion of EPA's response to
comments and the Agency rationale for
how resinated wood should be treated
for purposes of this rule.


Other materials would be wastes
based on the Agency's analysis of the
industry in general or, based on a lack
of data or knowledge, an effective
presumption that recycling materials for
a fuel is primarily conducted within the
control of the generator. For example,
use of old corrugated cardboard (OCC)
rejects (clay, starches, other filler and
coating materials, as well as fiber) are
not discarded when used within the
control of the generator, since these
secondary materials are part of the
industrial process. OCC rejects can
include, and are usually burned in
conjunction with, other fuels (such as
bark) at pulp and paper mills that
recycle fibers. These materials are not
generally transferred outside the control
of the generator.


Still other non-hazardous secondary
materials may be processed or extracted
from wastes to produce fuel
commodities. Examples include tire-
derived fuel processed from scrap tires
retrieved from waste tire piles, and coal
refuse retrieved from legacy piles that
have been processed through the use of
grizzlies, screens, and blending to
improve the quality, remove metal
objects, and reduce the concentrations
of various constituents. To the extent
that EPA has indicated that particular
categories of non-hazardous secondary
materials are wastes when transferred
off-site to a third party, the Agency
provides companies with the
opportunity to petition EPA for a non-
waste determination; we believe a
petition process is essential because
many non-hazardous secondary
materials are recycled and managed in
many different ways, and the Agency
may lack the specific details in certain
cases to know whether or not such non-


hazardous secondary materials are or
are not solid wastes.


Thus, EPA is not making a sweeping
arbitrary assumption in categorizing
transferred secondary materials as
discarded. In addition, EPA is not, in
any sense, forbidding economic reuse of
such materials by anyone other than the
generator without prior government
permission (through the petition
process). The effect of this regulation
would simply be to require the non-
hazardous secondary materials
designated as wastes to be combusted
only in facilities regulated under section
129 of the CAA, while non-waste fuels
could be combusted under section 112
of the CAA.


EPA also disagrees with the
comment's narrow citation to the Safe
Food case. Safe Food does not stand for
the narrow proposition that transferring
material to another industry is not
relevant for determining whether
material is discarded. The court in that
case noted that "the term 'discarded'
cannot encompass materials that 'are
destined for beneficial reuse or
recycling in a continuous process by the
generating industry itself.'" 35 F.3d at
1268. Further, "materials destined for
future recycling by another industry
may be considered 'discarded.'" Id.
With respect to transferring material, the
court only said "we have never said that
RCRA compels the conclusion that
material destined for recycling in
another industry is necessarily
'discarded.'" Id. Rather, the key to
understanding the importance of Safe
Food is the question "'whether the
agency's interpretation of * * *
'discarded' [is] permissible, that is,
reasonable and consistent with the
statutory purpose.'" 35 F.3d at 1269
(citations omitted).


The point of Safe Food is that the
courts are to examine EPA's
interpretation based on whether it is
reasonable. No one factor will be
determinative.


Thus, the comment is wrong to try to
argue that a quotation in Safe Food
regarding "vertical integration"
somehow means that the transfer of a
secondary material to another party is
irrelevant for determining whether a
secondary material is a waste. Aside
from the fact that EPA finds no evidence
of the relevance of "vertical integration"
to this regulation and no commenter has
indicated its relevance, it is plain from
any reasonable analysis that transfer to
another party, where a generator of a
secondary material relinquishes all
control of the material is certainly
relevant to any determination whether a
material is a waste.


EPA is in no way claiming that such
transfer is the definitive criterion for
discard. Instead, EPA has examined the
issue of company-to-company transfers
in the context of specific secondary
materials and to the extent the Agency
has found either discard or no legitimate
recycling, it is requiring companies to
file a non-waste petition in order to
allow the Agency to review the specifics
of their cases. Further, the Agency will
in the future solicit comment on
additional non-hazardous secondary
materials that can be used as a non-
waste fuel both by the generator and
outside the control of the generator.
Under today's rule, only scrap tires
managed under established tire
collection programs and resinated wood
are non-wastes when used both within
and outside generator control (see
§ 241.3(b)(2). In addition, citations to
case law on abandonment issues
between private parties are not relevant
to this case of government regulation.
The cases do not consider the factors
that are relevant to EPA's determination
under this rule. In this rule, EPA needs
to decide whether secondary material is
discarded in the first instance, and
whether the transfer represents a
legitimate non-waste activity. To
represent a legitimate non-waste
activity, if the material has not been
discarded in the first instance, it must
be handled as a valuable commodity,
must have meaningful heating value,
and must not have contaminant levels
that show the material is transferred to
destroy unwanted constituents instead
of for its fuel value. A waste owner may
not be "abandoning" a waste when it
sends it to another company, but the
non-hazardous secondary material is
still a solid waste if the receiver is not
burning the secondary material
legitimately as a fuel (construction
debris highly contaminated with lead
paint).


EPA also disagrees with the comment
that the Agency is inconsistent by
allowing the legitimacy criteria to
suffice for generators, but not for the
transferred material. The issue is not
whether legitimacy suffices for materials
under the control of the generator as
opposed to material transferred to
another party. Rather, EPA is using the
legitimacy standard for generators in
order to comply with the holdings in the
case law that secondary material
recycled within a continuous industrial
process is not a waste. As stated in the
preamble to the proposed rule,
secondary materials recycled or reused
legitimately under the control of the
generator will cover all, or almost all,
secondary materials recycled or reused
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in a continuous industrial process. See
75 FR 31886-87. EPA thus, rejects the
environmental groups' argument that
any combustion of secondary material is
a waste. EPA has only decided that
there is greater likelihood that material
will not be a waste if it is under the
control of the generator. If the generator
keeps the material it would indicate
presumptive non-discard. However, the
legitimacy criteria serve as a check to
make sure discard would not occur. For
material transferred to another party, as
noted above, EPA has greater concern
since different incentives come into
play for the generator as well as the
recipient, as evidenced by past careless
treatment of secondary materials.


Comment: EPA has no authority
under section 129 of the CAA to
regulate the use of non-hazardous
secondary materials as ingredients.
EPA's section 129 authority is limited to
"solid waste incineration units," which
the statute defines as units that
"combust" solid waste. This statutory
definition does not say EPA can regulate
units that "treat" solid waste (as
provided in RCRA subtitle C). Nor does
it say that EPA can regulate units that
"use" solid waste. For example, the
feedstock for clinker that is placed into
a Portland Cement kiln is not
"combusted"-rather, it is incorporated
into the clinker product. Similarly, non-
hazardous secondary materials that may
be used as substitutes for mined or
virgin feedstock become incorporated
into the clinker product and are not
"combusted."


EPA's Response: This comment is not
relevant to this regulation, which
determines whether a secondary
material is a solid waste, or not a solid
waste as defined by RCRA. Clearly, EPA
has the authority to interpret RCRA to
decide whether non-hazardous
secondary materials are solid wastes or
not. Whether EPA may cover
ingredients used in combustors under
section 129 of the CAA is a matter for
regulations under that statute.


Comment: EPA asserts in its preamble
that any material that is discarded must
be considered forever discarded (and
therefore remain a solid waste) no
matter what value or use it may have to
another person who may retrieve the
material. This logical leap defies
common sense, and is not in any
manner compelled by the statutory
language or judicial precedent.


It is illogical and nonsensical to hold
that a material must be considered
forever "discarded" if Party B comes
upon the material, removes it from its
"discarded" venue, and takes it with him
or her for a bona fide use. Suppose a
woman walks by a town dump and


spies a chest-of-drawers that has been
thrown away (i.e., abandoned,
discarded). The piece of furniture is old,
but it is perfectly usable for a room in
her house. She takes the chest of
drawers and places it in a guest
bedroom and it now sits there full of
clothes. To say the chest sitting in that
room is now a "discarded" material
simply defies the plain meaning of the
word.


According to the comment, the RCRA
subtitle C case API L which deals with
hazardous waste under RCRA, in no
way impairs EPA's ability to craft a
subtitle D rule that could allow for
materials once deemed to have been
discarded to cease to be a solid waste
when reused. The comment
acknowledges that in API L the court
disapproved of the concept that a
material that may have once been
thrown away could nevertheless "cease
to be a solid waste" if it were being
beneficially reused, as it would no
longer at that point be considered a
"discarded material." The comment goes
on to say, however, that the court only
stated that it believed it would be
"unlikely" that EPA could successfully
maintain the position that a discarded
material could cease to be a solid waste
when recycled. The court reasoned that
for EPA to reach such a conclusion, the
Agency would have to reconcile this
position with RCRA's acknowledged
objective to establish a cradle-to-grave
regulatory structure for the safe
handling of hazardous wastes.


The comment argues that this
language of the opinion is a "critical"
element of the decision and only applies
to hazardous wastes. Therefore, it does
not apply to non-hazardous waste. The
comment goes on to say that EPA cites
no case law, and they are aware of none,
in which a court has ruled that a
discarded non-hazardous secondary
material must forever be deemed
discarded no matter what beneficial use
it may subsequently be put to.


EPA's Response: EPA disagrees with
this comment. In the first place, the
Agency is not saying that wastes are
"forever" discarded. Wastes may be
processed into materials that are not
wastes. The important point, here, is
that a waste does not automatically lose
its waste designation solely because
some person has found value in the
material. Something has to happen to
that waste to make it a non-waste.


Judicial interpretations of the
statutory definition of discard very
plainly hold that a material that has
become a waste-because it is
discarded-may not lose its waste status
"just because a reclaimer has purchased
or finds value" in the waste. ILCO at


1131; OWEN STEEL at 150.
Furthermore, in ABR, the court stated,
"The point of AMC II, and for that
matter API, is that once material
qualifies as 'solid waste," something
derived from it retains that designation
even if it might be reclaimed and reused
at some future time." ABR at 1056.


EPA notes in a response to a comment
elsewhere in this preamble that these
cases do not prevent the Agency from
considering that wastes may be
processed in some way into non-waste
products. Nevertheless, the cases
unmistakably hold that secondary
materials do not lose their waste status
simply because they have value.


The commenter's reference to the API
I case's mention of the purposes behind
the hazardous waste regulation's "cradle
to grave" regime is not "critical" to the
court's holding. The court only was
opining on a hypothetical situation
should EPA return to the court in a
future case. It certainly was not
necessary to the holding in the case and
must only be considered dicta. EPA
believes it has crafted a valid
interpretation of the statute based on
other relevant case law on the subject.


EPA also acknowledges that persons
may find value in materials that have
been thrown away, such as the chest of
drawers to which the comment refers.
However, this regulation deals with
fuels and ingredients that are used in
combustors, and EPA is not evaluating
other materials when beneficially used.
In fact, EPA has specifically indicated
that the Agency is not making a
determination that non-hazardous
secondary materials are, or are not, solid
wastes for other possible beneficial end
uses. Such beneficial use
determinations are generally made by
the states for these other end uses, and
EPA will continue to look to the states
in making such determinations. Thus,
EPA does not need to resolve the
hypothetical situation as to when the
chest of drawers becomes a non-waste.


Comment: In the proposed rule, the
Agency indicated that the 2008 DSW
Final Rule included a third part in the
definition of "under the control of the
generator." Specifically, the 2008 DSW
Final Rule also applies to hazardous
secondary materials that are generated
pursuant to a written contract between
a tolling contractor and a toll
manufacturer and legitimately
reclaimed by the tolling contractor. For
purposes of that exclusion, a tolling
contractor is a person who arranges for
the production of a product or
intermediate made from specified raw
or virgin materials through a written
contract with a toll manufacturer. The
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Agency requested comment on whether
to include this option in the final rule.


Few comments were received on
tolling contractors. One commenter
stated that to the extent that such
arrangements facilitate the recycling or
use of non-hazardous secondary
materials and benefit the environment
by reusing such secondary materials
that might otherwise be disposed of, it
should be included. A state commented,
however, only that tolling contracts
should not be considered under the
control of the generator.


EPA's Response: We did not include
tolling arrangements as being "within
the control of the generator" as we
viewed this as a specific type of
arrangement used in the production of
secondary materials that are not being
used as fuels, and were unaware of
these types of contractual arrangements
where both products and secondary
material fuels are sent to what we are
calling tolling contractors, nor has any
comment informed the Agency of such
arrangements for fuels.


Comment: In implementing RCRA,
EPA must balance the statute's two
primary goals of (1) protecting human
health and the environment and (2)
encouraging reuse and recycling. The
second goal is particularly critical in the
RCRA subtitle D context. EPA's
proposal, along with the CISWI
proposal, draws many lines that would
impose major impediments on recycle/
reuse. Yet EPA never attempts to justify
these choices dealing with non-
hazardous secondary materials on the
grounds of protecting human health and
the environment.


EPA's failure to take both of these
factors into account produces results
that impede reuse and recycling of non-
hazardous secondary materials with no
benefit to health and the environment.
The commenters claim this is arbitrary
and capricious and a failure of reasoned
decision making.


EPA's Response: EPA disagrees that
these policy goals provide the legal
basis for the Agency's determination
whether secondary materials are solid
wastes-discarded within the ordinary
meaning of the term. Broad policy goals
stated in the statute do not substitute for
the substantive statutory requirements
which the Agency must follow. In the
NRDC case, the DC Circuit admitted that
EPA may have legitimate policy reasons
for its decision. However, the Agency
must still follow the statute.


Yes, the Agency should encourage
recycling, but it may not encourage that
use by allowing discarded materials to
be considered non-wastes. The overall
congressional policies are limited by the
substantive statutory requirements. Yes,


the Agency must protect human health
the environment, but its ability to do
that is limited to its ability to regulate
material that is discarded-material that
is a solid waste. The Agency is
establishing standards for determining if
a secondary material is a solid waste, in
order to clearly identify which
combustion units are subject to CAA
section 129 standards. We do note that
as part of the Agency's legitimacy
criteria, we consider whether there are
excessive contaminants in the
secondary material that is combusted.
This analysis delves into matters
regarding whether the secondary
material is actually a waste.


Comment: In a similar vein, another
industry comment argues that the
statutory definition of solid waste sets
the outer limits of EPA's regulatory
authority under RCRA. However, EPA is
neither required nor authorized to go to
the limits of that definition in each of
its regulatory programs. Each such
program, according to this comment, is
aimed at specific dangers that the
wastes it addresses may pose, and each
such program must take account other
statutory purposes, such as encouraging
the beneficial reuse of secondary
materials. EPA, therefore, should
exercise its authority to establish a
definition of waste that is tailored to
address the problems at issue, and that
does not impermissibly infringe on
other statutory goals.


EPA's Response: EPA disagrees with
this comment. First, general
congressional policies that refer to
encouraging recycling have no place in
EPA's determination as to whether a
secondary material is a waste or not. For
purposes of this rule, EPA is evaluating
which non-hazardous secondary
materials are discarded under the
statute. CAA section 129 requires that
units burning solid waste, as defined by
the Administrator, are subject to
emissions standards under that section.


In deciding which non-hazardous
secondary materials are in fact wastes,
the Agency evaluated a number of
circumstances and exercised discretion
to decide on how the definition of solid
waste applies in various circumstances.
However, EPA cannot decide to develop
a narrower interpretation of what
constitutes a waste simply because it
does not want to have the non-
hazardous secondary materials burned
under CAA section129 instead of CAA
section 112. EPA may not say material
is not discarded if, in fact, it is.


In this case, EPA is determining
which non-hazardous secondary
materials are solid wastes. EPA has no
authority to grant waivers simply
because it wishes to encourage recycling


by making the combustion of secondary
materials less expensive.


With respect to RCRA subtitle C
regulations, as has been noted
throughout this proceeding, EPA is not
reopening any decisions. Any
commenter's subjective evaluation of
whether a particular hazardous waste
regulation is more stringent than this
regulation has no relevance to whether
a non-hazardous secondary material is
discarded for purposes of this
regulation.


EPA has stated that secondary
materials excluded from the definition
of solid waste under the subtitle C
regulations will remain non-wastes
under this rule. We are not reopening
the RCRA subtitle C rules. EPA also
notes that some comments have argued
that the legitimacy criteria do not apply
to the subtitle C rules and, therefore,
should not apply to this rule. EPA
disagrees with that concept. In fact, the
legitimacy criteria in some form apply
to all recycling, regardless of how it is
formulated, even if there is a specific
exclusion under RCRA subtitle C.


2. Processing Requirements


Under the proposal, fuels or
ingredients that are produced from the
processing of discarded non-hazardous
secondary materials are not a solid
waste provided they meet the specified
legitimacy criteria. Comments from
environmental groups rejected in its
entirety any processing requirement at
all. According to these comments, a
discarded material remains a waste and
cannot be rehabilitated to become a
commodity fuel. Any fuel derived from
a waste must be combusted under
section 129 of the CAA.


On the other hand, industry
commenters in general found the
proposed definitions of "processing"
and "sufficient processing" unclear and
the processing requirements generally
too restrictive. Several comments
requested that EPA offer further
explanation as to why processing is
necessary in the first instance. In
particular, they claimed that the degree
of processing required by the proposed
rule is inappropriate and illogical,
arguing that there is no reason to impose
an artificial and arbitrary requirement
that materials first be "transformed" into
something different.


Other commenters argued that
secondary materials suitable for use as
a fuel or ingredient without processing
are not solid wastes when combusted,
even if they have been previously
discarded. In other words, if previously
discarded, non-hazardous secondary
materials can be used as is, as fuels or
as ingredients, then such non-hazardous
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secondary materials are not solid waste.
As long as the fuel or ingredient meets
the legitimacy criteria, affected parties
should not have to process the material,
as doing so would be burdensome and
unnecessary. Other commenters
asserted that minimal processing should
be sufficient for a fuel not to be
considered a solid waste.


a. Comments From Environmental
Groups


Comment: EPA is incorrect in
defining discarded materials to be
considered non-waste product fuels if
they have been "sufficiently processed."
In the view of this commenter, the DC
Circuit has held plainly and repeatedly
that the term solid waste
unambiguously includes fuels made
from processed secondary materials.
The comment refers to dicta in the DC
Circuit opinions of AMC I and ABR, in
which the court states that EPA may
regulate used oil recyclers that collect
discarded used oils, distill them, and
sell the resulting material for use as fuel
in boilers. In addition, the comment
cites cases in other circuits-ILCO and
Owen Steel-to the effect that wastes
may be recycled and that their recycling
is irrelevant to the determination as to
whether they are wastes. In particular,
the comment cites the facts in ILCO
where the court found used batteries to
be discarded within the everyday use of
the term and that their secondary
character as recyclable material is
irrelevant to that determination. In
addition, the comment cites the Owen
Steel facts where steel slag recycling
activities were considered waste
treatment even though the recycled slag
was used commercially. According to
the comment, a material is discarded
and the fact of discard is not changed
just because a reclaimer has purchased
or finds value in the components of
such secondary materials.


EPA's Response: EPA disagrees with
the comment, and finds that the
commenter reads too much into these
cases. EPA has repeatedly stated in this
rulemaking that it agrees that wastes
may be recycled and that the fact of
discard does not change solely because
the waste may have value. As stated
earlier, EPA has specifically indicated
that the Agency is not making a
determination that non-hazardous
secondary materials are, or are not, solid
wastes for other possible beneficial end
uses. These cases do not, however,
stand for the proposition that any
product resulting from the recycling
must be a waste. Such a view would
make almost every aluminum can from
which we drink our sodas or


newspapers on which we read the news
"solid wastes."


With respect to AMC I and ABR, the
reference to regulating used oil
processing into fuels that are sold is,
first, not necessary to the decisions.
Those cases overturned rules where
EPA was overly broad in its regulation.
The cases were not deciding which
situations constitute proper regulation
by EPA. Nevertheless, the DC Circuit, by
the terms of its dicta, was only referring
to regulating the processing activity for
the used oil. The court was not referring
to regulation of the resulting material
that was sold to boilers as a fuel. In fact,
the court acknowledges that the fuel is
sold to boilers and in no way opines on
whether the resulting fuel is a waste. In
this rule, also, EPA is not saying that the
processing of discarded material is
excluded from regulation as a waste
activity, but only that the resulting fuel
is not a waste if it has been sufficiently
processed and meets the criteria of fuels
that are not wastes-referred to as
meeting the legitimacy criteria.


As for the other recycling cases, EPA
has admitted that the mere fact of
recycling does not change the nature of
a secondary material that has been
discarded. Again, AMC I and ABR cases
are not directly on point for deciding
whether non-waste products can be
extracted from discarded material
because the courts were not called upon
to decide that issue. In both cases,
however, the courts refer to resulting
products that were sold commercially.


In the ILCO case, the issue was
whether reclaimed lead plates from
discarded batteries were recycled wastes
or raw materials used to produce steel
ingots. The court found that the lead
plates were wastes, but only noted that
the lead ingots made from the wastes
were sold commercially and did not
opine as to whether the ingots were
wastes. EPA argues that the ingots were
not wastes, since they were processed
into valuable commodities.


In Owen Steel, the court found that
slag from steel production was a waste
and the area where the slag was
processed was a waste treatment
facility. The cured slag was sold for
various commercial processes,
including roadbed construction. The
court was not asked to opine, nor did it,
on whether the roadbed material was a
waste. Again, EPA argues that the cured
slag could be a product produced from
the waste, even though the processing
activity involved waste treatment.


EPA does admit that the cases are not
directly on point regarding the Agency's
determination that discarded materials
may be processed into legitimate
product fuels. The cases do seem to


recognize, however, that products made
from wastes may be products and not
wastes.


More importantly, the cases do not
refute EPA's essential logic that fuel or
ingredients processed or extracted from
discarded secondary material is
analogous to many products that are
processed or extracted from non-
hazardous wastes, such as aluminum
cans or recycled paper made from
recycled secondary materials. The cases
indicate that the same logic could apply
to fuel processed from used oil, lead
ingots made from battery lead plates, or
roadbed construction material made
from steel slag. This applies even
though the processing or extraction
activities involve waste treatment. EPA
believes that, at a minimum, there are
circumstances in which the resulting
materials are not wastes.


EPA's task in the current rule is to
decide when such processing results in
a product or a waste. To resolve the
issue, EPA has identified conditions on
the extent of processing that has been
conducted. That is, the processed
discarded material may become a non-
waste fuel or ingredient if certain
conditions are met-that is sufficient
processing has occurred. If so, and if the
material meets the legitimacy criteria,
the fuel or ingredient product would be
considered a non-waste material.


b. Comments From Industry Groups


Comment: A number of industry
commenters object to the processing
requirement for discarded non-
hazardous secondary materials to
become non-waste fuels or ingredients.
These comments contrast with the
argument of environmental groups that
no processing would transform
discarded non-hazardous secondary
materials into non-waste fuels or
ingredients, a contention to which the
Agency responds to earlier in this
preamble.


Industry commenters argue that the
legitimacy criteria are sufficient and that
there should be no processing
requirement for non-hazardous
secondary materials that were discarded
and could now be used as fuels or
ingredients. The general argument is
that the very act of retrieving a
previously discarded material for use as
a fuel or an ingredient proves that the
material is once again wanted by the
consumer, regardless of the type or
extent of processing which the
secondary material must undergo.
According to these comments, the mere
act of removing the previously
discarded material from the
environment for use "conclusively"
demonstrates that the non-hazardous
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secondary material has value as a
product or intermediate-otherwise, no
one would invest the significant costs
associated with the recovery of these
materials.


Various activities were specifically
mentioned-recovery of coal
combustion byproducts from landfills,
extraction of coal refuse from mine sites
and used whole tires retrieved from tire
piles. With respect to these non-
hazardous secondary materials,
commenters argue that the excessive
threshold level of processing makes no
sense and that EPA should allow only
a minimal amount of processing to
convert a waste into a product fuel or
ingredient.


In particular, the comments argue that
normal processing of coal refuse
(mining rejects) should be sufficient to
constitute processing needed to convert
previously discarded materials to
legitimate fuels/ingredients. The same
material mined to be used in today's
combustion technology is processed in
that way and there is no difference
between the mined materials.24 Also,
whole tires retrieved from waste tire
piles may need only minimal processing
for use in cement kilns, such as removal
of excess water and dirt, mud, and
debris. Whole tires from newer stacks or
piles often need no physical processing
whatsoever. In contrast, EPA argues that
scrap tires cannot be considered
sufficiently "processed" unless they are
physically shredded and undergo metals
removal processing.


Establishment of a threshold level of
processing that must take place before a
discarded non-hazardous material is
considered a legitimate fuel or
ingredient would also have the perverse
effect of applying different standards to
identical materials. For example, there
is no difference in the coal refuse or coal
combustion byproducts that are
recovered from landfills for use in a
fluidized bed combustion unit or in the
cement manufacturing process.


Some comments claim that under
EPA's hazardous waste regulations, only
minimal processing, such as baling or
sorting, is required for scrap metal to be
excluded from the definition of solid
waste. The scrap metal, which would
otherwise be a hazardous waste, may be
sent into high-temperature
environments, such as electric arc
furnaces at steel mills and aluminum
smelters. EPA had stated that this is a
good example of where the level of


24 As discussed later in this preamble, the Agency
has changed its view regarding coal refuse that was
previously abandoned, such that if the discarded
coal refuse is processed in the same way as coal is
today, the Agency would not consider the
processed coal refuse a solid waste.


processing necessary to convert a waste
material to a non-waste material is
dependent on the material itself. The
comments claim that this is inconsistent
with requiring used tires that have been
discarded to not to be considered
sufficiently "processed," unless they are
physically shredded and undergo metals
removal processing.


EPA's Response: As discussed in the
case law elsewhere in this preamble,
EPA is constrained by the statutory
definition of solid waste under RCRA
and the fact that case law holds that a
discarded material does not lose its
status as a waste solely because it has
value or may be beneficially reused.
Allowing certain non-hazardous
secondary materials to be combusted as
a fuel under the section 112 standards
of the CAA may have beneficial policy
objectives. However, EPA may not base
its decision on the policy, but must
evaluate whether a secondary material
is a solid waste under RCRA.
Specifically, the DC Circuit in NRDC
would not allow EPA to establish a
policy basis for determining whether
section 112 or 129 applies. Thus, non-
hazardous secondary materials that are
wastes and are used as a fuel/ingredient
in a combustion unit must be used in
section 129 units, whereas non-
hazardous secondary materials that are
not wastes and are used as a fuel/
ingredient in a combustion unit may be
used in section 112 units. The court
stated that "the distinction EPA draws
may well be reasonable" referring to
EPA's distinguishing between section
112 combustors designed to recover
energy and section 129 incinerators
meant to destroy materials. NRDC at
1260. The court, however, was very
clear that this is not the line drawn by
Congress, which intends that any waste
material, even if burned for energy
recovery, must be burned in section 129
combustion units.


The Agency, however, believes that
the case law would not prohibit the
processing or extracting of products
from non-hazardous secondary
materials that were once wastes. This
latter view is controversial as evidenced
by the comments from environmental
groups, which claim that no amount of
processing can convert a waste into a
legitimate fuel or ingredient product.
EPA, however, does not believe it may
interpret the statute or the case law to
allow a clearly discarded secondary
material to become a non-waste solely
because it has value.


EPA sympathizes with the
commenters' concern that the
processing requirement could have the
effect of applying different standards to
identical materials, such as scrap tires.


The Agency, however, is constrained by
the statute and case law. If the non-
hazardous secondary material is not
discarded in the first instance and is
legitimately recycled-that is, meets the
legitimacy criteria, it is not discarded.
Once the material has been discarded-
thrown into waste piles or on stacks-
there is no choice. Something other than
mere recycling must happen to the
material before it may lose its waste
designation. The mere fact that
secondary materials may have value
after being discarded is not sufficient to
rehabilitate it.


Accordingly, EPA is not making any
changes to the processing requirements
for discarded scrap tires, although the
Agency is providing that tires harvested
from vehicles do not need to be
processed if they are harvested off of the
vehicles and are managed under the
oversight of an established tire
collection program and are legitimately
used as a fuel in a combustion unit
(refer to Section V.B.5 Scrap Tires) to be
considered a non-waste fuel.


For coal refuse, however, EPA has
decided that for the final rule, to make
some modifications to its
determinations regarding sufficient
processing. In the proposal, EPA was
still considering that the coal refuse that
was abandoned would require
additional processing, even though they
were the same material as coal refuse
currently generated and used in
fluidized bed combustors as traditional
mined coal. EPA has modified its view
to provide that the discarded coal refuse
that is processed in the same way as
coal is today would not be considered
a waste when combusted. For more
information on the rationale for this
decision, see Section V.B.8 for a
discussion of the comments received on
coal refuse and our response to those
comments.


Finally, in response to the point that
minimal processing is permitted to
exclude scrap metal from the definition
of solid waste in EPA's hazardous waste
regulation, the Agency first states that it
is not reopening the hazardous waste
regulations, including the reasoning in
those regulations. Besides, the reference
to scrap metal in the hazardous waste
regulation was only used in the
preamble to note the fact that the extent
of processing in general depends on the
nature of the material, as we have noted
elsewhere in the preamble to today's
rule. Any comparison, other than the
very general one that processing
depends on the material, is not being
considered by EPA. Whatever the
reasoning provided in those regulations,
EPA did not cite the scrap metal
regulation as support for the processing
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definition. The Agency also points out
that the scrap metal is not combusted.


B. Comments on Specific Materials Used
as Fuel


1. Traditional Fuels 25


The following discussion describes
how EPA has analyzed what is a
traditional fuel in the ANPRM and the
proposal. Next, the Agency shows how
it considered various comments on the
concept of traditional fuels. Section
VIIA, based on these analyses and all
information in the rulemaking record,
explains the Agency's decision on what
constitutes a traditional fuel.


EPA does wish to clarify, however,
that it is using the term, "traditional,"
more in the sense that we have a
product that is created for its use as a
fuel. Some traditional fuels have been
used for a long time, while others are
"traditional" only in the sense that they
are created in the "traditional" way that
a product is created (or mined), even
though they may be newly developed
fuels. For example, coal refuse that was
formerly not able to be used as a fuel
may now be used in fluidized bed
systems. Perhaps, more obvious is the
fact that petroleum, itself, would not
have been considered a traditional fuel
in the early 1800s, nor would uranium.


The ANPRM categorized as traditional
fuels cellulosic biomass (e.g., wood) and
fossil fuels (e.g., coal, oil, natural gas),
as well as fossil fuel derivatives (e.g.,
petroleum coke, bituminous coke, coal
tar oil, refinery gas, synthetic fuel,
heavy recycle, asphalts, blast furnace
gas, recovered gaseous butane, and coke
oven gas). Traditional fuels are those
that have been burned historically as
fuels and have been managed as
valuable products. They are unused
products that have not been discarded.
The ANPRM also stated that
unadulterated or clean wood collected
from forest fire clearance activities and
trees and such wood found in disaster
debris, likewise, constitute traditional
fuels. This basic concept of traditional
fuels was discussed at 74 FR 53.


The ANPRM also discussed other
legitimate "alternative" fuels that have
not been previously discarded generally
noting that what constitutes a new "fuel"
reflects the availability of the fuel
materials generally, the demand for the
fuel, and technology developments.
Thus, there is a category of materials


25 Traditional fuels are not considered secondary


materials and therefore, are not considered a solid
waste unless they themselves have been discarded.
However, because the Agency received comments
regarding "traditional fuels," including whether
certain materials should be considered a traditional
fuel, the Agency is addressing those comments in
this section.


that are legitimate alternative fuels that
may not have been historically used as
fuels, but that are nonetheless legitimate
fuels today because of changes in
technology and in the energy market. In
cases where these legitimate alternative
fuels have not been discarded, EPA said
that it would not consider them to be
solid wastes. This is explained in the
ANPRM at 74 FR 56.


The ANPRM stated that much of the
biomass currently used as alternative
fuels are not solid waste since they have
not been discarded in the first instance
and are legitimate fuel products. It
noted that biomass can include a wide
range of alternative fuels, and can be
broken down into two different
categories-cellulosic biomass and non-
cellulosic biomass. Cellulosic biomass
was described to include forest-derived
biomass (e.g., green wood, forest
thinnings, clean and unadulterated bark,
sawdust, trim, and tree harvesting
residuals from logging and sawmill
materials), food scraps, pulp and paper
mill wood residuals (e.g., hog fuel, such
as clean and unadulterated bark,
sawdust, trim screenings; and residuals
from tree harvesting),26 and agricultural
residues (e.g., straw, corn husks, peanut
shells, and bagasse). Non-cellulosic
biomass was described to include
manures and gaseous fuels (e.g., from
landfills and manures) (74 FR 56).


The ANPRM stated that biomass,
especially cellulosic biomass, has a
comparable composition to traditional
fuel products due to the nature of the
plants and animals (i.e., they would not
be considered to have additional
"contaminants"). Thus, if they are
managed as valuable commodities and
have meaningful heating value, they
would not be considered solid wastes.


The ANPRM distinguished the
traditional fuels from non-traditional
alternative fuels to decide whether they
are discarded, or whether they are
legitimate alternative fuels. These fuels
are those in use today that the Agency
was evaluating, and continues to
evaluate, to determine whether they
have been discarded and whether they
are legitimate alternative fuels (e.g.,
construction and demolition materials,
scrap plastics, non-hazardous non-
halogenated solvents and lubricants,
and wastewater treatment sludge) (74
FR 56).


The ANPRM also described secondary
materials EPA considered to be


26 
The ANPRM description of cellulosic biomass


inadvertently repeated the same material-"tree
harvesting residuals from logging" and "residuals
from tree harvesting." Descriptions of cellulosic
biomass in the proposed rule and this final rule
deleted the second reference to residuals from tree
harvesting.


questionable as to whether they are
legitimate fuels because they lack
adequate heating value (wet biomass), or
because they may contain contaminants
that are significantly higher in
concentration than those in traditional
fuel products to the degree that sham
recycling is indicated. The secondary
materials that were described in the
ANPRM that could fall into this
category include polyvinyl chloride
(PVC), halogenated plastics, chromated
copper arsenate (CCA) lumber, creosote
lumber, copper-based treated lumber,
lead-based treated lumber, and
secondary mill residues, such as board,
trim and breakage from the manufacture
of reconstituted wood/panel products.


The proposed rule continued to
recognize that traditional fuels, as noted
above, are not solid wastes, but added
to that group clean cellulosic biomass
and on-specification used oil (75 FR
31856). Specifically, in the proposal,
"clean" biomass material was defined as
a non-hazardous secondary material that
has not been altered (either chemically
or through some type of production
process), such that it contains
contaminants at concentrations
normally associated with virgin biomass
materials (the description of "clean" is
being modified slightly for today's rule,
see discussion below). Clean cellulosic
biomass was described to include forest-
derived biomass (e.g., green wood, forest
thinnings, clean and unadulterated bark,
sawdust, trim, and tree harvesting
residuals from logging and sawmill
materials), corn stover and other
biomass crops used specifically for
energy production (e.g., energy cane,
other fast growing grasses), bagasse and
other crop residues (e.g., peanut shells),
wood collected from forest fire
clearance activities, trees and clean
wood found in disaster debris, and
clean biomass from land clearing
operations (75 FR 31856). Essentially,
"clean" biomass was that biomass
material that was simply picked up from
its environment and burned for fuel.
EPA requested comment on whether
other types of cellulosic biomass should
be designated as clean biomass, and
thus a traditional fuel (75 FR 31856).


EPA also proposed to add on-
specification used oil to the list of
"traditional" fuels based on the
argument that it meets the Agency's
view of fuels that have been managed as
valuable fuel products rather than being
managed as waste materials. 75 FR
31864. The Agency stated that under 40
CFR part 279, once used oil is
determined to be on-spec, it is no longer
regulated under the used oil
management standards. This means that
once the marketer complies with the
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requirements for analysis and record
retention, notification, and record
tracking shipment to on-specification
burners, the oil is no longer subject to
other management standards. Moreover,
the on-specification used oil contains
contaminants at levels below the
maximum concentration limits
established in the standards, such that
they are either at the same concentration
or a lower concentration than virgin
refined fuel oil.


EPA acknowledged in the proposal
that changes in technology and in the
energy market over time may result in
additional materials being economically
viable to be used as alternative
"traditional" fuels. It also may not
always be clear whether a fuel material
is a traditional fuel. We agreed with
commenters to the ANPRM that this
rulemaking should be flexible to
account for increasing use and changes
in commodities, technologies, markets,
and fuel prices. We, therefore, requested
comment on whether other fuels in use
today should be classified as traditional
fuels, as well as whether to provide a
petition process that would allow a
facility or person to request that EPA
determine whether the fuel that they
burn qualifies as a traditional fuel.


As also discussed in Section VII, the
definition of traditional fuels has been
modified in today's rule. The new
definition encompasses two categories
of fuels: (1) "Historically managed"
fuels, as identified in the proposed rule,
and (2) "alternative" fuels, as discussed
in the ANPRM. Through this revised
definition, EPA is recognizing that
changes in technology and in the energy
market over time have resulted in
additional materials being economically
viable to be used as alternative
"traditional" fuels. The definitions of
traditional fuels and clean cellulosic
biomass are codified in today's rule
(§ 241.2). "Traditional fuels" is defined
in today's final rule as materials that are
produced as fuels and are unused
products that have not been discarded
and therefore, are not solid waste
including: (1) Fuels that have been
historically managed as valuable fuel
products rather than being managed as
waste materials, including fossil fuels
(e.g., coal, oil and natural gas), their
derivatives (e.g., petroleum coke,
bituminous coke, coal tar oil, refinery
gas, synthetic fuel, heavy recycle,
asphalts, blast furnace gas, recovered
gaseous butane, and coke oven gas) and
cellulosic biomass (virgin wood); and
(2) alternative fuels developed from
virgin materials that can now be used as
fuel products, including used oil which
meets the specifications outlined in
40 CFR 279.11, currently mined coal


refuse that previously had not been
usable as coal, and clean cellulosic
biomass. Clean cellulosic biomass is
also codified in today's rule (§ 241.2)
and includes those residuals that are
akin to traditional cellulosic biomass,
such as forest-derived biomass (e.g.,
green wood, forest thinnings, clean and
unadulterated bark), sawdust, trim, and
tree harvesting residuals from logging
and sawmill materials), corn stover and
other biomass crops used specifically
for energy production (e.g., energy cane,
other fast growing grasses), bagasse and
other crop residues (e.g., peanut shells),
wood collected from forest fire
clearance activities, trees and clean
wood found in disaster debris, clean
biomass from land clearing operations,
and clean construction and demolition
wood. "Clean" cellulosic biomass is
cellulosic biomass that does not contain
contaminants at concentrations not
normally associated with virgin biomass
materials. As indicated above, this
description of clean is modified slightly
in today's rule. The previous
description included non-hazardous
secondary material that has not been
altered (either chemically or through
some type of production process), such
that it contains contaminants at
concentrations normally associated with
virgin biomass materials.


Traditional fuels as described above
are not secondary materials or solid
wastes.


Comment: Several industry
commenters suggested that EPA include
off-spec used oil, scrap tires, resinated
wood products, treated wood, pulp and
paper mill residues, and recycling
process residuals in its definition of
traditional fuels. They claim that these
materials have histories of use as
valuable fuel products. Another
commenter suggested that secondary
materials from new processes to meet
Renewable Fuel Standards (RFS) should
be defined as traditional fuels.
According to the commenter, not
defining those materials as traditional
fuels could lead to reduced beneficial
use, could negatively impact the
economics of these newly developing
processes, and could increase the use of
conventional fossil fuels. This could
significantly harm the prospects of
reaching RFS goals.


EPA's Response: For a discussion of
comments and EPA responses related to
each of the individual materials listed
above and their use as traditional fuels,
see their respective subsections within
Section V.B. Regarding the RFS
program, the Agency disagrees with the
commenter that materials from
processes to meet the RFS standard
should be defined as traditional fuels.


Under the RFS program, EPA is
responsible for developing and
implementing regulations to ensure that
transportation fuel sold in the U.S.
contains a minimum volume of
renewable fuel. Today's rule addresses
only the use of non-hazardous
secondary materials as a fuel or
ingredient in stationary source
combustion units (regulated under CAA
section 112 and 129), and does not
impact other end uses of these
materials, including their use as a
transportation fuel.


Comment: There are many other
materials that might be considered as
secondary materials, but because of
their energy content, have been
identified as viable fuels, particularly as
the cost of fossil fuels have increased
over time. Citing phrases from the
proposed rule, one commenter stated
that "Changes in * * * the energy
market," as well as systems designed
and installed by cement plants in order
to manage these materials ("changes in
technology"), would suggest that
materials, such as plastics, paper and
paper residues, and tires should qualify
under this definition of "traditional
fuels."


EPA's Response: As indicated in the
discussion above, EPA agrees that there
is a category of materials that are
legitimate alternative fuels that have not
been discarded and may not have been
traditionally used as fuels (i.e., a
product that is created for its use as a
fuel), but that are nonetheless legitimate
fuels today because of changes in
technology and in the energy market.
Such alternative fuels would include
clean cellulosic biomass, currently
mined coal refuse, and on-specification
used oil. See the respective subsections
within Section V.B for a further
discussion of each of these materials. As
discussed in the proposed rule, the
Agency believes materials, such as
plastics, paper and paper residues and
tires that have not been removed from
vehicles and managed under an
established tire collection program
typically have been discarded, and thus
would not be considered traditional
fuels or legitimate alternative fuels.


Comment: Another commenter stated
that EPA does not say why it regards
certain fuels as "traditional" and,
indeed, stresses that the term
"traditional" "should be flexible to
account for increasing use and changes
in commodities, technologies, markets,
and fuel prices." Thus, EPA makes clear
that the term "traditional fuels" will
accommodate fuels that are anything,
but "traditional." EPA provides no basis
at all for assuming that none of the fuels
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it labels "traditional" are not actually
waste.


EPA's Response: EPA disagrees with
the commenter. As described in the
ANPRM and proposed rule, traditional
fuels, such as fossil fuels have been
burned historically as fuels and have
been managed as valuable products.
They are considered unused products
and are not secondary materials and are
not solid wastes unless discarded. We
added "alternative fuels" to the
definition of traditional fuel in today's
rule to recognize that changes in
technology and in the energy market
have resulted in additional materials
being economically viable to be used as
alternative "traditional" fuels. The
definition is codified in § 241.2 in
response to comments received on the
proposal and to provide clarity in the
application and the meaning of
traditional fuel.


Comment: Other commenters
suggested that, in order to further clarify
the definition of traditional fuel, if a fuel
was on record as being used before a
specific year, e.g., 1980, that it be
categorized as a traditional fuel. Still
other commenters suggested that
additional rule text is needed to clarify
that non-hazardous secondary materials
used traditionally as fuels are not solid
wastes. Finally, to address any
ambiguity about which materials are
traditional fuels, another commenter
stated that EPA should include a
petition process in the rule that would
allow sources to seek a determination
on whether a material may be
considered a traditional fuel.


EPA's Response: As described in the
ANPRM and proposed rule, traditional
fuels, such as fossil fuels have been
burned historically as fuels and have
been managed as valuable products.
They are considered unused products
and are not secondary materials unless
discarded. We do not agree that a
specific year should be identified to
define historically managed traditional
fuels. First, it is not clear what year
should be selected and why and what
the basis for picking a particular year
would be. In addition, as we noted in
the proposal, the wide variability of
historic use and management of this
category of fuels does not lend itself to
identification of a specific year. As
discussed above, EPA does wish to
clarify that it is using the term,
"traditional," more in the sense that we
have a product that is created for its use
as a fuel. Some traditional fuels have
been used for a long time, while others
are "traditional" only in the sense that
they are created in the "traditional" way
that a product is created (or mined),


even though they may be newly
developed fuels.


The Agency received only a few
comments that supported a petition
process for traditional fuels. In light of
the time and resource intensive nature
of such a process for the petitioner, the
Agency believes that the revised
codified definition in today's rule
together with the preamble discussion
should provide the basic guidance
needed for the regulated facility to
determine whether the material
qualifies as a traditional fuel. Therefore,
today's rule does not include a petition
process for an Agency determination
that a material is, or is not, a traditional
fuel. However, any person can petition
EPA under the Administrative
Procedure Act (APA), section 7004 of
RCRA, and general principles of
administrative law for modifications to
its regulations. Thus, if a person
believes that additional materials
should be included as a traditional fuel
or alternative fuel, they may petition
EPA to request such a change through
rulemaking. In addition to the specific
changes requested, the petition would
also need to include a justification and
rationale for the change.


Comments: "Hogged fuel" should be
added to the list of "clean" biomass
materials. Hogged fuel is bark and other
wood removed from the tree that cannot
be chipped and used in making pulp,
paper, and wood products.


EPA's Response: We believe that the
materials described by the commenter
as "hogged fuel" are currently covered
by the terms "clean and unadulterated
bark" and "tree harvesting residuals
from logging and sawmill materials"
within the definition of traditional fuel.
However, we are aware that there are
varying definitions of "hogged fuel" and
point the readers to the sections
describing traditional fuel and
secondary materials to determine if their
hogged fuel would be considered a type
of traditional fuel or a non-hazardous
secondary material.


2. Manure


The proposed rule explained that the
Agency lacked sufficient data to
evaluate whether manure burned for
energy recovery is a waste. As a result,
we did not take a position one way or
the other, but rather requested
comment, information and data on the
legitimacy criteria, which are designed
to determine whether a non-hazardous
secondary material when combusted is
a waste. Specifically, these criteria deal
with the levels of the various
contaminants in manure, the energy
content of the manure, and on how
manure is handled from its point of


generation to the point it is used as a
fuel.


The proposal also stated, however,
that if manure is processed into biofuels
(for example, by anaerobic digesters),
such biofuels would be considered a
legitimate non-waste fuel that has been
processed from a non-hazardous
secondary material provided "the
biofuel" meets the legitimacy criteria-
that is, provided it is managed as a
valuable commodity, has a meaningful
heating value and contains
contaminants at levels that are
comparable to or lower than those in
traditional fuels. The proposal again
acknowledged, however, that we had
limited data on biofuels that are
produced from animal manures, and
requested that commenters provide
additional data on the extent to which
manures are currently processed into
biofuels, as well as data to support
whether biofuels produced from manure
meet our legitimacy criteria. See 75 FR
at 31863.


Comment: The Agency received
comments both supporting and
opposing the designation of manure as
a waste. Specifically, two commenters
asserted that poultry litter that is burned
as a fuel poses health hazards (e.g., from
arsenic that is added to poultry feed),
but provided no data to support this
position. Another comment submitted
in response to the ANPRM stated that,
due to the nature of manure, there is the
possibility of widespread environmental
harm due to the release of pathogens
from animal manure, and that
concentrated animal feeding operation
(CAFO) wastes are known to contain
heavy metals, halogens, dioxins, and
other hazardous compounds. They
assert chicken litter has elevated arsenic
levels and that swine waste has high
amounts of ammonia, nitrogen, and
phosphorous. Still another commenter
suggested that poultry litter that is
burned in power plants emit more
pollutants per million Btus when
compared to coal fired power plants.
Another commenter referenced a 2008
report that described the risks
associated with CAFOs.27 This report
stated that CAFOs are sited in rural
communities that bear the brunt of the
harm caused by CAFOs, including the
frequent presence of foul odors and
water contaminated by nitrogen and
pathogens, and that the use of
antibiotics in CAFOs, especially for
non-therapeutic purposes, such as
growth promotion, contributes to the


27 Gurian-Sherman, Doug, CAFOs Uncovered: The
Untold Costs of Confined Animal Feeding
Operations, Union of Concerned Scientists (April
2008).
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development of anti-biotic resistant
pathogens that are more difficult to
treat. Finally, one Midwest state
commented that when manure supply
significantly exceeds demand for
manure as a fertilizer, the excess is
treated as a waste and should be
regulated as a waste under this rule.


On the other hand, a commenter
argued that EPA should not classify
poultry litter as a solid waste and
provided some contaminant data on
poultry litter generated in the United
Kingdom.28 Another commenter
described how their company collects
poultry litter from growers for use as a
fuel in dedicated (off-site) biomass
power plants. The commenter asserts
that the poultry litter satisfies all the
legitimacy criteria. Specifically, this
commenter describes operations (and
argues) that the poultry litter is managed
as a valuable product by the poultry
litter generators and transporters, as
well as by the power plants. The
commenter describes poultry litter
generators as collecting the litter on a
continual basis and storing it in
enclosed poultry barns. The poultry
litter is then transported in completely
covered trucks to the power plant where
it is unloaded in a fully enclosed fuel
hall and is tested for fuel quality to
ensure contractual obligations are being
met by the growers. After sampling, the
trucks dump the litter into a concrete
reception pit within the fuel hall. Then,
before being combusted, the commenter
indicates that the biomass fuel is
processed (e.g., processed in a "de-
lumper" followed by a disc screen) to
breakdown the clumps of material and
remove incidental non-combustible
tramp materials. The commenter also
asserts that poultry litter satisfies the
contaminant legitimacy criterion, but
only provided data on sulfur and
chlorine levels, noting the reported
chlorine levels averaged 0.7 percent (on
a dry basis). They also provided data on
the heating values of poultry litter that
ranged from 3-4,000 Btu/lb, explaining
that this material is a self-sustaining fuel
(requiring no supplemental fuel),
although they also note in their
comments that the poultry litter is
mixed with other biomass before being
used as a fuel. The developer of this
plant has indicated that they have
proposals to build similar type plants in
North Carolina, Virginia, and Georgia,
but has not received approval from local
authorities. Another firm has a proposal
for a plant in Connecticut, designed to


28 This commenter reported poultry litter as
having sulfur, chlorine, and nitrogen levels of
0.35%, 0.16%, and 3.3%, respectively, and a net
heating value of 4,900 Btu/lb.


run on litter from an egg farm, but
funding for this plant dried up as a
result of the U.S. financial crisis.
Additionally, two power plants (one in
Texas and one in California), each
currently mothballed, but scheduled to
reopen in 2011, would use cattle
manure as feedstock.


Finally, two states commented that
manure is excluded from the definition
of solid waste under their laws and
regulations. One of these states excludes
manure from being defined as a solid
waste when it is returned to the soil as
fertilizer or as a soil conditioner, while
the other exempts it from its statutory
definition of solid waste.


Regarding our request for comment on
the extent to which manures are
currently processed into biofuels, as
well as data to support whether biofuels
meet the legitimacy criteria, one state
referenced a June 2009 Report to
Congress 29 that reviewed the current
commercial use of manure to energy
systems, and found that few exist, and
that it is unlikely in the near term future
for more to be developed due to
technological and economic barriers.
Another state commented that they were
aware of one gasification system that
has been built on a pilot scale that uses
chicken and poultry litter as a feedstock.
Another commenter stated that about
120 dairy farms and 30 hog farms use
manure as a feedstock for anaerobic
digesters which are designed to capture
the methane gas in manure. Most farms
then burn the gas as a feedstock for on-
farm electrical generation, which can be
used to off-set the farm's purchases and
to sell electricity to the power grid. This
commenter also noted that one very
large farm in the Phoenix area further
cleans the methane and sells it to a
natural gas company whose pipeline
runs next to the farm.


A Tribe requested that EPA finalize
legitimacy criteria that does not
discourage the development of biogas
technology since it is a clean carbon-
neutral fuel needed to help address
climate change. This Tribe explained
that its renewable energy plans focus, in
part, on production of biogas from
animal, cheese, and other organic
material, and requested that EPA either
exempt biogas from the contaminant
legitimacy criterion or require that,
overall, contaminants in gaseous fuels
not be "significantly higher" in
concentration than contaminants found
in traditional fuel products that the
combustion unit is designed to burn.


29 
USDA, June 2009. Manure Use for Fertilizer


and for Energy Report to Congress. Economic
Research Service. June 2009, pp. 32-39. http://
www.ers.usda.govlpublicationslaplap0371
apO37.pdf.


The Tribe is concerned that a direct
numerical comparison of contaminant
levels of biogas to natural gas that
requires all contaminants in biogas to be
equivalent or below the concentrations
found in natural gas would discourage
the development of biogas technology.


EPA's Response: First, based on the
information provided to us, we could
not make a blanket determination that
all manure is a traditional fuel or that
it is a solid waste. However, upon
reviewing the few comments and data
received, we conclude that animal
manure that is used as a fuel "as
generated" does not satisfy the
legitimacy criteria, and thus, if
combusted "as generated," is a solid
waste. However, as we discuss in other
parts of today's preamble, there are
circumstances where manure would not
be considered a solid waste when
burned as a fuel for energy recovery. We
discuss these circumstances below. In
addition, we recognize that manure can
have other beneficial uses and
emphasize that we are not making a
solid waste determination on those
other uses through this rulemaking.


Specifically, we find that the levels of
certain pollutants, such as nitrogen and
chlorine, in certain types of manure, as
generated, may not be comparable to
those levels found in traditional fuels
that otherwise would be burned. This is
based on limited data found in a North
Carolina State University 30 study that
indicate some types of manure have
higher levels of nitrogen and chlorine
when compared to traditional fuels that
otherwise would be burned in the
energy recovery device.31 Regarding the
commenter's reference to pathogens,
pathogens are not included as a
contaminant in today's rule, since that
definition focuses on those constituents
identified in the CAA that EPA will be
evaluating to determine whether to
establish emission standards (see also
the discussion in V.D.3).


We also find that manure, as
generated, that is used as a fuel does not
satisfy our meaningful heating value
criteria, since the limited data we
received shows that manure, as
generated, has heating values lower than
5,000 Btus/lb, as-fired. In fact, one
commenter noted that for manure to be


30 Animal and Poultry Manure Production &


Characterization. North Carolina State University
Cooperative Extension Service. Raleigh, NC.
http://www.bae.ncsu.edu/programs/extension/
manure/awm/program/barker/a&pmp&cl.


31 Some manures were listed as having the
following mean levels for chlorine and nitrogen:
Cl10% by weight and N-3.5% by weight reported
as total Kjeldahl nitrogen as N. By comparison, coal
contains chlorine levels ranging from as low as
0.01% to as high as 0.74 percent and nitrogen levels
ranging from 0.60% to 1.9%.
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considered to have fuel value, that it
typically should have a moisture
content of less than 25 percent, and
manure, as generated, typically has a
higher moisture content. We also note
that to satisfy the legitimacy criteria,
today's final rule requires that facilities
that burn non-hazardous secondary
materials with a heating value of less
than 5,000 Btus/lb would need to
demonstrate that such non-hazardous
secondary materials have meaningful
heating values by describing whether
the energy recovery unit can cost-
effectively recover meaningful energy
from the manure (see Section V.D.2). 3 2


While one commenter provided data to
show that a power plant that is
dedicated to burning poultry litter
would meet the meaningful heating
value criteria, even though the Btu
content of the poultry litter is less than
5,000 Btu/lb, as-fired, we believe that
these limited data can't be used to
suggest that all or most manure that has
a heating value of less than 5,000 Btu/
lb, as-fired, could meet this
demonstration.


We acknowledge, however, that farms
or other facilities may manage manure
as a valuable fuel commodity and that
this manure could also satisfy EPA's
contaminant and heating value
legitimacy criteria. Our limited data
suggests that manure that is combusted
has typically been collected, stored, and
processed. Thus, today's final rule also
says that manure would not be
considered a solid waste when burned
in a combustion unit as a fuel for energy
recovery under the following
circumstances:


* Within the Control of the Generator:
Manure that is burned in a combustion
unit as a fuel for energy recovery would
not be a solid waste if the manure is
burned in a combustion unit that is
within the control of the generator and
the manure meets the legitimacy
criteria.


* Processing of Manure: Manure that
is "sufficiently processed" 33 would not
be considered a solid waste (after


32 As we note elsewhere in today's preamble, this


demonstration would be self-implementing and
would not require a petition to EPA, but the person
would be required to keep appropriate records as
to the basis for this demonstration.


33 Processing (as it relates to fuels) means any
operations that transform the discarded non-
hazardous secondary material into a legitimate fuel
product, and includes, but is not limited to,
operations that remove or destroy contaminants,
operations that significantly improve the fuel
characteristics of the material, e.g., sizing or drying
the material in combination with other operations,
and operations that chemically improve the as-fired
energy content of the material. Minimal operations
that result only in modifying the size of the material
do not constitute processing for the purposes of this
definition.


processing) when burned in a
combustion unit as a fuel for energy
recovery provided the processed
manure meets the legitimacy criteria.
This is a self-implementing provision,
such that a petition would not need to
be submitted to EPA and is not limited
to "within the control of the generator."
Thus, for example, a farm or third party
could process the manure to remove or
destroy contaminants that are not at
levels comparable to those contained in
traditional fuels or improve the
materials heating value, and after
processing, to the extent the processed
manure meets the legitimacy criteria,
the processed manure would not be a
solid waste when burned as a fuel for
energy recovery. 34 Also, as we
discussed in the proposed rule, we
expect that manure can be processed
into a non-waste gaseous fuel (e.g., via
anaerobic digestion or gasification
processes), as suggested by commenters.
This gaseous fuel would also have to
satisfy the legitimacy criteria, and while
we did not receive data on contaminant
levels of gaseous fuels that are, or could
be, produced, we generally expect that
a system could be designed to produce
a clean gaseous fuel that would satisfy
all of our legitimacy criteria.


e Non-Waste Determination Petition
Process: Manure, as generated, that has
been transferred to a third party for
combustion as a fuel for energy
recovery, but has been granted a non-
waste determination from EPA would
not be considered a solid waste. This
provision establishes a case-by-case
process that provides persons an
administrative process for receiving a
formal determination from EPA that, in
this case, manure, as generated, that has
not been discarded in the first instance
and is indistinguishable in all relevant
aspects from a fuel product, is not a
solid waste. Any petition submitted to
EPA requesting a non-waste
determination would need to
demonstrate that the manure has not
been discarded in the first instance,
satisfies the legitimacy criteria for fuels,
and satisfies the following criteria: (1)
Whether market participants treat the
manure as a fuel rather than a solid


34 
As noted previously, one commenter described


their operation and noted that "the mixed biomass
fuel is lightly processed (e.g., processed in a "de-
lumper" followed by a disc screen) to break down
clumps of material and remove incidental non-
combustible tramp materials." This comment does
not contain enough information to determine
whether or not this would meet the regulatory
definition of processing in today's rule. That is,
processing is designed to produce or extract a
product from a waste-not just to chop the waste
up. However, to the extent that this level of
processing is considered sufficient, the processed
manure would not be a solid waste when burned
in a combustion unit as a fuel for energy recovery.


waste; (2) whether the chemical and
physical identity of the manure is
comparable to commercial fuels; (3)
whether the manure will be used in a
reasonable time frame given the state of
the market; (4) whether the constituents
in the manure are released to the air,
water or land from the point of
generation to the point just prior to
combustion of the manure are released
at levels that are comparable to what
would otherwise be released from
traditional fuels; and (5) other relevant
factors.


We partially agree with the
commenter that was concerned about
the legitimacy criterion that would
require contaminants in biofuels to
either be equivalent to, or lower than,
levels found in natural gas. While we
believe it is beneficial to promote the
use of clean burning fuels, such as
biofuels, non-waste fuels produced from
secondary materials should have
comparable or lower levels of
contaminants relative to traditional
fuels used today, since gaseous fuels
that are produced from secondary
materials have the potential to have
elevated levels of contaminants (such as
sulfur). As a result, we believe it is
appropriate to require, as proposed, that
contaminants be comparable, or lower
than, those levels found in traditional
fuels. However, as discussed in Section
V.D.3, we are not defining comparable
to mean "equivalent to or lower than" or
"no higher than" the level of the
contaminant in the traditional fuel.
Rather, EPA is generally defining
"comparable to or lower than" to mean
contaminants can be present in non-
hazardous secondary materials within a
small acceptable range, or at lower
levels, relative to the contaminants
found in the traditional fuels. Thus,
biofuels that are produced from non-
hazardous secondary materials can have
contaminants that are somewhat higher
than the traditional fuel that otherwise
would be burned and still qualify as
being comparable, and would not be
considered a solid waste.


Comment: Manure used as a fuel that
would otherwise be applied to the land
covered under a nutrient management
plan 35 is in no way discarded.


35 A nutrient management plan is defined in the
U.S. Department of Agriculture Natural Resources
Conservation Service (NRCS) Standard (590) as,
"Managing the amount, source, placement, form and
timing of the application of nutrients and soil
amendments." The NRCS nutrient management
standard (590) is the guidance provided to NRCS
field staff and other planners when providing
technical assistance to producers participating in
voluntary programs. The purpose of the 590
standard is to meet the nutrient needs of the crop


Continued
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EPA's Response: We recognize that
manure may also be beneficially used in
other end uses, such as a fertilizer. As
we have noted elsewhere in the
preamble to today's rule, EPA is not
making any determination whether non-
hazardous secondary materials are or
are not solid wastes for other possible
beneficial end uses. Such beneficial use
determinations are generally made by
the states for these other beneficial uses,
and EPA will continue to look to the
states to make such determinations.


Comment: Combustion of manure is
simply one of the ways of realizing the
carbon value of manure (for energy
production/recovery rather than as a
soil amendment) and should not be
considered in any way as a means of
"discard," since the inherent value of
manure as a fertilizer is essentially
preserved in the resultant ash. Further,
since the ash from manure combustion
is still suitable as a fertilizer, the
commenter also believes that manure
does not contain contaminants that are
significantly higher in concentration
than traditional fuels.


EPA's Response: Both wastes and
non-wastes can be utilized as fuels and
in this rule EPA is determining what is
and is not a solid waste when
combusted. As we have stated, there are
circumstances when manure would not
be considered a solid waste when
combusted. In the commenter's case, it
does not appear that manure being
burned solely to improve soil would
meet the legitimacy criteria.


Further, whether the resultant ash is
suitable as a fertilizer is not directly
relevant to EPA's solid waste
determination for non-hazardous
secondary materials used as a fuel since
contaminants that are present in the
manure "as generated" can also be
destroyed (discarded) in the combustion
process or be directly emitted to the
environment, either prior to combustion
(during storage and transportation) or if
they are not sufficiently combusted and/
or controlled by the combustion unit's
air pollution control system.
Contaminants in manure that may be
used as a fuel must be present at
comparable or lower levels relative to
traditional fuels for the manure to
satisfy the contaminant legitimacy
criterion. As previously discussed, EPA
concludes that manure, as generated,
may not satisfy this criterion for
nitrogen and chlorine.


Comment: Given the biological basis
of agricultural products and by-products
and the unique nature of the transfer of
agricultural commodities among


to be grown, while minimizing the loss of nutrients
to surface and ground water.


entities, the commenter requests that
EPA presumptively grant a non-waste
determination for manure that is used as
a combustion fuel outside the control of
the generator that would otherwise meet
the legitimacy criteria. The commenter
states that crops grown from a cropping
operation may be sold/provided to an
animal production operation as a feed
input, with the manure from the animal
production operation being sold/
provided to a community based or
regional energy production system as
one of many fuel sources from that area,
with the resultant ash from the energy
production system sent back to the
cropping operation as a fertilizer source.
The commenter then explains that the
cropping and animal production
operator may be the same entity, and
asserts that the transfer among entities
in this instance is to facilitate energy
recovery, not disposal.


EPA's Response: Unlike scrap tires
and resinated wood residuals,
information and data were not provided
that would allow the Agency to
presumptively grant a non-waste
determination for all manure that is
used as a fuel outside the control of the
generator. As a result, we conclude that
the final rule cannot presumptively
grant a non-waste determination for
manure that is used as a fuel outside the
control of the generator. We note,
however, that sources may petition the
Agency for a non-waste determination
for materials managed outside the
control of the generator (see Section
VII.G), or, as previously discussed,
process (as codified in § 241.2) the
manure into a non-waste fuel that meets
the legitimacy criteria.


Comment: Modern manure
management systems that are designed
and operated in accordance with
applicable Federal, Tribal, State, and/or
local regulations and requirements for
air and water quality should be
considered to meet the "adequate
containment" requirements.


EPA's Response: EPA does not agree
with the commenter that the statement
"manure management systems that are
designed and operated in accordance
with applicable Federal, Tribal, State,
and/or local regulations and
requirements for air and water quality
should be considered to meet the
'adequate containment' requirements" in
itself, is sufficient for EPA to conclude
that these systems satisfy the
containment requirements because these
systems may not have been designed for
the use of manure as a fuel. These
Federal, Tribal, State, and/or local
regulations and requirements would
have to be examined on a case-specific
basis to determine whether manure that


is used as a fuel is managed as a
valuable commodity pursuant to EPA's
legitimacy criteria. EPA does not believe
that it can conclude that the "adequate
management" criterion is met based on
the descriptions of management
practices that have been provided to
EPA, such as stockpiling manure in
open lots to facilitate drying.


Comment: Manure satisfies EPA's
meaningful heating value legitimacy
criterion since it typically has energy
contents ranging from 6,000 to 8,000
Btu/lb on a dry basis.


EPA's Response: The data provided
by the commenter summarize heating
values on a "dry basis," rather than on
an "as-fired" basis that accounts for the
moisture content of the material, and
thus, these data are not relevant to the
"meaningful heating value" legitimacy
criterion. Except as otherwise noted, to
satisfy the meaningful heating value
criterion, the non-hazardous secondary
material must have at least 5,000 Btu/lb,
as fired (accounting for moisture), since
the as-fired energy content is the
relevant parameter that must be
assessed to determine if it is being
discarded rather than used as a fuel for
energy recovery. See Section VII.H.1. As
previously discussed, the data available
to EPA on an "as fired" basis would
suggest that much of the manure, as
generated, would have heating value
levels of less than 5,000 Btu/lb. If the
non-hazardous secondary material has a
[meaningful] heating value of less than
5,000 Btu/lb, "as fired," the secondary
material may still be considered to have
a "meaningful heating value," but the
source must demonstrate that a
meaningful heating value is derived
from the manure, and appropriate
records kept.


3. Other Biomass


The proposed rule preamble
discussed many different forms of
biomass, including cellulosic and non-
cellulosic biomass.36 How the final rule
views clean biomass was addressed
earlier in Section V.B.1, which
addresses traditional fuel. Manure was
discussed in the previous section
(Section V.B.2), while pulp and paper
sludges and resinated wood residuals
will be discussed in more detail in
Sections V.B.4 and V.B.6, respectively,
of this preamble. This section discusses
other biomass materials that may be
burned as a fuel, and whether or not
they would be considered a solid waste
when combusted as a fuel. Specifically,
the proposed rule identified lead-based
painted wood, and wood treated with
pentachlorophenol, copper-based and


36 75 FR 31861-31863.
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borate-based compound treatments as
solid wastes due to elevated
contaminant levels relative to
traditional fuels. Moreover, the
proposed rule explained that, to the
extent that any treated wood is
identified as a hazardous waste, it
would not be eligible to be burned in a
non-hazardous waste combustion unit.
We also specifically requested comment
on the levels of contaminants in
creosote-treated lumber due to the
uncertainty associated with the level of
contaminants (e.g., levels of polycyclic
aromatic hydrocarbons present in
creosote). 37 We received comments on
construction and demolition (C&D)-
derived wood, treated wood, and OCC
rejects.


Comment: Since creosote is a
derivative of coal, itself a traditional
fuel, the comments argued that creosote-
treated wood should also be considered
a traditional fuel. They suggested that
this material is treated as a valuable
commodity and has been used as a fuel
for over a decade. One commenter
provided data that showed that the
mobility of contaminants indicates that
p-cresol leaches at 75 percent of the
hazardous waste toxicity characteristic
leaching procedure (TCLP) levels in
new ties, but that this is reduced to less
than 10 percent in ties that are over 10
years old. Another commenter provided
the average results from 605 TCLP tests
and 605 totals analyses for metals on
creosote-treated wood. These results
were below TCLP limits for all of the
contaminants it contains (i.e., cresol,
m,p-cresol, o-cresol leached an average
of 1.23 mg/L, 0.90 mg/L, 0.35 mg/L,
respectively), although two compounds,
2,4-dinitrotoluene and
hexachlorobenzene, leached at levels
close to the toxicity characteristic (TC)
regulatory level (both leached at 0.09
mg/L with a standard deviation of
0.03).38 Another commenter submitted a
compositional analysis that compared
the levels of constituents in creosote
(not creosote-treated wood) to crude
coke oven tar, a traditional fuel. For
example, creosote contains between
8.00-17.30% of naphthalene and 0.50-
0.80% quinoline, respectively, while
crude coke oven tar contains between
3.00-11.00% naphthalene and 0.18%
quinoline). Besides naphthalene and
quinoline, data was also submitted for
other compounds on the CAA section
112 HAP list, including biphenyl and
dibenzofuran. The data submitted
showed that all contaminants were
present in the creosote at levels greater


37 75 FR 31863.


38 See document EPA-HQ-RCRA-2008-0329-


0875.1.


than in crude coke oven tar. 39 Other
studies compared metal contaminants
(As, Cr, Pb, and Cu) in creosote- and
pentachlorophenol-treated wood (<1.97
ppm As, <4.21 ppm Cr, <64.13 ppm Pb,
and 7.65 ppm Cu) to that of wood chips,
bark, yard waste, and forest residuals
and found that the levels were
comparable (<3.61 ppm As, 0.12-4.77
ppm Cr, <17.5 ppm Pb, and <6.44 ppm
Cu).


4 0


Finally, a study was submitted that
demonstrated that the co-firing of
creosote- and pentachlorophenol-treated
wood (10/90 treated wood/coal mix)
results in a reduction of 79-107 ppm of
oxides of sulfur (SO 2 ), 78-100 ppm of
oxides of nitrogen (NOx), and 0.4-0.5
ppm of total hydrocarbon (expressed as
propane) emissions compared to those
from samples of Upper Freeport coal.
The same study, however, found that
there was an increase of 17-84 ppm in
HCl emissions when co-firing with
treated wood, although the study noted
these levels of HCl emissions could be
within the range from coal found in
other areas of the U.S.4 1 HCl is listed on
the CAA 112 HAP list. Other data were
submitted that showed that PAH
emissions from a combustion unit are
less when burning treated wood (50/50
mixture of creosote- and
pentachlorophenol-treated wood) than
when combusting untreated wood. Data
were also provided that indicated that
pentachlorophenol and total
chlorophenols were destroyed by
combustion at greater than 99.9%
removal efficiency.42


EPA's Response: We do not agree with
commenters that creosote-treated wood
should be considered a traditional fuel
(either an historically managed
traditional fuel or an alternative fuel as
codified in § 241.2) solely based on the
fact that it is manufactured using coal
tar and wood, which are considered
traditional fuels. Creosote was not
derived for the purposes of creating a


3 9 
See document EPA-HQ-RCRA-2008-0329-


0767.1.
4o Holtzman, M.I. and R.S. Atkins, 1995.


"Emissions from Combustion of Treated Wood Fuel
and Tires in Industrial Boilers," Presented to the Air
and Waste Management Association's Annual
Meeting, June 18-23, 1995.


41 
Freeman, M.C., W.J. O'Dowd, T.D. Brown, R.A.


Hargis, Jr., R.A. James, S.I. Plasynski, G.F. Walbert,
A.F. Lowe, and J.J. Battista, Jr. "Pilot-Scale Air
Toxics R&D Assessment of Creosote-Treated and
PCP-Treated Wood Co-firing for Pulverized Coal
Utility Boiler Applications." U.S. Department of
Energy's National Energy Technology Laboratory.
http://www.netl.doe.govltechnologieslcoalpowerl
cctc/cctdp/bibliography/misc/pdfs/haps/2002-
710.pdf


42 Smith, S.T., 1996. "Stack Testing Report,
Koppers Industries, Inc., Grenada Plant, Tie Plant,
MS," Submitted to the Mississippi Department of
Environmental Quality, May 6.


fuel, or the wood treated with creosote
to produce a fuel, but the creosote was
produced and used as a wood
preservative. It is not made from virgin
materials, but is a secondary material.
Creosote is derived from coal tar
through a distillation process and,
therefore, creosote has different
chemical concentrations than coal tar.
While we recognize that creosote-treated
wood has been utilized as a fuel for over
ten years, few markets are available for
creosote-treated wood due to concerns
about the contaminants. This strongly
suggests that burning this material is a
waste treatment activity.


The TCLP data generally indicates
that the material, on average, is not a
hazardous waste. This does not mean,
however, that the material is not a non-
hazardous solid waste. Leaching data is
not relevant to determine whether or not
the treated wood is being discarded. We
do note that the average values and
standard deviations provided for 2,4-
dinitrotoluene and hexachlorobenzene
suggest that a few samples actually
failed the TCLP test and would be
classified as a hazardous waste.
Creosote-treated wood that is classified
as a hazardous waste must be managed
as a hazardous waste, which is outside
the scope of this rulemaking. Even
though most creosote-treated wood is
non-hazardous, the presence of
hexachlorobenze, a CAA 112 HAP, as
well as the other HAPs, in creosote-
treated lumber suggests that creosote-
treated wood include contaminants at
levels that are not comparable to those
found in wood or coal, the fuel that
creosote-treated wood would replace.43


In fact, the data provided demonstrates
that combustion of these materials
results in significant destruction, which
is an indication of incineration, a waste
activity. Moreover, we would note that
this concept involving destruction is
also consistent with the legitimacy
criterion for contamination, which is
based on the input into the combustion
unit-that is, the contaminant
concentration in the secondary material
itself and not what may be emitted into
the environment. Accordingly, creosote
treated wood, when burned, seems more
like a waste than a commodity and does
not meet the legitimacy criterion for
contaminants and, therefore, should be
considered a waste when burned as a
fuel.


In regards to wood treated with
pentachlorophenol, no additional


43 See Preliminary Characterization Study
Prepared In Support of the Proposed Rulemaking-
Identification of Nonhazardous Secondary
Materials That Are Solid Waste: Traditional Fuels
and Key Derivatives, EPA-HQ-RCRA-2008-0329-
0461.21.
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contaminant data was provided that
would reverse our position from the
proposal, which determined that
pentachlorophenol was a solid waste
due to concerns of elevated levels of
contaminants. 44 While some
commenters pointed to data that
indicates that pentachlorophenol-
treated wood (as well as creosote-treated
wood) would have similar or lower air
emissions to non-treated woods, the
issue to determine whether a material is
burned as a waste or a commodity is
based on input and consequent
destruction of contaminants. This is
consistent with the legitimacy criteria,
under which to be considered a non-
waste fuel, the non-hazardous
secondary material itself must have
contaminant levels that are comparable
to (or less than) those in traditional
fuels. Thus, the final rule will retain the
proposed approach, which considered
wood treated with pentachlorophenol a
solid waste. Of course, this assumes that
the pentachlorophenol treated-wood is
not classified as a hazardous waste.
Hazardous wastes are not covered under
the scope of this rulemaking.


Comments: Comments were
submitted that argued that wood treated
with borate-based compounds or copper
napthenate did not contain any
contaminants, but only contaminant
data was supplied for wood treated with
borate-based compounds. That study
indicated that the most prevalent borate
treatment, disodium octaborate
tetrahydrate, contained 1.5 ppm of As,
<1 ppm of Cd, <2.5 ppm of Cr, <5 ppm
of Co, <0.02 ppm of Hg, <2.5 ppm of Ni,
and 0.67 ppm of Se. 45 Since these levels
represent the contaminant concentration
of the borate treatment, the comments
argued that the resulting wood that is
treated with this compound would
contain even lower concentrations of
contaminants.


EPA's Response: With respect to
borate-treated wood, after reviewing
data from the one commenter, which
shows that the levels of contaminants in
this material are comparable to those
found in unadulterated wood for the
seven contaminants for which data was
presented, we believe that such treated-
wood meets the legitimacy criterion on
the level of contaminants and
comparability to traditional fuels.


44 75 FR 31863.
45 See document EPA-HQ-RCRA-2008-0329-


1569.


Therefore, borate-treated wood could be
classified as a non-waste fuel, provided
they met the other two legitimacy
criteria and provided that the
contaminant levels for any other HAP
that may be present in this material are
also comparable to or less than those in
traditional fuels. We would also note
that such borate-treated wood would
need to be burned as a fuel for energy
recovery within the control of the
generator. Finally, we are aware that
some borate-treated wood is
subsequently treated with other
chemicals, such as creosote, to provide
an insoluble barrier to prevent the
borate compounds from leaching out of
the wood. We did not receive data on
the contaminant levels of the resulting
material, but data presented on creosote
treated lumber indicates that this non-
hazardous secondary material would
likely no longer meet the legitimacy
criteria and would be considered a solid
waste when burned as a fuel.


We do not have information generally
about the transfer of borate-treated wood
to other companies to make a broad
determination about its use as a fuel
outside the control of the generator. (See
Section V.A.1 for a general discussion of
the issue concerning use of non-
hazardous secondary materials within
and outside the control of the generator
and the EPA's response.) Thus, under
today's rule, borate-treated wood would
need to be burned as a fuel for energy
recovery within the control of the
generator. With that said, we encourage
the use of the non-waste determination
petition process to address those
instances where transfer of the non-
hazardous secondary material to a
different company meets the relevant
criteria-that the secondary material has
not been discarded in the first instance
and is indistinguishable in all relevant
aspects from a fuel product.


With regard to wood treated with
copper napthenate, no additional
contaminant data was provided that
would reverse our position in the
proposed rule, which considered wood
treated with copper napthenate a solid
waste because of concerns of elevated
levels of contaminants. 46 We
acknowledge today, as we did in the
proposed rule, that we do not have
sufficient information on the
contaminant levels in wood treated with


46 75 FR 31863.


copper napthenate. 47 Thus, if a person
can demonstrate that copper napthenate
treated-wood is burned in a combustion
unit as a fuel for energy recovery within
the control of the generator and meets
the legitimacy criteria or, if discarded,
can demonstrate that they have
sufficiently processed the material, that
person can handle its copper napthenate
treated-wood as a non-waste fuel.


Comments: Commenters argued that,
although C&D-derived wood is
discarded by construction and
demolition sites, it is sufficiently
processed into a non-waste fuel. It is
received at a mixed C&D processing
facility as part of loads from
construction and demolition sites.
Potential contaminants are removed as
much as possible before it enters the
plant. Clean C&D wood is then
separated out from the rest of the
incoming stream one of two ways; either
through mechanical means or through
humans sorting along a specially built
picking line. Painted and treated wood
is identified either visually or utilizing
x-ray fluorescence (XRF) analyzers.
After separation, the wood is ground to
a specific size and density per the
specification of the plant using the
biomass product. The creation of natural
wood products follows a similar
processing path, except that C&D wood
is more carefully prepared because of
the chemical analysis the C&D product
undergoes.


Commenters also stated that C&D-
derived wood meets the legitimacy
criterion for having a meaningful
heating value. They stated that C&D-
derived wood has a heating value of
between 7,000-8,200 Btu/lb, and thus,
should be considered a non-waste fuel.
Data from one plant that combusts C&D-
derived wood found that it had a
heating value that ranges from 6,700-
9,000 Btu/lb, with an average value of
8,200 Btu/lb.


One company provided chemical
constituent data on C&D-derived wood
that is utilized at their plant in order to
demonstrate that the material meets the
legitimacy criterion for contaminants.
The results of this analysis found that
the chemical constituents were
comparable to or lower to those found
in coal (of unknown source or type). See
Table 1 below for the results of this
study.


47 75 FR 31863.
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TABLE 1-COMPARISON OF CONTAMINANT CONCENTRATIONS IN SAMPLES OF COAL AND C&D-DERIVED WOOD4s


Coal C&D-derived
Material (unknown source wood


or type)


S a m p le S iz e ................................................................................................................................................. 1 6 1 4 - 1 6
Median contaminant concentrations:


Cl:
(l Ib/b illio n B tu ) ................................................................................................................................. 4 6 .0 5 6 .0
(p p m ) ............................................................................................................................................. 3 9 1 - 6 4 4 4 5 9 .2
# o f n o n -d e te c ts ............................................................................................................................ 0 0


Hg:
(l Ib/b illio n B tu ) ................................................................................................................................. 0 .0 0 6 2 2 0 .0 0 4 6
(ppm) ............................................................................................................................................. 0.05287-0.08708 0.03772
# o f n o n -d e te c ts ............................................................................................................................ 0 0


Pb:
(l Ib/b illio n B tu ) ................................................................................................................................. 0 .3 7 4 0 .4 8 8
(p p m ) ............................................................................................................................................. 3 .1 8 - 5 .2 4 4 .0 0
# o f n o n -d e te c ts ............................................................................................................................ 0 0


Cd:
(l Ib/b illio n B tu ) ................................................................................................................................. 0 .0 0 4 6 5 0 .0 2 1 8
(ppm) ............................................................................................................................................. 0.03923-0 .06510 0.17876
# o f n o n -d e te c ts ............................................................................................................................ 7 2


Some commenters discussed studies
that concluded that the use of
appropriately processed C&D wood is
similar in its emission profile to that of
virgin wood, although some older
studies indicated an increase in metals
emissions (likely due to the inclusion of
treated wood). 49 Another commenter
submitted a life-cycle assessment that
described how the recovery of C&D
wood as a fuel decreased greenhouse gas
emissions. This study found that
combusting all C&D wood generated in
New Hampshire per year (280,000 tons)
will off-set energy from the northeast


48 Source: EPA-HQ-RCRA-2008-0329-0774;
Since the legitimacy criterion for contaminants
compares concentrations per mass of the material
(not per the heating value of the material), all
concentrations reported in pounds per billion Btu
(lb/billion Btu) were converted into parts per
million (ppm) with the assumption that C&D-
derived wood has a heating value of 8,200 Btu/lb
(as fired) and that sub-bituminous and bituminous
coal (the most common types of coal to be utilized
in combustion units) have a heating value of 8,500-
14,000 Btu/lb (per Preliminary Characterization
Study Prepared In Support of the Proposed
Rulemaking-Identification of Nonhazardous
Secondary Materials That Are Solid Waste:
Traditional Fuels and Key Derivatives, EPA-HQ-
RCRA-2008-0329-0461.21).


49 U.S. EPA, "Wood Products in the Waste
Stream: Characterization and Combustion
Emissions, Vol. 1," November 1996.


National Council for Air and Stream
Improvement, Inc. Technical Bulletin (TB) 906,
"Alternative Fuels Used in the Forest Products
Industry: Their Composition and Impact on
Emissions." September 2005.


Larsen, F.S., W.H. McClennen, X. Deng, G.D.
Silcox-Person, and K. Allison, 1992. "Hydrocarbon
and Formaldehyde Emissions from the Combustion
of Pulverized Wood Waste." Combustion Science
and Technology, 85 (1-6) p. 259-269.


50 Jambeck, J., A. Carpenter, K. Gardner, and K.
Wietz, 2007. "University of New Hampshire Life-
Cycle Assessment of C&D Derived Biomass/Wood
Waste Management," University of New Hampshire,
Durham, NH, December 5.


power grid and, therefore, result in
70,000-130,000 tons less of carbon
emissions, 600 tons/year less of
particulate matter, 430 tons/yr less of
NOR, 2,300 tons/yr less of Sox, 890
tons/yr less of CO, and 10 pounds/yr
less of lead. Even when compared
simply to the combustion of virgin
wood, it was found that the combustion
of C&D-derived wood had lower
impacts: 16,700 metric tons of carbon
equivalents were offset, 50 tons/yr less
of particulate matter, 200 tons/yr less of
NOR, 485 tons/yr less of SOx, and 69
tons/yr less of CO.5 °


EPA's Response: The proposed rule
included clean construction wood in the
definition of traditional fuels. The final
rule retains this conclusion, although
clarifies the definition of traditional
fuels to include alternative fuels. Clean
cellulosic biomass is an alternative fuel
as they are clean cellulosic materials
that are indistinguishable in
composition from wood that is
commonly burned in combustion units
(See the explanation in Section V.A).
We note that the final definition of
traditional fuels clarifies that this
category includes clean demolition
wood as well.


On the other hand, C&D-derived wood
that is not clean would not be
considered a traditional fuel, but a solid
waste under today's rule. However,
C&D-derived wood can be classified as
a non-waste fuel if it has been
sufficiently processed and meets the
legitimacy criteria. C&D-derived wood is
typically sorted to remove contaminants
(e.g., lead-painted wood, treated wood,
non-wood materials), and size reduced
prior to burning, producing material
that likely meets the processing and


legitimacy criteria for contaminants.
(We would also note that the technology
in use today to remove contaminants
from C&D-derived wood has increased
considerably.) The data provided by one
company demonstrates that C&D-
derived wood can be sufficiently
processed to meet the legitimacy
criterion for four contaminants, even
when these contaminants are compared
to untreated wood concentrations
presented in the background document,
Preliminary Characterization Study
Prepared In Support of the Proposed
Rulemaking-Identification of
Nonhazardous Secondary Materials
That Are Solid Waste: Traditional Fuels
and Key Derivatives.51 A complete
determination, however, would also
include the comparison of As and Cr
concentrations. We would also note that
based on the data presented, C&D
derived wood also meets the meaningful
heating value criterion.


With respect to those comments that
argued that C&D derived wood have an
emissions profile similar to that of
virgin wood and that it would decrease
greenhouse gas emissions, as we have
noted previously, the criterion or test for
determining whether a material is
burned as a waste or a commodity fuel
is the level of the contaminant in the
secondary material itself-that is
destruction of contaminants indicates a
waste treatment activity rather than a
commodity fuel. This is also consistent
with the legitimacy criteria that would
require that the non-hazardous
secondary material, itself, must have
contaminant levels that are comparable
to (or lower than) those in traditional


51 EPA-HQ-RCRA-2008-0329-0461.21.
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fuels. In any event, because we had no
information from the studies on the
extent that these C&D materials were
sufficiently processed to remove the
contaminants of concern, we do not
know what the emissions results from
the submitted studies represent.


Comment: Some comments argued
that there should be a de minimis
exemption for C&D-derived wood that is
processed to remove painted and treated
materials, because while most of the
contaminants are removed from the C&D
derived wood, there still may be a small
or de minimis amount remaining on it.
Additionally, they also argued that
while most non-wood contaminants are
removed, there might still remain some


small or de minimis amounts of other
materials (e.g., paper, insulation, etc.).


EPA's Response: C&D-derived wood
can contain de minimis amounts of
contaminants and other materials
provided it meets the legitimacy
criterion for contaminant levels.


Comment: Comments argued that
OCC rejects, also known in the industry
as "recycling process residuals," are
never discarded, and therefore, should
be considered a traditional fuel because
they do not leave the plant, but are
usually burned on-site as a fuel. In some
cases, however, they do leave the plant
to be burned in municipal or
commercial energy facilities or
employed as a fuel pellet ingredient.


In addition, while some commenters
argued that they did not believe OCC


rejects are ever discarded, they provided
information on how OCC rejects are
sufficiently processed to remove
contaminants if they are determined to
be discarded. For example, strings,
wires, rags, and heavy objects are
removed using manual and centrifugal
force, while plastic and non-recyclable
paper fibers are removed through
screens.


Commenters also stated that OCC
rejects meet the legitimacy criterion for
contaminants as they have lower
contaminants than traditional fuels. One
comment provided data from 10
samples of OCC rejects from one
company and 16 samples of coal (of
unknown type or origin) to substantiate
that claim (see Table 2).


TABLE 2-COMPARISON OF CONTAMINANT CONCENTRATIONS IN SAMPLES OF COAL AND OCC REJECTS 5 2


Coal
Material (unknown type or OCC rejects


origin)


S a m p le S iz e ................................................................................................................................................. 1 6 1 0
Median contaminant concentrations:


Cl:
(l Ib/b illio n B tu ) ................................................................................................................................. 4 6 .0 2 3 .5
(ppm , estimated) ........................................................................................................................... 391-644 87.0
# o f n o n -d e te c ts ............................................................................................................................ 0 0


Hg:
(lIb/billion Btu) ................................................................................................................................. 0.00622 0.00324
(ppm , estimated) ........................................................................................................................... 0.05287-0.08708 0.01199
# o f n o n -d e te c ts ............................................................................................................................ 0 0


Pb:.
(l Ib/b illio n B tu ) ................................................................................................................................. 0 .3 7 4 0 .2 8 1
(ppm , estimated) ........................................................................................................................... 3.18-5.24 1.04
# o f n o n -d e te c ts ............................................................................................................................ 0 1


Cd:
(lIb/billion Btu) ................................................................................................................................. 0.00465 0.00558
(ppm , estimated) ........................................................................................................................... 0.03923-0 .06510 0.02065
# o f n o n -d e te c ts ............................................................................................................................ 7 2


Commenters also claimed that OCC
rejects meet the legitimacy criterion for
being managed as a valuable
commodity, as they are managed in the
same manner as analogous fuels-bark.
Prior to burning, this material is co-
mingled with bark on the bark pile.


52 Source: EPA-HQ-RCRA-2008-0329-0774;


Since the legitimacy criterion for contaminants
compares concentrations per mass of the material
(not per the heating value of the material), all
concentrations reported in pounds per billion Btu
(lb/billion Btu) were converted into parts per
million (ppm) with the assumption that OCC rejects
have a heating value of 3,700 Btu/lb (as fired) and
that sub-bituminous and bituminous coal (the most
common types of coal to be utilized in combustion
units) have a heating value of 8,500-14,000 Btu/lb
(per Preliminary Characterization Study Prepared
In Support of the Proposed Rulemaking-
Identification of Nonhazardous Secondary
Materials That Are Solid Waste: Traditional Fuels
and Key Derivatives, EPA-HQ-RCRA-2008-0329-
0461.21).


Furthermore, commenters stated that
OCC rejects pass the legitimacy criterion
for having a meaningful heating value.
For example, a commenter submitted
data that indicated that, on a dry basis,
OCC rejects have a heating value of
9,100 Btu/lb, while, as fired, they have
a heating value of 3,700 Btu/lb.53


Another commenter submitted ten tests
at plants from one company that found
that the heating value of OCC rejects
ranged from 8,700-13,600 Btu/lb on a
dry basis.54


Another commenter submitted a
study by the National Council for Air
and Stream Improvement to
demonstrate that air emissions from
burning OCC rejects are comparable to
burning wood. In this study, emissions
results were provided from three plants
that burned 4.4-30% OCC rejects with


53 Source: EPA-HQ-RCRA-2008-0329-0871.1.
54 Source: EPA-HQ-RCRA-2008-0329-0774.1.


70%-95.6% wood and compared it to
emissions from the same three plants
when they only burned wood.
Emissions were tested for total
particulate matter (TPM), SO 2 , NOx, CO,
and HCl. The results found that burning
OCC rejects did not result in increased
emissions of TPM, SO 2 , NOx, or CO, but
occasionally resulted in a small increase
in HCI emissions. 55


EPA's Response: We do not agree with
the commenters that OCC rejects should
be considered a traditional fuel or
alternative fuel since this non-
hazardous secondary material,
consisting of recycled paper and paper
products, has not historically been
managed as a fuel-that is, the recycling
of OCC and the subsequent use of OCC


55 National Council for Air and Stream
Improvement, Inc. Technical Bulletin (TB) 906,
"Alternative Fuels Used in the Forest Products
Industry: Their Composition and Impact on
Emissions." September 2005.
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rejects is a relatively recent activity, nor
is it made from virgin materials.
However, we believe that these
materials are not discarded when used
within the control of the generator, such
as at pulp and paper mills, since these
non-hazardous secondary materials are
part of the industrial process.


The data submitted during the
comment period would seem to suggest
that it would or could meet the
legitimacy criteria. For example, the
data received indicated that OCC rejects
have contaminant concentrations that
are comparable to, if not less than, coal,
wood, and bark, which are all
traditional fuels used at pulp and paper
mills. While the meaningful heating
value of the OCC rejects is lower than
5,000 Btu/lb, as fired, it can still meet
this criterion if it can be demonstrated
that the unit can cost-effectively recover
energy from a non-hazardous secondary
material. The information submitted
also demonstrates that OCC rejects are
managed as a valuable commodity as
they are managed in the same manner
as the analogous fuel-bark.


With respect to the OCC rejects that
are shipped off-site for use by another
company, the limited information
provided indicates that this material is
burned in municipal or commercial
energy facilities (which appears to be
municipal or commercial incinerators)
and thus, would clearly indicate
discard, or processed to produce a fuel
pellet ingredient, which may be a non-
waste, if and after it is sufficiently
processed. That is, such limited
information would appear to suggest
that when OCC rejects are shipped off-
site, which may not happen very often,
it is treated more like a waste than a
non-waste fuel. Therefore, the Agency
finds that OCC rejects shipped off-site
for burning would be considered a solid
waste. However, as already noted, if the
OCC rejects are sufficiently processed to
produce a legitimate fuel product, or if
a person submits and is granted a non-
waste determination for such OCC
rejects, than such non-hazardous
secondary material when combusted as
a fuel for energy recovery would be
considered a non-waste fuel.


4. Pulp and Paper Sludge


In the proposal, EPA determined that
pulp and paper sludge 56 is not a waste
when used as a fuel within the control
of the generator. This was based on
limited contaminant data and
information that these sludges are


56 Pulp and paper sludge includes both primary
and secondary wastewater treatment sludges.
Primary sludges consist of wood fiber and inorganic
materials, while secondary sludges are primarily
microbial biomass.


generally used on-site by generators to
fuel their boilers and are treated like
valuable commodities. Comments on
the ANPRM had stated that these
residuals are primarily composed of
biomass and that emissions from
burning these non-hazardous secondary
materials are essentially the same as
emissions from burning other biomass
fuels, such as bark or wood. Emissions
data contained in one report indicated
that when sludges were burned at levels
below about 10 to 15 percent of total
heat input, that such burning would not
result in elevated levels of criteria or
criteria-related pollutants, forty-eight
organic compounds, and metals.


However, given the limited data, EPA
requested additional comment on
contaminant levels and the
appropriateness of considering these
sludges to be non-wastes. EPA also
noted, as an alternative, that it could
consider these sludges to be wastes
because of chlorine levels in the
sludge.


57


Comment: Pulp and paper sludges
should be considered a traditional fuel
because it has been utilized as a fuel
since the early 1960's. In 2004, 22% of
the pulp and paper sludge was used as
a fuel.


EPA's Response: We do not agree that
pulp and paper sludges should be
considered a traditional fuel. While
some portion of the pulp and paper
industry uses these sludges as a fuel, it
is not the industry norm or used as a
fuel by a majority of the industry. For
example, in 2002, 52% of pulp and
paper sludges was landfilled or stored
in lagoons. 58 Thus, these materials have
not been historically managed as fuels.
Pulp and paper sludges also would not
be considered an alternative fuel, since
they are not derived from virgin
materials. Pulp and paper mills burn
these secondary materials for energy
recovery, but also for waste
minimization purposes. 59 Therefore, the
Agency does not consider pulp and


57 75 FR 31862-63.
53 Thacker, W., 2007. "Recycling Paper Mill By-


products on Forest Lands: By-product Composition,
Potential Applications, and Industry Case Studies."
Presentation to EPA Office of Solid Waste Staff,
Washington, DC, January 23, http://www.epa.govl
oswlconservelrrrlimrlirc-meet/03-paper.pdf.


59 Someshwar, A.V. and A.K. Jain, 2006.
"Alternative Fuels Used in the Forest Products
Industry: Their Composition and Impact on
Emissions," Technical Bulletin No. 906, National
Council for Air and Stream Improvement,
Gainesville, Florida.


Vance, E. 2000. "Recycling Paper Mill By-
products on Forest Lands: By-product Composition,
Potential Applications, and Industry Case Studies"
The Forest Alternative: Principles and Practice of
Residuals Use. University of Washington College of
Forest Resources Publication, Seattle, WA, p. 193-
207.


paper sludges a traditional or alternative
fuel.


Comment: The proposed approach
that pulp and paper sludges burned
within the control of the generator as a
fuel would not be considered a solid
waste needs clarification. Specifically,
clarification is needed to determine if
pulp and paper sludges that do not
leave the site and have not been
discarded (1) can be used as a fuel and
(2) must pass the legitimacy criteria.


EPA's Response: The final rule retains
the proposed approach, which
considered pulp and paper sludges that
remain within the control of the
generator-whether burned at the
generating facility, or burned in
combustion units that the generator
controls-are considered a non-waste
fuel. However, such pulp and paper
sludges must pass the legitimacy criteria
to demonstrate that these non-hazardous
secondary materials are "legitimate
fuels" in order to be considered a non-
waste fuel.


Comment. Commenters argued that
pulp and paper sludges are not
discarded if used off-site as they are
used as a legitimate fuel at other
locations. One commenter, who
identified itself as a power plant,
utilizes pulp and paper sludges
generated less than a mile away and
stated that the material is loaded into
trucks for the short haul to the steam
boilers, dumped into the wood handling
system, conveyed to covered storage
where it is contained and burned in the
boiler all within the span of several
hours. They suggest that this is a
legitimate use of pulp and paper sludges
off-site and is, therefore, not a waste.


EPA's Response: We agree that the use
of secondary materials off-site (which
we assume the commenter means not
within the control of the generator) is
not always indicative of waste activity
and would generally agree that the case
of the power plant provides an example
of when secondary materials may be
legitimately used as non-waste fuels by
a different company. However,
information was not provided in the
comments which would allow EPA to
generally determine that the transfer of
pulp and paper sludges to other
companies should always be considered
a non-waste fuel, particularly since a
large percentage of these sludges are
actually disposed. (See Section V.A.1
for a general discussion of this issue and
the EPA's response.) Thus, we will
retain the proposed approach that pulp
and paper sludges that are transferred to
a different company for use as a fuel
will be considered a solid waste. With
that said, we encourage the use of the
non-waste determination petition
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process to address those instances
where transfer of the non-hazardous
secondary material to a different
company meets the relevant criteria-
that the secondary material has not been
discarded in the first instance and is
indistinguishable in all relevant aspects
from a fuel product.


Comment: Commenters stated that
pulp and paper sludges are adequately
processed, such that when discarded
(i.e., sent off-site to another pulp and
paper mill or to a power plant), it is a
non-waste fuel. Processing is primarily
performed by dewatering. In fact, 84%
of all pulp and paper sludges are
dewatered using belt filter presses or
screw presses.60 One state commenter
stated that some mills further process
pulp and paper sludges into dried pellet
products for use as a fuel.


EPA's Response: We do not agree that
dewatering alone meets our definition of
processing.61 While dewatering does
improve the fuel characteristics of the
material, this action is not sufficient to
make the material sufficiently processed
into a non-waste fuel as it is generally
part of normal waste management
activities (e.g., prior to landfilling, or
prior to burning the sludge for disposal
in an incinerator). In the case of
pelletizing the material for use as a fuel,
we do not have sufficient information to
make a general determination on
whether this would be considered
sufficient processing. However, if the
pelletizing process is used to process
the sludge into a form that improves its
fuel value, we would agree that this is
indicative of fuel activity (similar to
pelletizing sewage sludge, which was
used as an example of sufficient
processing in Section VILD.4 of the
proposed rule) 62 and we would
consider those activities to meet the
definition of processing. Of course, to be
considered a non-waste fuel, the
processed pulp and paper sludges
would need to meet the legitimacy
criteria.


Comment: To show that pulp and
paper sludges meet the legitimacy
criteria for contaminants, three
commenters submitted a total of 24
characterizations of pulp and paper
sludge cake from 16 pulp and paper
mills. These characterizations show that
contaminants were found at non-detect
levels. For example, As, Cr, Hg, and Pb
were at levels of <0.4 ppm, <21.4 ppm,
<0.44 ppm, and <21.6 ppm,


60 See document EPA-HQ-RCRA-2008-0329-


0871.
61 See the discussion on dewatering of sewage


sludge in Section VILF of the proposed rule, 75 FR
31878.


62 75 FR 31878.


respectively.63 Elevated levels (6.36-
45.8 ppm) of methyl ethyl ketone (MEK)
were found in five out of eight samples
from one pulp and paper mill, although
we do not know to what extent this data
is reflective of pulp and paper sludges
generally since eight other samples
(three from the same mill and five from
five other mills) had non-detect levels of
MEK at a detection level of <0.013 ppm.


Chlorine levels among an unknown
number of pulp and paper sludge
samples were noted by one commenter
to have an arithmetic mean of 465 ppm,
a median of 318 ppm, a maximum level
among mill means of 2,399 ppm, and a
maximum among individual analyses of
4,800 ppm (all on a dry weight basis).
This is compared to a USGS database on
U.S. coals to have chlorine levels with
an arithmetic mean of 614 ppm and a
maximum among individual analyses of
8,800 ppm (both on an as-is basis,
which has <10% moisture). However,
one sample provided in the comments
had a chlorine concentration of 16,550
ppm (as received), while another had a
chlorine concentration of 23 ppm (as
fired). Other samples had chlorine
concentrations of between 1,050-4,800
ppm (dry basis). Commenters also
argued that combustion of high chlorine
content in some pulp and paper sludge
is not a waste treatment activity.
Sources that produce secondary
materials that have heat value can
increase their energy efficiency by re-
using these materials as a fuel. Materials
are chosen for their constituents that are
beneficial to the combustion or
manufacturing process; more often, the
materials are chosen for extracting their
energy value.


In terms of meeting the legitimacy
criteria for a meaningful heating value,
comments were submitted that pulp and
paper sludges have a heating value of
between 3,300-9,500 Btu/lb, on a dry
basis; no information was submitted on
the "as fired" heating value of pulp and
paper sludges. Commenters also argued
that pulp and paper sludges meet the
legitimacy criterion for being managed
as a valuable commodity as they are
dewatered to increase their energy
value, collected on a continual or
frequent basis (as produced), further
processed and consolidated, including
the removal of biosolids. One state
commenter stated that some mills make
a dried pellet product from the sludges
for use as a fuel. One power plant that
utilizes pulp and paper sludge


6 3 
Document EPA-HQ-RCRA-2008-0329-1395;


National Council for Air and Stream Improvement,
Inc. Technical Bulletin (TB) 906, "Alternative Fuels
Used in the Forest Products Industry: Their
Composition and Impact on Emissions." September
2005.


generated less than a mile away stated
that the material is loaded onto trucks
for the short haul to the steam boilers,
dumped into the wood handling system,
conveyed to covered storage where it is
contained and burned in the boiler all
within the span of several hours.


EPA's Response: The final rule will
retain the proposed approach-pulp and
paper sludges managed within the
control of the generator are a non-waste
fuel as they would seem to meet all of
the legitimacy criteria, as discussed
below.


The proposed rule acknowledged a
general lack of data regarding
contaminant levels in pulp and paper
sludges and specifically requested data
on the issue in order to make a
determination of whether pulp and
paper sludges meets the third criterion
of comparable contaminant levels to
traditional fuels. The information we
received indicates that these non-
hazardous secondary materials meet the
contaminant legitimacy criterion. While
commenters compared contaminant
levels in pulp and paper sludges to
those in coal and found lower levels, we
also found it appropriate to compare the
contaminant concentrations to untreated
wood since wood is also burned in pulp
and paper mills. Since levels of chlorine
in untreated wood are as high as 11,890
ppm, even the high end of the range of
chlorine in pulp and paper sludges is
comparable to that in untreated wood.
When comparing to the information that
we have compiled on coal, we find that
chlorine levels in coal are reported to be
as high as 7,400 ppm, and that average
chlorine values for bituminous and sub-
bituminous coal are 1,200 ppm and 140
ppm, respectively. Thus, the average
chlorine levels reported in most pulp
and paper sludge are likely to be
comparable with average chlorine levels
found in bituminous coal.64 We note
that there is one sample in the
submitted data set that has a chlorine
concentration of 16,550 ppm. We do not
consider this to be comparable to the
levels found in coal and, where it is
replacing coal, would consider this
material to be a solid waste. However,
since this was the only sample with
such a high concentration of chlorine,
we do not think that it is representative
of pulp and paper sludges generally.


The levels of metals were also lower
in pulp and paper sludges than
untreated wood and coal. For example,
untreated wood has levels of As, Cr, Hg,
and Pb as high as 6.8 ppm, 130 ppm, 2


64 See the Material Characterization Papers for
Pulp and Paper Sludges and for Traditional Fuels
that are located in the docket for today's rule (EPA-
HQ-RCRA-2008-0329).
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ppm, and 340 ppm, respectively, while
coal has levels of As, Cr, Hg, and Pb as
high as 80 ppm, 121.3 ppm, 2 ppm, and
80 ppm, respectively.65 These levels are
all greater than those submitted in the
comments for pulp and paper sludges.
We did receive data on some elevated
levels of MEK in five samples from one
mill, but we do not believe that this data
changes are view that these sludges
generally meet the contaminant
legitimacy criterion, especially since
EPA removed MEK from the CAA 112
HAP list in 2005,66 and thus, MEK is no
longer considered a "contaminant" in
evaluating the contaminant legitimacy
criterion.


While pulp and paper sludges can
have a heating value below 5,000 Btu/
lb, even on a dry basis, pulp and paper
mills do try to improve the heating
value through dewatering. Thus, we
believe that pulp and paper sludges
generally meet the meaningful heating
value legitimacy criterion. Also, since
pulp and paper sludges are handled
promptly (i.e., not stored for long
periods of time and are contained in
storage units along with traditional fuels
(such as wood and bark) with minimal
loss (similar to a valuable commodity),
we agree that pulp and paper sludges
are managed as a valuable commodity.


Comment: Emission tests from two
states were said to have shown no
significant change in emissions
associated with the combustion of pulp
and paper mill sludge, although the
specific emission test results were not
provided in these comments. One other
commenter stated that any emissions
from those materials will be accounted
for in the source's emission limits in its
permit. One other commenter submitted
a study by the National Council for Air
and Stream Improvement (2006), which
summarizes many different studies on
the emissions from the combustion of
pulp and paper sludges. Some studies
show that keeping the amount of pulp
and paper sludges to no more than 10-
15% of the total heat input will result
in no increased emission impacts.
However, two studies stated that dioxin
and furan emissions could result from
the burning of pulp and paper sludges
and that the levels of these compounds
in the emissions are directly relevant to
the amount of chlorine in the sludges.
Thus, chlorine levels should not be
greater than those in found in wood.67


65 Ibid.
66 


The Agency removed MEK from the list of HAP
because it concluded that the potential exposures
to MEK emitted from industrial processes may not
reasonably be anticipated to cause human health or
environmental problems.


67 National Council for Air and Stream


Improvement, Inc. Technical Bulletin (TB) 906,


EPA's Response: First, we would note
that emissions testing results is not the
criterion or test for determining
legitimacy as combustion systems vary
greatly and this rule aims to determine
what is a solid waste. To be considered
a legitimate non-waste fuel, the non-
hazardous secondary material itself
must have contaminants at levels that
are comparable to (or lower than) those
in traditional fuels. From the data
available, it shows that chlorine levels
in pulp and paper sludges, for example,
are typically at levels that are lower
than those found in coal and wood, as
noted above. Nevertheless, we also
recognize that high chlorine levels are
an indicator that the combustion of such
materials may result in increased
emissions of dioxins and furans, such
that if chlorine levels in pulp and paper
sludges are excessively high, it may be
an indication that the burning of those
sludges is more reflective of waste
management. Thus, chlorine levels in
pulp and paper sludges should
particularly be monitored and evaluated
as part of a plants determination that
their pulp and paper sludges meet the
contaminant legitimacy criterion.


5. Scrap Tires


In the proposal, EPA stated that whole
used tires, including those collected
from tire dealerships and automotive
shops and overseen by a state tire
collection oversight program, are
initially abandoned and thus meet the
plain meaning of discard. As a result,
whole used tires that are not processed
into a legitimate fuel or ingredient (e.g.,
shredded/chipped with steel belts
removed) were considered a solid waste.
EPA acknowledged that whole tires can
be legitimately burned as a fuel, but
because they have been discarded, were
considered solid wastes and subject to
the incinerator requirements in section
129 of the CAA, unless processed into
a non-waste fuel product, in which case
it would be subject to the section 112
requirements of the CAA.


However, EPA requested comment in
the proposed rule on the discard
interpretation stated in the ANPRM
regarding scrap tires that are managed
under the oversight of a state tire
collection program, such that these non-
hazardous secondary materials collected
and sent for legitimate use as fuels are
not discarded and are not solid wastes.
EPA also solicited comment on the
processing requirements for whole tires,
as well as fuel contaminant data on
whole tires or tire-derived fuel (TDF)


"Alternative Fuels Used in the Forest Products
Industry: Their Composition and Impact on
Emissions." September 2005.


chips as compared to coal, the
replacement fuel.


In order to clarify the context of the
proposed rule comments, the Agency
describes the background below in
"a. Background; Scrap Tire Approach in
ANPRM and Proposal." The comments
and EPA's responses are listed in
"b. Scrap Tire Comments."


a. Background; Scrap Tire Approach in
ANPRM and Proposal


ANPRM Scrap Tire Approach.68 As
part of its discussion regarding non-
hazardous secondary materials used as
legitimate "alternative" fuels that have
not been previously discarded, the
ANPRM noted that scrap tires used as
tire-derived fuel, which include whole
tires or tires that have been processed
and have not been previously discarded,
are legitimate non-waste fuels if they
meet the legitimacy criteria i.e., they are
handled as valuable commodities, have
a meaningful heating value, and do not
contain contaminants that are
significantly higher in concentration
when compared to traditional fuel
products (see Materials Characterization
Paper on Scrap Tires in the docket for
today's rule for a complete discussion
on contaminants in TDF [EPA-HQ-
RCRA-2008-0329]). We noted that in
many cases, scrap tires that are collected
pursuant to state tire oversight programs
(e.g., scrap tires from tire dealerships
that are sent to used tire processing
facilities) are handled as valuable
commodities, and, therefore, have not
been abandoned, disposed of, or thrown
away (not discarded). We also noted
that because State Agencies typically
regulate these programs under their
state solid waste authorities, it was not
the Agency's intent to undercut the
states' authority in this area. We,
therefore, requested comment on
whether scrap tires collected pursuant
to state tire oversight programs have
been discarded, and whether an EPA
designation specifying that scrap tires,
for example, managed pursuant to state
tire collection programs are not solid
wastes, would adversely impact a state's
ability to manage such a program.


Proposed Rule Scrap Tire
Approach.69 The proposal took a
different approach regarding the use of
scrap tires when used as a fuel, based
on comments received on the ANPRM.


68 
The ANPRM was published in the Federal


Register on January 2, 2009 (74 FR 41). This
reference can be found on page 57 of the FR notice.


69 The proposed rule, published on June 4, 2010
in the Federal Register (75 FR 31844) has numerous
references to scrap tires. The statement described
under "Proposed Rule Scrap Tire Approach" can be
found on pages 31874 and 31875 of the proposed
rule.


15489


HeinOnline  -- 76 Fed. Reg. 15489 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


Specifically, some states argued that
non-hazardous secondary material fuels
that are transferred to a third party have
entered what is traditionally considered
to be the "waste stream" (and have been
regulated by the states as wastes) and
therefore should appropriately be
considered wastes. Scrap tires,
regardless of whether they were
collected and managed pursuant to state
programs or recovered from legacy
waste piles, would be an example of
such materials. As a result, the Agency
re-examined its position of how the
concept of discard applies to scrap tires.
Whereas the ANPRM had indicated that
there may be some number of secondary
materials that would not be considered
discarded even if the original generator
sent them to another entity outside of its
control, the proposed rule took the
position that non-hazardous secondary
materials that are used as fuels and are
managed outside the control of the
generator are solid wastes unless they
were processed into non-waste fuel
products or a case-by-case non-waste
determination petition was granted by
EPA.


Proposal Kept ANPRM Scrap Tire
Approach as an Option. In the ANPRM,
we considered scrap tires (except from
tire dumps) that were collected under
state tire collection programs as non-
waste as described above. We
reconsidered that position in the
proposed rule as follows: "* * * tires
collected under these recycling
programs are discarded and are solid
wastes. EPA proposes this formulation
for tires, but is asking for further
comment on the ANPRM formulation
that secondary material collected and
sent for legitimate use as fuels are not
discarded and are not solid
wastes.* * * EPA may issue a final rule
containing either set of provisions
depending on information received in
the comment period and other
information available to the Agency."


The Scrap Tire Approach in the Final
Rule. Based on the proposed rule
comments and all other relevant
information in the rulemaking record,
EPA has modified its approach for scrap
tires in this final rule. Under today's
rule, scrap tires are considered a non-
waste when used as a fuel under the
following scenarios:


(1) Scrap tires that are removed from
vehicles and collected and managed
under the oversight of established tire
collection programs (as codified at
§ 241.2) are non-waste fuels 70 when


70 As described elsewhere, these tires do not need
processing (as described in § 241.3(b)(4)), in order
to be considered non-waste since they were not
"discarded in the first place." Since these tires were


burned as a fuel in a combustion unit.
See details at § 241.3(b)(2)(i).


(2) Scrap tires that undergo a
sufficient level of processing (as
codified at § 241.2 and detailed in the
scrap tire response to comments) are
considered a non-waste fuel, when used
as fuel in a combustion unit,
independent of whether they have been
previously discarded. See details at
§ 241.3(b)(4).


All other scrap tires are considered a
waste when combusted, unless a non-
waste determination petition is granted
per the requirements in § 241.3(c).


The comments that led to this
approach are further described in the
response to comments below and in
Section VII.C.


b. Scrap Tire Comments


Comment: Many of the commenters
that compared the approach for whole
scrap tires in the ANPRM (described
previously in this section) with the
proposed approach, preferred the
ANPRM approach and believed it was
an accurate assessment of how scrap
tires are managed. Many of those
commenters argued that whole scrap
tires that are handled in this situation
have not been discarded when removed
from vehicles for use as a fuel if there
is a process or network that ensures
their safe handling prior to use as a fuel.
In addition, many commenters listed the
attributes that make it a good fuel, in
particular they noted that the heat value
for TDF is higher than typical solid
fuels, including coal.


Commenters disagreed with the
assumption that we made in the
proposed rule that off-site/third party
use of scrap tires equated to discard.
Other comments on "transfer to third
parties" apply to other non-hazardous
secondary materials in addition to scrap
tires and are addressed in section V.A.1.
In addition, commenters said that the
owner of the car does not abandon,
dispose of, nor throw away the tire
when a tire is changed at a tire shop.
These tires are destined for a beneficial
use and are managed as a valuable
product. Commenters disagreed with
EPA's statement in the proposal that
scrap tires are "discarded" when
removed from the automobile because
the generator has relinquished control
and the entity receiving the tires may
not have the same incentives to manage
them as a useful product. For example,


"not discarded in the first place," boilers and
cement kilns can use them as non-waste fuel as
whole tires, shredded, or fully processed TDF at
their discretion (provided they meet the legitimacy
criteria). Regardless, most types of combustors
require TDF chips, cement kilns are the notable
exception.


one scrap tire commenter summarized
the discard issue and suggests that if
transfer to a third party does not equate
to discard for hazardous secondary
materials in specific instances, then
EPA is able to make distinctions for
non-hazardous secondary materials like
scrap tires. Specifically, the commenter
states, with respect to tire derived fuel:


"EPA's proposed approach stands in
stark contrast to EPA's approach to
hazardous secondary materials * * *
In the Subtitle C regulation, EPA was
careful to identify circumstances where
discard would occur based on a record
of damages arising from cases of
hazardous material recycling. EPA then
shaped its transfer-based exclusion from
the definition of solid waste to regulate
only transfers where discard is taking
place. See 73 FR at 64677-78. In
contrast, with respect to non-hazardous
secondary materials, EPA has no record
identifying circumstances where discard
may occur and yet is proposing to
determine that all transferred material is
discarded. Any definition of solid waste
that sweeps so broadly exceeds EPA's
authority under RCRA. EPA's proposed
approach also stands in stark contrast to
the approach and guiding principle
outlined in the ANPRM. In the ANPRM,
EPA did not assume that all non-
hazardous secondary material that is
transferred outside the control of the
generator is discarded. Instead, as in its
Subtitle C regulations, EPA was guided
by the "overall principle * * * that
materials treated as a commodity, rather
than as a waste, are not discarded and
are not solid wastes so long as they are
legitimately recycled." 74 FR 53. If such
an approach is appropriate for
hazardous substances, a similar or
perhaps less demanding determination
would be still more appropriate for non-
hazardous secondary materials. First,
the dangers of sham recycling are far
less. Second, the fact that industrial
boilers are similar and are regulated in
similar manner from industry to
industry makes distinctions between
industries uniquely hard to justify. EPA
offers no persuasive evidence to
overcome these considerations. As
noted earlier, EPA says only that it
"believes" that such materials have been
discarded and that third parties "may
not" have the same incentive to manage
these materials properly as the
generator. EPA offers a few off point
examples but makes no effort to
investigate this issue in any detail.
Furthermore, EPA's approach ignores
the fact that there is an established
market infrastructure for the sale and
purchase of secondary fuels such as
TDF. As a result, TDF is subject to
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normal business practices, including
contractual arrangements that establish
specifications for TDF. Just as a fuel
supplier needs to provide a specific type
of fuel oil to meet a customer's
demands, so does the supplier of
secondary fuels. The supplier will
comply with the specification
demanded by the customer or they will
lose the business. As a matter of
company policy, most generators of
secondary material fuels take reasonable
precautions to evaluate where their
materials are going as part of risk
management."


Commenters also disagreed with our
assumptions that led to the Agency's
discard position in the proposal with
regard to third party use of scrap tires
as follows.


* They disagreed that third party
handlers would lack an incentive to
manage them as a useful material 71


because, scrap tire derived materials
have an exceptionally high rate of use
in various markets and are sold as
valuable products.


* Commenters also disagreed that
scrap tires have the same market
incentives for misuse as does hazardous
waste, which EPA referenced in the
proposal,72 because, in part, hazardous
waste are likely to have a relatively
negative monetary value. They said that
those EPA arguments based on
hazardous waste are not relevant to
scrap tire markets and usage and is
inappropriate to use the rationale based
on hazardous waste cases. Scrap tires do
not have the environmental and
economic risks associated with
hazardous waste.


* Furthermore, commenters disagreed
that there was currently a pattern of
discard at third party scrap tire


71 The comments are in regard to this statement
in the proposal: "When non-hazardous secondary
material fuels are transferred to another party, we
generally believe that the material is discarded
since the generator has relinquished control of the
secondary material and the entity receiving such
materials may not have the same incentives to
manage them as a useful product, which results in
the materials being discarded." See EPA's statement
in the proposal at 75 FR 31844, page 31875.


72 The comments are in regard to this statement


in the proposal, as well as other references to
hazardous waste: "This lack of incentive to manage
as a useful product has been well documented in
the context of hazardous secondary material
recycling as evidenced by the results of the
environmental problems study performed in
support of the DSW [hazardous waste] final rule.
(This scenario does not apply to transfers taking
place under the transfer based exclusion for
hazardous secondary materials that are generated
and then transferred to another company for the
purpose of reclamation.) However, this finding also
holds true for non-hazardous secondary materials
that are used as fuel." See EPA's statement in the
proposal at 75 FR 31844, page 31875.


reclaimers 73 that can be processed and
generating stockpiles as possible
evidence of the lack of incentive to
perform actual recycling).


* Commenters did acknowledge that
there were problems in the past with
tire dumps, but since tires are now
effectively managed and brought to
markets, the over-accumulation,
disposal, and dumping that occurred in
the past (as mentioned in the
proposal) 74 is less of an issue now. In
justifying this statement, many
commenters discussed the success of
eliminating tire dumps. Specifically,
they argued that fewer than one million
tires remain in stockpiles, compared to
an estimate of one billion tires in 1990.
It is clear the total number of tires
discarded in tire dumps is being
reduced annually, not increasing due to
the improper management which the
proposal postulated regarding the
current management practices at third
party sites. Also, they argued that of the
300 million scrap tires that are
generated each year, scrap tires are
reported to have the second lowest
disposal rate at 10.7% in 2007, with
lead acid batteries having the lowest
disposal rate.


e Commenters, mainly from industry,
also disagreed with our statement in the
proposal that scrap tires that are
transferred to a third party have entered
what is traditionally considered to be
the "waste stream" and therefore should
appropriately be considered solid
wastes. Refer to Section V.A.1 for the
discussion on related comments (not
specific to scrap tires). Some
commenters (including some states),
however, agreed that states tend to
initially regard tires as waste until they
are beneficially used.


EPA's Response: In the first place, to
the extent these comments refer to
EPA's general approach to secondary
material transferred to another party, the
Agency refers commenters to Section
V.A.1. As discussed in that section, EPA


73 The comments are in regard to this statement
in the proposal: "As discussed in the DSW final
rule, this pattern of discard at off-site, third party
reclaimers appears to be a result of inherent
differences between commercial recycling and
normal manufacturing. As opposed to
manufacturing, where the cost of raw materials or
intermediates (or inputs) is greater than zero and
revenue is generated primarily from the sale of the
output, secondary materials recycling, including
when used as a fuel, can involve generating revenue
primarily from receipt of the secondary materials.
Recyclers of secondary materials in this situation
may thus respond differently than traditional
manufacturers to economic forces and incentives,
accumulating more inputs (secondary materials)
than can be processed and generating stockpiles
with sometimes little incentive to perform actual
recycling."


74 See EPA's statement in the proposal at 75 FR
31844, page 31875.


has evaluated whether certain categories
of materials are discarded or not. The
Agency has not adopted the extremes of
saying that all burning of secondary
material, regardless of ultimate use, is
waste treatment or that any secondary
material that is recycled for legitimate
fuel value is a commodity and not a
waste. Wastes may have value, but are
still wastes.


Between these broad parameters, EPA
has examined a number of specific
materials, recycled on-site and
transferred to third parties for recycling,
and determined whether they would be
appropriately placed within the waste
or non-waste categories. EPA would
consider transferred materials not to be
wastes if it could make the appropriate
findings for those categories. In fact, the
Agency does so with respect to scrap
tires harvested from vehicles and
resinated wood residuals. Any of EPA's
decisions regarding specific materials, if
challenged, must stand or fall based on
its individual merit.


With respect specifically to how the
Agency is dealing with scrap tires in
this rule, the ANPRM noted that scrap
tires that are collected pursuant to tire
programs (e.g., scrap tires from tire
dealerships that are sent to used tire
processing facilities) are collected and
handled as valuable commodities, and,
therefore, have not been abandoned,
disposed of, or thrown away. The
ANPRM had indicated that there are
instances where non-hazardous
secondary materials would not be
considered discarded even if the
original generator sent them to another
entity outside of its control.


The proposed rule took an approach
that assumed non-hazardous secondary
materials that are used as fuels and are
managed outside the control of the
generator are solid wastes, unless they
were processed into legitimate non-
waste fuel products or a non-waste
determination petition was granted by
EPA. However, in the proposed rule, the
Agency was open to an alternate
interpretation and requested further
comment on the ANPRM formulation
that scrap tires collected and sent for
legitimate use as fuels are not discarded
and are not solid wastes, and
specifically indicated that the Agency
"may issue a final rule containing either
set of provisions depending on
information received in the comment
period and other information available
to the Agency."


After careful consideration of the
comments and all the material in the
rulemaking record, including
documents cited in the ANPRM and the
preamble to the proposed rule, the
Agency agrees that a system where scrap
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tires are removed from vehicles 75 and
are collected and managed under the
oversight of established tire collection
programs are not "discarded in the first
instance." Such tires (including both
whole tires and tires that have been
shredded-with or without metal
removal)76 are non-waste when used as
a fuel in combustion units. These
programs ensure that the tires are not
discarded en route to the combustor for
use as fuel and are handled as a
valuable commodity as required in the
legitimacy criterion in today's rule at
§ 241.3(d)(1)(i).


Consistent with other non-hazardous
secondary materials that are considered
to be non-wastes, scrap tires also meet
the rest of the legitimacy criteria for
fuel. They meet the requirement for
meaningful heating value, required per
§ 241.3(d)(1)(ii) in that scrap tires have
a higher heating value (12,000 Btu/lb to
16,000 Btu/lb) as compared to coal (the
replacement fuel).


Scrap tires also meet the requirement
specified at § 241.3(d)(1)(iii) for the non-
hazardous secondary materials to have
comparable (or lower) levels of
contaminants as compared to the
traditional fuel it is replacing. Refer to
the specific response to comments on
contaminants.


Established tire collection programs
promote the collection of scrap tires and
coordinate with tire dealerships,
haulers, processors, and end users. The
existing tire collection programs form an
established collection infrastructure.
These established tire collection
programs together with state bans on
landfilling in most states 77 effectively
result in the beneficial reuse of tires (as
fuel or used in other scrap tire markets)
as the sole 78 end use option for scrap
tires in those states.


While the Agency recognizes that
there will be differences between the
various established tire collection
programs, at a minimum, the following
components would need to be included
as part of any established tire collection
program: (1) A comprehensive system


75 For purposes of today's rule, the term "vehicle"
is meant to include any mechanical means of
conveyance that employs the use of tires.


76 If scrap tires are not discarded in the first place,


they do not have to be processed per the standards
in today's rule, but they can be converted to rough
shreds or processed into TDF chips at the discretion
of the combustor and still be a non-waste fuel. If
the scrap tires were discarded, they have to be
processed (with metal removal) per the standards in
today's rule in order to be a non-waste fuel.


77 A few states allow tires cut up in smaller pieces
to be landfilled, while fewer states still allow whole
tires in landfills.


78 Note, a commenter has indicated that some
states are considering revoking theft tire landfill
ban if combustors are no longer choosing to use
tires for fuel based on the outcome of this rule.


that prevents tires from being
abandoned when the scrap tires are
harvested from vehicles and collected at
the various businesses where they are
removed; these tires are not considered
"discarded in the first instance" per this
rule; and (2) standards for the scrap tires
to be managed as a valuable commodity.
These programs should ensure storage
does not exceed reasonable time frames,
the scrap tires are managed in a manner
consistent with the analogous fuel
(coal), and a system is in place to
prevent scrap tires from being discarded
(according to the plain language
definition) en route to the combustor
(and during any processing prior to
combustion).


An example of this type of program is
a tire dealership that has prearranged
agreements where the combustor pays
for the delivery of the tires harvested
from vehicles and can track the delivery
and has contractual obligations for a
safe delivery. Another example is the
Texas system where tires are not seen as
waste, but have specifications for
tracking and safe delivery to the end use
markets.


These programs neither allow an
opportunity for tires intended as a fuel
to be discarded in the first place nor
discarded while in transit. The
definition of an established tire
collection programs is codified in
today's rule at § 241.2. These tires have
not been "disposed of, abandoned, or
thrown away" through the initial
process of removing them from cars or
collecting them under established tire
collection programs.


It is the combustor's responsibility to
confirm that the whole tires are not
discarded and were handled
appropriately under the established tire
collection program. Notification and
recordkeeping requirements with regard
to the use of non-hazardous secondary
materials under CAA 112 and 129 rules,
including whole tires managed under
established tire collection programs, are
outlined in Section VIII.


This approach for scrap tires is
supported by comments from auto
maintenance shops, tire retailers, and
others in the automotive business.
These commenters discussed the
management of tires collected from tire
and auto-related shops under
established tire collection programs.
Typically, the state and private
programs work together to encourage
the processing, reuse, and/or recycling,
which results in a market demand for
scrap tires to be collected, but the use
as fuel is more independently


sustainable in the free market. 79 In the
event the combustor is disposing via
combustion (i.e., not utilizing the energy
from combustion), it is a waste.


With the approach described in
today's rule, EPA is recognizing that
some specific types of secondary
materials are more like valuable
commodities than solid wastes, and the
act of transferring them to a third party
does not automatically involve discard.
As commenters noted, the mere
relinquishing of ownership does not
make something a waste.


Furthermore, as EPA notes below, the
fact that states may consider tires as
wastes under state programs does not
affect EPA's determination in this rule
that certain scrap tires are not wastes for
purposes of tire combustion under CAA
sections 112 and 129. States may
regulate tires as wastes while EPA, for
purposes of the federal regulations, may
consider them to be commodities.


We also recognize that the basis for
the final position on scrap tires is
different from the proposal and is more
in line with our original position in the
ANPRM. As we noted many
commenters disagreed with the basis for
the position on scrap tires in the
proposal, in addition to stating a
preference for the ANPRM position on
scrap tires. The overall rationale for the
position in the final rule regarding scrap
tires is included in Section VII, entitled
"Detailed Discussion and Rationale for
Today's Final Rule."


Comment: A number of commenters
stated that the concentration of
contaminants that are found in tire-
derived fuel TDF chips (or whole tires)
are comparable (or less than) those
found in the traditional fuels that it
would be replacing. In the proposed
rule, we requested data on the TDF
contaminants that are HAP, as listed in
section 112(b) of the CAA and the nine
pollutants, as listed in section 129(a)(4)
of the CAA. Some commenters provided
independent test results that correlated
to those contaminants and the results
showed a trend that the contaminants
were generally comparable to or lower
than coal, the replacement fuel,
(although individual tests and
comparisons vary). In addition to
independent data, some commenters
referenced EPA's Materials
Characterization Papers (used to support
the proposed rule), and the TDF


79 The recovery and management of tires that are
removed from tire piles are largely supported or
subsidized by State Agencies and these whole tires
are considered discarded and waste when used as
a fuel. This is not the case for the tires we are
calling non-waste that are annually generated and
are collected off the vehicles and sent for use as
fuel.
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American Society for Testing and
Materials (ASTM) 80 data on chemical
constituents and fuel characteristics.
The TDF and coal data were typically
reported as elemental analyses.


Specifically, commenters provided
the following TDF concentrations for
CAA section 112(b) HAP (some are also
CAA 129 pollutants): 81 82


* Cadmium-less than 5 up to 6 ppm
(also on the CAA 129 pollutant list);


* Calcium-3,780 ppm (although
listed as "calcium cyanamide" in the
HAP list);


* Chlorine-non-detect to 1,490 ppm
(also listed in the CAA 129 pollutant list
as "hydrogen chloride");


* Chromium-less than 5 up to 97
ppm;


83


* Lead-51-65 ppm (also on the CAA
129 pollutant list);


* Manganese-less than 100 ppm; 84
and


* Mercury-non-detect up to levels in
low-mercury coals (also on the CAA 129
pollutant list).


These contaminant levels, the
commenters argue, are at or below
documented levels in coals. Although
barium and zinc are not CAA 129
pollutants or HAP, commenters also
mentioned that barium was non-
detectable and one commenter
mentioned that data available from the
USGS database showed coal can have
much higher concentrations of zinc 85


than TDF. It was also reported that the
steel wire in tires is 98.5% iron (which
is not a HAP). As noted previously,
many commenters argue that the small
amount of steel wire in typical TDF is
not considered a contaminant that could
result in emissions. Rather, it presents a
handling concern when used as boiler
fuel; specifically, the TDF needs to have
the exposed wire removed so that it is
"flowable" like coal. One commenter


80 ASTM (American Society for Testing and


Materials) or ASTM International, is a globally
recognized leader in the development and delivery
of international voluntary consensus standards.


81 This is the available data for the elements or


the compounds (that are among the nine CAA
section 129(a)(4) pollutants or are on the 187 HAP
listed in CAA section 112(b)) that were reported in
comments, as well as data from the scrap tire
Materials Characterization Paper referenced by
commenters. Since TDF is usually co-fired with
coal, the results can include contaminants that
originated from the coal.


82 Refer to the Materials Characterization Papers


for traditional fuels in the docket for today's rule.
83 If this is present from the steel wire, it is not


expected to be released during typical boiler
combustion.


84 If this is present from the steel wire, it is not
expected to be released during typical boiler
combustion.


85 The commenter said the coal sample was
51,000 ppm zinc, while coal is usually less than 100
ppm. TDF usually has higher concentrations of zinc
than the average in coal.


went on to say that they can recycle
metals from TDF post-combustion. A
large number of commenters stated that
the metal from tires is a necessary
ingredient in the formation of clinker in
cement kilns and becomes part of the
clinker product, and is in no way
considered a "contaminant" in cement
kilns.


86


Many of the commenters also
reiterated that the constituents in TDF
fuel product do not lead to emission
problems as evidence by comparable or
lower emissions for the following CAA
129 pollutants according to their tests:
carbon monoxide (some higher some
lower, but comparable), dioxins/
dibenzofurans (some commenters stated
no significant difference, while others
claimed emission reductions), hydrogen
chloride (specifically mentioned
reduction in cement kilns), oxides of
nitrogen (usually combustors witness
the greatest reductions in this pollutant
when using TDF 87), and sulfur dioxide
(usually reduced when using TDF).
Many commenters thought that we
should also take into consideration the
reduction in greenhouse gases and the
emissions improvements.88 On the other
hand, a number of commenters voiced
concerns about emissions from scrap
tires used as fuel, anticipating that they
increased emissions (including those
pollutants listed in section 129 of the
CAA). A commenter cited that
emissions increases were expected for a
paper mill that was testing a
substitution of TDF for wood.


Although we requested data on fuel
contaminants, some contaminant data
was reported as emission results.
Results of a rather large study were
reported by a commenter: "In 2008, PCA
member companies completed a study
on the impact of TDF firing on cement
kiln air emissions. The study's data set
included emission tests from thirty-one
of the cement plants presently firing
TDF. Dioxin-furan emission test results
indicated that kilns firing TDF had
emissions approximately one-third of
those kilns firing conventional fuels-
this difference was statistically
significant. Emissions of particulate
matter (PM) from TDF-firing kilns were
35% less than the levels reported for
kilns firing conventional fuels (not
statistically significant due to the low
PM emissions reported for essentially


86 See the comment on cement kilns for more


information relative to cement kiln usage.
87 Commenters often said this is the biggest


benefit in using TDF. State regulators are said to
suggest the use of TDF if a combustor has a problem
with NOx emissions.


83 Refer to the Materials Characterization Papers
for a detailed summary of the contaminant data for
TDF, including data provided by commenters.


all cement plants). Nitrogen oxides,
most metals, and sulfur dioxide
emissions from TDF-firing kilns also
exhibited lower levels than those from
conventional fuel kilns. The emission
values for carbon monoxide and total
hydrocarbons were slightly higher in
TDF versus non-TDF firing kilns.
However, none of the differences in the
emission data sets between TDF versus
non-TDF firing kilns for sulfur dioxide,
nitrogen oxides, total hydrocarbons,
carbon monoxide, and metals were
statistically significant. Separate studies
conducted by governmental agencies
and engineering consulting firms have
also indicated that TDF firing either
reduces or does not significantly affect
emissions of various contaminants from
cement kilns."


EPA's Response: The Agency assessed
the contaminants in TDF using the data
submitted and the proposed rule data
(referenced above) and compared it to
the concentrations in coal, the
traditional fuel that scrap tires would be
replacing.89 While the level of
contaminants in TDF or tires vary
slightly 90 between test results for the
scrap tires and for the type of fuel that
was used for comparison purposes (i.e.,
coal, the replacement fuel), this data
supports the commenters' position that
the level of contaminants in TDF (or
whole tires) are comparable to (if not
less than) those found in the traditional
fuel that it would be replacing. 91 Coal
has a number of contaminants that are
not present in TDF. See the Materials
Characterization Papers on Traditional
Fuels and on Scrap Tires in the docket
for today's rule for a complete
discussion on contaminants in TDF
(EPA-HQ-RCRA-2008-0329).


The metal wire in tires is 98.5 percent
iron, but it is a small component of the
TDF when processed. The Agency has
determined that the concentration of
iron in the processed TDF chips is
comparable to those in coal. However,
iron is not a HAP, nor are the other
components of the wire expected to be
released to the emissions in a typical
boiler. Rather, the wire ends up in the
bottom ash such that, according to one
commenter, the metal can be recovered.


89 The "contaminants" are the nine CAA section
129(a)(4) pollutants and the 187 HAP listed in CAA
section 112(b).


90 The elemental constituents in coal vary


regionally so the test result comparisons to TDF
also vary. For example, the relative percentage of
some elements is sometimes slightly higher in some
tests and lower in others. Overall, we find that TDF
and coal have a comparable level of contaminants.


91 While zinc has been reported to have higher
levels in TDF than in coal, zinc is neither a HAP
or one of the nine pollutants identified in section
129(a)(4) of the CAA and thus, would not be a
contaminant for consideration.
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If the scrap tires were discarded (i.e.,
recovered from a tire dump), they would
need to be processed into TDF chips
with some removal of the metal wire
(per the processing specifications
described in a response to comments
below) in order to be a non-waste fuel.
Based on the comments, we recognize
that this is more important for handling,
than for emissions. We would also note
that the steel wire in the whole tires
used in cement kilns is regarded
differently since it is needed to become
part of the cement. That is, if the non-
combustible ingredient in feedstocks
that are necessary (e.g., iron) for clinker
production are no longer used, those
materials must be replaced.


Finally, although we focus on the
contaminants in fuel since that is the
relevant criterion as it relates to the
legitimacy criteria, and for deciding
whether a material is a waste or a
commodity, we do recognize the value
of the greenhouse gas, as well as other
criteria pollutant improvements using
scrap tires as stated in the proposal and
also raised by commenters. Specifically,
the use of secondary materials as
alternative fuels and/or ingredients in
manufacturing processes using
combustion not only recovers valuable
resources, it is known to contribute to
emissions reductions. For example,
GHG has been reduced as a co-benefit of
the use of secondary materials-the
GHG rate associated with the
combustion of scrap tires is
approximately 0.09 MTCO2 E 92 per
million Btu of scrap tires combusted,
while the GHG emissions rate for coal
is approximately 0.094 MTCO 2E per
million Btu. Combined with the avoided
extraction and processing emissions
0.006 MTCO 2 E/million Btu for coal, the
total avoided greenhouse gas is 0.019
MTCO 2 E per million Btu. Also,
substituting TDF for coal would avoid
an estimated 0.246 Lbs/million Btu of
particulate matter associated with the
extraction and processing of the coal.


Relative to criteria pollutants,
historical EPA and test program data
demonstrate that, while emission rates
vary over different TDF levels at
different facilities, criteria pollutant
emissions from combusting TDF have
been found a majority of the time to be
reduced or not significantly different
than those from other conventional
fossil fuels, provided combustion occurs
in a well-designed, well-operated and
well-maintained combustion device. In
fact, results from a dedicated tires-to-
energy (00% TDF) facility indicate that
it is possible to have emissions much


92 Metric tons of carbon dioxide equivalent


(MTCO2E)


lower than those produced by existing
solid-fuel-fired boilers (on a heat input
basis) with a specially designed
combustor and add-on controls. 93


Typically boilers use a mix of TDF and
coal; they have comparable emissions
with or without TDF with the same air
pollution control device. We are not
aware any small area sources that are
able to use TDF for fuel. (See the
Materials Characterization Papers in the
docket for further details on these GHG
estimates, and other estimates of
avoided emissions associated with
burning tires and other secondary
materials as fuel.)


Finally, we would also note that the
use of secondary materials, such as use
as a fuel in industrial processes may
also result in other benefits, including
reduced fuel imports, reduced mining
impacts, and reduced negative
environmental impacts caused by
previous dumping (e.g., tires).


Comment: Some industry commenters
claimed that the proposed rule would
increase the costs for facilities that use
scrap tires as a fuel due to the imposed
costs for unnecessary processing, and
would negatively affect them and
existing tire recycling programs.
According to the many comments by
tire retailers, tires are a material handled
as a commodity. Under the third party
processing requirements in the
proposed rule, they estimated
substantially increased costs to remove
the tires they handle from their shops.
This would also have the effect of
causing the tires to be seen as "waste-
like" since their monetary value would
be reduced.


EPA's Response: As a result of the
changes made to the final rule
concerning scrap tires that are collected
as part of an established tire collection
program, we anticipate that there will be
no or minimal changes, to the current
system that prevents scrap tires from
being discarded. Thus, the costs for the
tire retailers are not expected to
increase, as anticipated by the
commenters.


Comment: A number of state
environmental agencies recommended
that scrap tires not be considered a solid
waste when combusted, because of
potential impacts on their state
programs. These state environmental
agencies, however, typically preferred
EPA to consider scrap tires a waste at
least until it arrives at the combustion


93 See, for example, Reisman JI (1997) Air
Emissions from Scrap Tire Combustion, Appendix:
Emissions Data from Controlled Tire Burning.
Technical Report prepared for USEPA. Office of
Research and Development, Washington, DC EPA
1997 at http://www.epa.govlttnlcatcldiril
tire eng.pdf


unit (or otherwise reasonably processed
into a product according to some State
Agency commenters). Many of these
states noted the beneficial aspects of
using whole scrap tires as a fuel and
were concerned with the negative
impacts and possible interference to the
success of their beneficial use programs
(typically for non-combustion
determinations) and requested
clarification on the scope and impact of
this rule for all non-hazardous
secondary materials, including scrap
tires. For instance, they asked if the rule
would affect or interfere with state solid
waste regulations, laws, and beneficial
use programs. They also requested that
EPA clarify the implications to a state
program if the scrap tires are considered
non-waste when used as fuel for federal
purposes, but are considered waste
according to the state recycling and
waste management programs (until
beneficially used or made into a non-
waste product).


EPA's Response: As discussed, the
Agency has decided to identify scrap
tires that are removed from vehicles and
collected as part of an established tire
collection program as a non-waste fuel
when combusted. Thus, we believe that
the concerns or impacts on the effective
collection and use as a tire-derived fuel
product should no longer be a concern.
However, this approach would not
address the request from state agencies
that we identify scrap tires as a waste
until combusted. As discussed
previously, existing RCRA case law on
hazardous wastes would not allow EPA
to declare that a discarded material
ceases to be a waste solely by the fact
that it is beneficially used. Wastes may
be used beneficially. Accordingly, once
a non-hazardous secondary material
(such as scrap tires retrieved from waste
tire piles) is identified as a waste, its
arrival at a facility for combustion
would not change its status. EPA has
also expressed the belief that case law
would not prevent wastes from being
processed into materials that are no
longer wastes. However, that would
require changing the material
sufficiently so that a new fuel product
is created.


In response to the states question
concerning conflicting and concurrent
interpretations of state and federal waste
status (when used as fuel), EPA would
like to clarify that non-hazardous
secondary materials may be
simultaneously regulated as a non-waste
fuel or ingredient for use in combustion
units under the federal program, but as
a solid waste by the state's solid waste
programs. That is, non-hazardous
secondary materials that are designated
as a non-waste by today's rule, while
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not subject to the section 129 CAA
standards, could be subject to the state
standards that identify the same non-
hazardous secondary material as a solid
waste. The federal rule does not affect
the state waste determination in this
case. For more information about state
agency concerns with regulating non-
hazardous secondary materials, not just
scrap tires, refer to Section IX.A,
"Applicability of State Solid Waste
Definitions and Beneficial Use
Determinations."


Finally, we would note, and as stated
elsewhere in this preamble, this rule
only addresses those non-hazardous
secondary materials that are burned in
combustion units as a fuel or ingredient.
Thus, we are not making any
determination that non-hazardous
secondary materials are or are not solid
wastes for other possible beneficial uses.
Such beneficial use determinations are
generally made by the states for these
other beneficial uses, and EPA will
continue to look to the states in making
such determinations.


Comment: One commenter stated that
"[b]urning in incinerators, kilns, boilers,
etc. is not the highest best use of scrap
tires," and that with proper processing,
they can be used in many value-added
recycling processes. Many other
commenters were opposed to the
combustion of any non-hazardous
secondary materials as a fuel, including
scrap tires in CAA section 112 regulated
units, and support the recycling or reuse
of scrap tires for other uses instead of
combustion.


EPA's Response: The issue that EPA is
addressing in this rule is whether the
burning of non-hazardous secondary
materials, including scrap tires (whether
whole or as TDF) is considered waste
management. This is critical since the
status of scrap tires-that is, whether
they are a waste or not, determines
which CAA emission standards the non-
hazardous secondary material would be
subject to. With that said, EPA supports
the broad use of scrap tires in many
different markets (e.g., recycled rubber
products, use in asphalt, and in civil
engineering projects). The Agency also
believes that the use of scrap tires as a
fuel is a valuable use and should remain
a component in the overall suite of
recycling/management options provided
the combustion units are subject to
appropriate standards. In some cases,
other recycling markets may not be
available if TDF was not used a fuel. For
example, in the standard process of
shredding tires for tire-derived fuel
(TDF), finer pieces are created as a by-
product appropriate for recycled rubber
products. In most cases, it would be too
expensive to process the scrap tires


solely for the recycling of this rubber
(according to sources in the scrap tire
program). Comments on the ANPRM
and the proposal led us to believe that
the non-combustion markets for scrap
tires could not handle the surplus and
will reverse the trend in cleaning up tire
dumps and will lead to many tires being
disposed of in scrap tire piles.


Specifically, in 2007, 89.3% percent
of the scrap tires generated in the U.S.
by weight were collected and consumed
in end-use markets. The total volume of
scrap tires consumed in these end use
markets reached approximately 4,105.8
thousand tons of tires out of an
estimated 4,595.7 thousand tons of tires
generated in the U.S. By comparison, in
1990, only eleven percent of the scrap
tires were consumed on a per tire
basis. 94 Of the scrap tires that are
collected annually and used in
beneficial use end markets, about half
are used for their fuel value, while the
remainder are used in value-added
recycling processes as the commenter
preferred. We recognize that regionally,
there are sometimes scrap tire shortages
in an area that could support more non-
combustion uses (as compared to the
market demand for scrap tire usages).
That is, some states are net importers
and have very healthy markets using
scrap tires as commodities, while other
states do not have as much demand for
scrap tires. The EPA supported scrap
tire program is described on our Web
site (http://www.epa.gov/osw/conserve!
materials/tires/index.htm).


Comment: EPA describes coal and
petroleum coke as traditional fuel.
Based on the extensive use developed
over the last 20-30 years in the
industry, many of the alternative fuels,
such as TDF can also be considered
traditional. A number of commenters
cited that scrap tires have been used as
a fuel for a long time (since the late 70's)
which should qualify as "historical use"
and should be regarded as a traditional
fuel. The cement industry's goals have
emphasized use of alternate fuels and
raw materials based on the industry
increasing its reliance on this type of
material since the 1980s. The use of
TDF is a long-standing and customary
practice now characteristic of cement
manufacturing fuel options. In fact,
commenters have argued that the
number of major industrial boilers and
cement plants utilizing TDF as a
supplemental fuel has risen
dramatically over the last 19 years and


94 
These tire figures are compiled by RMA and are


developed jointly with state scrap tire programs and
listed in "U.S. Scrap Tire Markets 2007." The report
can be found at http://www.rma.org/scrap tires/.


decreased the dependence on virgin fuel
sources.


Other commenters mentioned that the
components of tires are derived from
hydrocarbons (like fossil fuels, such as
coal, oil, and natural gas) and natural
"biogenic" sources (the rubber), and
therefore, they should be considered a
traditional fuel. Still other commenters
mentioned that TDF should be
considered a traditional fuel since it
should qualify for the same reasons as
on-spec used oil. Finally other
commenters argued that scrap tires
should be considered a traditional fuel
based on the comparable contaminant
content and superior Btu value (at
12,000 Btu/lb to 16,000 Btu/lb), as
compared to coal.


EPA's Response: We do not agree with
the commenters that scrap tires should
be considered an historically managed
traditional fuel or alternative fuel. In
fact, until this rulemaking, we are not
aware that anyone has considered or
identified scrap tires as a traditional
fuel. While we recognize that scrap tires
may have been used as a fuel since the
1970's, we would also note that tires are
not produced for their fuel value, even
though the components of tires are
derived from hydrocarbons and natural
biogenic source. Further, scrap tires are
not derived from virgin material fuels
(e.g., as is the case of coal refuse derived
from virgin coal).


Comment: Some commenters
regarded the combustion of non-
hazardous secondary materials,
including scrap tires, as waste disposal
and therefore the combustion unit that
burns these secondary materials should
be regulated as an incinerator. Another
commenter was concerned with a
combustor accepting fees to accept non-
hazardous secondary materials and
argued that waste-burning boilers can
receive a pass-through portion of
tipping fees and can also collect fees "to
dispose of' the material through
combustion at "clean energy" projects.
The commenter went on to say that the
fuel at these facilities is in no way sold
in the marketplace the way that
traditional fuels are sold for profit. In
fact, the economic model is reversed, so
that the combustion facility is paid to
take the secondary material.


EPA's Response: The question of
whether or not a non-hazardous
secondary material, including scrap
tires is or is not a solid waste, depends
on whether it has been discarded, and
whether it could legitimately be
considered a fuel-like material, by
meeting the legitimacy criteria. As we
have discussed elsewhere in this
preamble, we have determined that
scrap tires, when collected as part of an
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established tire collection program and
sent to a combustion unit for use as a
fuel, or when sufficiently processed to
produce a tire-derived fuel, have not
been discarded and are not solid wastes.
These secondary materials are more
akin to non-waste fuels in these
instances. Thus, we disagree with the
commenters who argue that the
combustion of non-hazardous secondary
materials, including scrap tires, always
constitutes waste management.


On the other hand, where scrap tires
or any other non-hazardous secondary
materials are disposed of (part of the
plain meaning of discard) via
combustion, they are a waste. For
example, if a combustion unit's main
purpose is to provide heat to dry a
product, but they consistently have a
surplus of tires received with a tipping
fee and operate the unit without a
product being dried, they are in effect
destroying the scrap tires. In this case,
they would be considered solid wastes,
and the combustion unit would be
subject to the CAA 129 standards. With
respect to the situation where a facility
accepts scrap tires for a tipping fee (as
opposed to paying for the fuel), that can
be an indicator that disposal may be
occurring, but is not determinative to
indicate that such transactions always
constitute waste management. For
example, the tipping fees could
encourage over-accumulation leading to
combustion for disposal versus being
used as a valuable replacement fuel.
Thus, this factor should be considered,
in light of the other circumstances, in
determining whether or not scrap tires
when combusted as a fuel are or are not
a solid waste.


Comment: A commenter described the
associated environmental justice
impacts that would occur at sites that
would receive scrap tires if the
proposed rule went into effect, as
compared to the current environmental
justice impacts associated with cement
kiln sites. The commenter provided an
analysis that they said showed a
decreased chance of impacting
environmental justice communities
based on the demographic analysis at
cement kilns versus the alternative sites.
The commenter claimed that the
processing described in the proposed
rule would effectively prohibit them
from using scrap tires as a fuel and will
result in more scrap tires being disposed
of or unnecessarily processed at sites
that are more likely to be in
environmental justice communities, as
EPA's environmental justice analysis
indicates.


The commenters' analyses indicated
that cement kilns tend to be located in
areas with fewer minorities than the


national average, as well as fewer
minorities as compared to the larger set
of sites that use non-hazardous
secondary materials that may become
CISWI facilities, tire processors, and
RCRA subtitle D facilities (as EPA
assessed in the "Review of
Environmental Justice Impacts" 95). The
commenter stated that "EPA's data
shows vividly that there are no
Environmental Justice issues at any of
the cement plants in its CISWI
database." The commenter also argued
that land disposal (or processing) sites
already have environmental justice
issues and that the proposed rule would
make it worse by having more scrap
tires diverted to waste tire piles or
processors. Another commenter
indicated that states are considering
removing landfill bans on whole tires if
this rule goes into effect, and argued
that the proposed rule would cause an
increase in the number of tires going to
landfills or stockpiles and would have
a disparate impact on adjacent
communities and mentioned the risks of
fires and mosquito born vectors at tire
piles.


EPA's Response: In the evaluation
regarding the use of whole scrap tires
(predominantly used as a fuel in cement
kilns) and whether or not they should
be considered solid wastes if collected
as part of an established tire collection
program, we considered the
environmental justice demographics
and impacts that would result at cement
kilns. Based on our review of the
demographics at cement kilns, on
average, they are located in areas with
fewer minorities and less poverty than
RCRA subtitle D disposal sites,
processing sites, and facilities assessed
to become CISWI CAA section 129
incinerators.


Whole scrap tires can be used as a
non-waste fuel in cement kilns under
today's rule when they were harvested
from vehicles and managed under the
oversight of an established tire
collection program prior to being
delivered to the combustion unit. Based
on our most recent demographic data,
we agree with the commenter that
sending whole tires to cement kilns as
a non-waste fuel is not expected to have
a negative impact on environmental
justice communities. In fact, it appears
that it would have benefits since RCRA
subtitle D disposal sites, processing


95 EPA's "Review of Environmental Justice
Impacts" that the commenter referenced, can be
found in the docket for today's rule (EPA-HQ-
RCRA-2008-0329-0519). Cement kilns and other
combustors that use non-hazardous secondary
materials were included in the CISWI database used
for EPA's demographics (many of the units in the
CISWI database were not regulated as incinerators).


sites, and facilities assessed to become
CISWI CAA 129 incinerators (the sites
that would be accepting scrap tires if
not burned as a fuel in cement kilns) are
more likely to be located in
environmental justice communities.
Thus, while this was not the primary
basis on which this decision was made,
the Agency believes it important that its
decision would lessen the impacts on
environmental justice communities.


Comment: EPA never explains why it
believes that, in the context of a
secondary material that does not need
processing or perhaps needs only
minimal processing to serve as a wholly
bona fide fuel, that scrap tires cannot be
considered sufficiently "processed"
unless they are physically shredded and
undergo metals removal processing. We
note that whole tires that have long been
buried or stacked in aging piles may
need minimal processing for use in
cement kilns, such as removal of excess
water and dirt, mud, and debris. Whole
tires from newer stacks or piles often
need no physical processing whatever.
EPA never explains why it thinks this
much processing is necessary for tires to
escape the "discard" rubric and serve as
bona fide fuels in portland cement kilns.
The result of this faulty logic is that
beneficial reuse of significant amounts
of non-hazardous secondary materials
will be greatly discouraged, and there
will be no health or environmental
benefits (only detriments). We believe it
is obvious that EPA's proposal
represents a "classic case of arbitrary
and capricious rulemaking."


The portland cement industry simply
cannot afford to jeopardize its product
by using alternate fuels that affect
cement quality. EPA justifiably had a
concern (reflected in the earlier RCRA
subtitle C rulemaking and policy
documents it cites) that unscrupulous
parties seeking to avoid the expensive
subtitle C cradle-to-grave regime had
incentives to claim that the hazardous
waste they were burning was a bona fide
fuel. At that stage in RCRA subtitle C
development (mid 1980s), burning of
hazardous materials for bona fide energy
recovery purposes was exempt. This
concern simply does not apply to the
situation in which non-hazardous
secondary materials are being burned in
fully regulated industrial furnaces such
as portland cement kilns.


Ironically, EPA has long recognized
that products from portland cement
kilns burning hazardous waste fuel are
not adversely affected in any manner. In
1995, after reviewing exhaustive data
presented in a petition filed under the
Toxic Substances Control Act (TSCA),
EPA rejected the petitioners' request
that products produced from cement
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kilns that burn hazardous waste fuel
carry warning labels because EPA found
there was no difference in contaminant
levels (or risks) in the product. 60 FR
39169 et seq., August 1, 1995. As
recently as 2007, EPA's Assistant
Administrator for Solid Waste and
Emergency Response (OSWER) stated in
a letter to the Center for Maximum
Potential Building Systems that "there is
no difference in the cement from kilns
burning hazardous waste compared to
cement produced by kilns not burning
hazardous waste."


Moreover, NSF International has
reviewed data from several portland
cement kilns burning hazardous waste
fuel to assess whether the product from
such kilns could be safely used in
concrete water pipes and water storage
tanks. These studies have uniformly
concluded that there is no statistical
difference in contaminants between
clinker or products made from kilns
burning hazardous waste fuel as
compared to kilns using only fossil
fuels.


The commenters representing cement
kilns also noted that a cement kiln is not
a boiler or an incinerator. One of the
commenters went on to say that "in
enacting CAA section 129, Congress was
focused exclusively on "incinerators."
Incinerators burn waste materials solely
for the purposes of destruction. They do
not use "ingredients," and they make no
product. Moreover, in all the
rulemaking and litigation that prompted
this proposed rule-culminating in the
NRDC case * * * EPA, the parties, and
the Court were focused exclusively on
incinerators and boilers. Like
incinerators, boilers do not use
"ingredients." Unlike incinerators,
boilers may burn waste materials for
energy recovery purposes. But the only
product they make is steam, and the
steam that they make never comes in
contact with the fuel they burn.


A portland cement kiln is
significantly different from an
incinerator or a boiler in key respects.
First, it is one type of "industrial
furnace" which, unlike boilers and
incinerators, which makes a marketable
product. All materials that are placed in
the kiln-including fuels-come into
mutual contact in the manufacturing
process. The product the kilns produce
must meet strict quality standards.
EPA's RCRA regulations have long
recognized these key distinctions among
industrial furnaces, boilers, and
incinerators. The commenter referred to
40 CFR 260.10.


Despite the fact that there was
absolutely no issue with portland
cement kilns producing ingredients in
the development of CAA section 129 or


the rulemaking and litigation leading to
this rulemaking, the commenter stated
that portland cement kilns have been
included in this proposal in a manner
that could have very adverse impacts on
a kilns' ability to use non-hazardous
materials beneficially; the commenter
went on to argue that a significant flaw
in the proposal is its failure to recognize
the key differences between portland
cement kilns as compared to
incinerators and boilers.


EPA's Response: These comments
may express legitimate policy concerns.
However, they are essentially irrelevant
to the decisions that EPA is making in
this rulemaking. Tires from tire dumps
are clearly wastes because they have
been disposed for a long time. The tires
were clearly abandoned if they were left
in a tire dump. EPA understands the
commenter's remarks that cement kilns
are not "boilers" nor were designed to be
"incinerators," but cement kilns are
clearly "combustors" under the CAA
and the Agency needs to decide whether
CAA section 112 or 129 standards
would apply.


With respect to the comments
regarding "processing," EPA's intention
is to provide a standard for turning
clearly discarded material into a non-
waste. EPA acknowledges that there is
no direct case on point in which a court
has opined on how a material may lose
its status as a waste. 96 The comment
assumes all fuel is not a waste. As EPA
has repeatedly stated in this preamble,
a waste may be used beneficially and
may, indeed, be a bona fide fuel. This
is consistent with the DC Circuit's
opinion in NRDC v. EPA. A combustor
that burns solid waste, even for energy
recovery, must be regulated under CAA
129. If the kiln is regulated under CAA
129, no processing is needed for a waste
scrap tire to be burned as a bona fide
fuel.


Given the statutory provisions and
case law, EPA is constrained to argue
that discarded materials are solid wastes
and would need to be burned under
CAA section 129 standards. EPA notes
that environmental groups would argue
that all units combusting tires must be
subject to emissions standards issued
under section 129 of the CAA even if
the tires have been processed into a
separate TDF, and the comments
include policy arguments to support
this contention. The point of the
comment is that requiring units to meet
emissions standards issued under
section 129 of the CAA would


96 Although we recognize that some states have
systems in place where materials lose the waste
status if beneficially used according to the state's
standards.


discourage burning of tires as an
environmentally beneficial replacement
for non-renewable fuels, yet
environmental groups would argue that
scrap tires should nevertheless be
subject to such standards. EPA's focus,
however, must be on the definition of
solid waste under RCRA and the
comment gives the Agency no basis to
determine what kind of activity would
make the waste a non-waste. Whether
the material is a bona fide fuel does not
provide the answer to that inquiry.


EPA sees no reason based on these
comments to eliminate the processing
requirement for this final rule.


Comment: The commenters that
addressed the specific level of
processing for whole scrap tires
disagreed with EPA on the amount of
processing required before TDF should
be considered a non-waste fuel. In
addition, many of the commenters had
different interpretations of our proposed
wire removal requirements and on the
term "relatively wire free" (since some
incorrectly believed that the proposed
standard was up to 99% or absolutely
no wire). Furthermore, many of these
same commenters argued that the
proposed processing requirements for
units that use TDF chips were
unrealistic and would dramatically
increase processing costs, while a few
commenters cited that many processors
could not even achieve the specified
level of wire removal. These changes
would significantly deter facilities from
using TDF that they regarded as a
product. In fact, a number of
commenters, including some state
agencies, questioned the value of
requiring unnecessarily costly
processing of whole scrap tires that are
to be used as a fuel in units, such as
cement kilns, since the wire in the scrap
tires can be beneficial due to the
properties of the iron oxide resulting
from the tire combustion in cement
kilns. Other commenters noted that the
presence of steel in the whole scrap tires
or TDF should be irrelevant to their
waste status since the wire removed is
for improvement in handling-that is,
the TDF needs to have the exposed wire
removed so that it is "flowable" like coal
within the combustion unit, as well as
any loose wire removed since it can also
cause handling issues in the units, not
emissions.


A few commenters claimed that TDF
processed to two-inch pieces was seen
as the higher end TDF product and that
this should be our standard. In
particular, one commenter that markets
TDF as a product, "request that the EPA
use the widely accepted nominal two-
inch minus, 90o%+ wire free standard
that has been standard in the industry
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for years" since this would accurately
define a product. The commenter said
that "TDF meeting this 90%+ wire free
standard typically has a wire content of
between 2% and 8% by weight." In
addition, some state agencies have been
known to specify two-inch TDF as a
product rather than a waste, while
rough shreds used for fuel in some
combustors (bigger than two inches) are
seen as a waste material (not a product)
by those states. The size restriction is
more prevalent in specification for TDF
than specifying a percentage of metal.


Other commenters argued that a
product is created when tires are
processed at any level that makes it
"TDF" and mentioned that the ASTM
describes a process that creates a
"product" called TDF. Another
commenter mentioned that a necessary
component in the processing of
shredded tires is to remove the
protruding wire from the shreds and to
sort the rubber pieces from the wire
remnants called "free wire." The
commenter said that this part of
processing is typically necessary in
order for it to be sold as a TDF product
to boilers. The commenter went on to
say that the completion of this last step
can be tested by spreading out the TDF
chips in a single layer and passing a
very strong magnet over them to see if
any free wire remains. That commenter
reasoned that TDF chips that pass the
magnet test and had the free wire
removed should qualify as a non-waste
TDF product.


EPA's Response: In the situation
where tires are discarded in the first
place or otherwise do not meet the
legitimacy criteria, processing is needed
before it is considered a non-waste fuel
(i.e., tires that are not collected from
vehicles as part of an established tire
collection program per § 241.3(b)(2)(i)).
We disagree with those commenters
who addressed the level of processing
needed before TDF is considered a non-
waste as these commenters are
answering a different question: How
much processing is necessary before
whole scrap tires can be burned
properly in any particular combustion
unit?


However, the question that EPA needs
to answer is how much processing is
sufficient before whole scrap tires are
considered a non-waste fuel where the
scrap tires are not collected as part of a
scrap tire collection program? Examples
of sufficient processing for other non-
hazardous secondary materials include
the processing of used oil to produce
on-specification used oil and the
processing of construction and
demolition (C&D) wood into a fuel by
sorting to remove contaminants (e.g.,


lead-painted wood, treated wood, non-
wood materials), and sizing it. In all
these instances, the non-hazardous
secondary material is being sufficiently
changed, either chemically or physically
to produce a non-waste product.


Thus, while insufficiently processed
discarded tires can be burned in boilers
as a fuel, such TDF would still be
considered a waste-derived product
because the Agency does not believe
that simply shredding or quartering
whole tires, or removing some dirt, is
adequate to produce a non-waste
product for use as fuel according to
today's rule (refer to the processing
definition in § 241.2 Definitions). While
the extent of processing that may be
required may vary for different types of
non-hazardous secondary materials, the
Agency contends that a sufficient
amount of processing must occur to
produce a non-waste product from
secondary materials.


One commenter mentioned, boiler
operators are able to recycle the metal
from the wire post-combustion
(although minimal). This is after it has
been cleaned of the rubber particles via
the combustion process, so this iron can
be recovered and recycled (not disposed
in emissions). However, whether or not
the metal from the wire (post-
combustion) can be recycled does not go
to the question of whether or not the
non-hazardous secondary material has
been "sufficiently processed" to produce
a non-waste product.


With respect to the technical question
of how much wire must be removed
before the amount of processing is
considered sufficient, the specific unit
types that use TDF chips require
different levels of metal removal for
handling concerns as noted by
commenters. The ASTM Standard
D 6700 "Standard Practice for Use of
Scrap Tire-Derived Fuel" 97 describes
the process for "dewired" and has a
helpful guideline on the appropriate
amount of wire removal for different
unit types under the topic titled
"Handling Considerations Conveying,
Grate and Ash." However, the ASTM
standard is concerned with proper
dewiring and not whether the resultant
material is a waste or non-waste fuel.


In the proposed rule, EPA referred to
the level of processing in varied terms
("relatively wire free," "processed to the
Standard Practice for Use of Scrap Tire-
Derived Fuel ASTM Standard D 6700-


97 ASTM Standard D6700-01, 2006, "Standard
Practice for Use of Scrap Tire-Derived Fuel," ASTM
International, West Conshohocken, PA, 2003, DOI:
10.1520/C0033-03, http://www.astm.org. This
standard can be obtained through the following
Web site: http://www.astm.org/Standardsl
D670O.htm.


01," "wire removed," "steel belts
removed," and "sufficiently processed").
While ASTM was not deciding whether
this material would be a waste, or not,
EPA in the proposal was suggesting that
such material would be sufficiently
processed to render the new material a
commodity fuel. Thus, to be considered
sufficiently processed, there has to be
metal removed and, it should be at the
level of wire removal that is specific to
the combustion unit as mentioned
above. EPA agrees with the commenter
who stated that TDF that has been
chipped/shredded, sorted and dewired
(or at least go%+ wire free) would be
considered sufficiently processed.
However, this may not be the only
standard, to the extent that other unit
types require different levels of metal
removal.


With respect to the commenter that
suggested the removal of free wire as an
indicator of sufficient processing, we
would agree that the removal of free
wire (as described by the commenter) is
a necessary component of processing
scrap tires into a non-waste product for
the purposes of this rule, but that alone,
may not be sufficient to meet our
definition of processing. It could qualify
if, according to product specifications
appropriate for the particular
combustion unit, it is processed into
TDF chips and enough wire is removed
from the TDF and the loose free wire is
removed (to the degree practical)
appropriate to the unit.


However, we would also note, as is
the case for all types of solid fuel,
proper characterization of the size and
composition of TDF are important
factors that combustion unit operators
assess to determine if the TDF is a
suitable fuel for their specific
combustion unit design.98 For example,
ASTM Standard D 6700, describes
standard practices for using TDF as
fuels, and also specifies sampling and
analysis methods and procedures that
apply to TDF that cover composition
and fuel characterization analyses. The
standards also address the size of the
tire pieces and metal content in order to
optimize combustion. The ASTM
Standard D 6700 "Standard Practice for
Use of Scrap Tire-Derived Fuel" also
describes the process for "dewired" TDF
and has a helpful guideline on the
appropriate amount of wire removal for
different unit types under the topic


98 With regard to the legitimacy criteria discussed


in Section V.D., the heating value of scrap tires
(12,000 Btu/lb to 16,000 Btu/lb) is the highest of all
non-hazardous secondary materials, except used oil
(17,800 Btu/lb), and higher than typical coal values.
Contaminants of potential concern have been
measured for both materials: The constituents are
comparable.
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titled "Handling Considerations
Conveying, Grate and Ash." In
summary, EPA considers that
previously discarded tires that have
been made into TDF (shredded/chipped,
sized, sorted, and with a significant
portion of the metal belts or wire
removed, at a level appropriate for the
unit), meets the definition of "sufficient
processing."


Finally, as discussed above, the final
rule also allows for scrap tires that have
been harvested from vehicles (as part of
an established tire collection program)
to be used as a non-waste fuel. The
question of processing into TDF or the
"extent of processing" is only relevant if
they are using scrap tires that have first
been discarded. 99 Scrap tire processors
typically enter into contracts with the
end users of these products that specify
that the processed tires meet certain
specifications (i.e., size of chips and
possibly other considerations) to ensure
that the product that is produced
consistently meets the needs of that
particular end use. Boilers, unlike
cement kilns, 100 benefit from TDF that
has been processed into small chips that
feed in the combustion unit like coal
and the reduction of metal to improve
its handling and operational qualities in
the combustion unit. For instance, the
removal of the exposed wire around the
perimeter of the tire chips makes it
"flowable" like coal in the combustion
unit.


EPA notes that merely harvesting tires
from vehicles does not render the
material a non-waste. If the tires are
used in a combustor for which they are
not suitable, which can be determined
through the analysis of the legitimacy
criteria, they would be wastes.


6. Resinated Wood Residuals


The proposed rule described resinated
wood products as those generated
during the manufacture of particleboard,
medium density fiberboard, and
hardboard and includes materials, such
as board trim, sander dust, and panel
trim. The proposal indicated that such
resinated wood products were
considered a non-waste fuel when


99 Since scrap tires that are harvested from
vehicles (as part of an established tire collection
program) can be burned as whole tires and still be
considered a non-waste fuel, the Agency does not
believe it appropriate to require such tires to meet
the level of processing (as codified in § 241.2).
However, other scrap tires, e.g., those that are
removed from tire piles would need to be processed
(as codified in § 241.2) in order to be burned as a
non-waste fuel.


100 
We note that most cement kilns use whole


tires as fuels, as opposed to TDF chips, because
theft process does not require the TDF to be in the
form of small chips to use it as a fuel, and does not
require removal of the metal (since they use the
metal as an ingredient).


burned in a combustion unit because
this secondary material generally meets
the legitimacy criteria. We
acknowledged, however, that we had
limited data on the level of
contaminants in resinated wood
products, but the data we had did
generally indicate that this non-
hazardous secondary material would
meet the legitimacy criterion for
contaminants. In order to gather
additional information on which to base
our decision, we requested comment
and data on the contaminant levels
contained in these secondary materials,
as well as the appropriateness of calling
them a non-waste.


Comment: The American Mining
Congress v. EPA case states that
secondary materials beneficially used
within the generating industry, not
within the generating plant, is part of a
continuous industrial process and thus,
not a solid waste. Therefore, transfer of
materials within the generating industry
would have to be considered a non-
waste fuel.


Some commenters contend, however,
that any secondary material burned for
energy recovery is a solid waste,
regardless of whether it remains within
the control of the generator. These
commenters object to allowing control
by the generator to be relevant to
rendering secondary material a non-
waste, even if burned under the
legitimacy criteria, claiming that these
secondary materials are wastes. The
commenter goes on to note that EPA
itself admits that a secondary material
could still be a waste even if it is
recycled on-site or within the control of
the generator and cites the court's
holding in API II.


EPA's Response: EPA needs to correct
some of the industry and environmental
group misrepresentations of the cases on
the definition of solid waste. In AMC L
the court was only noting that
secondary materials reclaimed within a
continuous process are not wastes and
are not subject to EPA's jurisdiction as
solid wastes. The case is actually a
narrow discussion of one basic principle
regarding what is not discarded. The
court does not even state whether any
particular material is discarded. For
example, while there is a reference to
used oil that could be discarded, the
court in no sense was saying that all
used oil is discarded. In fact, in API II
the court specifically noted that in AMC
I they "did not address the discard
status of any of the particular materials
discussed in the briefs." 216 F.3d at 56.
The court freely admitted in API II that
its "prior cases have not had to draw a
line for deciding when discard has
occurred," but only dealt with the


extreme cases of materials that were
either wastes or non-wastes. 216 F.3d at
57.


As the various definition of solid
waste cases hold, the ultimate issue for
deciding when most materials are
discarded is whether EPA's
determination complies with the
arbitrary and capricious standard of the
Administrative Procedure Act (APA).
Sweeping formulations involving
whether a process is within an
"industry" is not helpful, nor is it
consistent with the case law. EPA, and
the courts, reject any formulation that
under AMC I the statement that discard
cannot be found in the case of
immediate recycling within a
continuous industrial process means
ipso facto that any material transferred
within an "industry," even between
companies located in New York and
California, is not a waste. EPA's
decision on whether resinated wood is
a waste (within the control of the
generator or if transferred) is based on
the circumstances under which the
material is handled and combusted.
Merely keeping material on-site will not
render it a non-waste, nor will mere
transfer make the material a waste.


Comment: Trim, sawdust, shavings,
sander dust and other residual materials
from producing panels and other
engineered wood products containing
resins have been widely used as fuels by
wood product plants since the industry
began in the 1950s and should,
therefore, be classified as a traditional
fuel. In fact, the wood product plants
have been designed so as to specifically
utilize these residuals that the process
creates and would not be able to operate
as designed without this material. The
commenters argue that there are no
significant contaminants in resinated
wood residuals that are used as fuels.
None of the constituents are among the
contaminants controlled under CISWI.
This fact provides sufficient justification
to accept resinated fuels as traditional
fuels from the standpoint of
contaminants.


EPA's Response: We do not agree with
those commenters who argue that
resinated wood residuals should be
considered a traditional fuel, since it
can have contaminants at levels greater
than traditional fuels (as discussed
below). We recognize, however, that
much of the resinated wood residuals
are used as a product fuel, and that the
plants have been designed to catch and
then burn these residuals to supply
energy and heat to other parts of the
plant. EPA recognizes that some specific
types of non-hazardous secondary
materials, such as resinated wood
residuals, are more like valuable
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commodities than solid wastes.
Resinated wood is a secondary material
that, upon examination, is not discarded
when used on-site or transferred off-site
to a different company. Thus, EPA
would consider resinated wood
residuals used as a fuel in a combustion
unit as not being a solid waste, provided
these materials satisfy the specified
legitimacy criteria for fuels.


Comment: Commenters argued that
resinated wood residuals are often used
off-site in a manner that does not
constitute discard and the secondary
materials should not be classified as
solid waste when transferred between
facilities or companies. As much as 6%
of resinated wood residuals are sold into
the fuel market and are routinely
transferred between either intra- or
inter-company facilities and used as
either "furnish" (i.e., raw materials) or
fuel at the receiving facilities. Inter-
company transfers are typically
managed through buy-sell contracts that
likely do not specify how the materials
will be used because the receiving
facility likely mixes the purchased
material with self-generated materials.
Those combined materials are either
used as furnish or fuel in accordance
with the needs of the facility at the time.
Because these resinated materials are
bought and sold and used in a manner-
either as furnish or fuel-similar to how
self-generated resinated materials are
used, this transaction does not
constitute discard and the materials
should not be classified as solid waste
simply due to the transfer between
facilities or between companies.


EPA's Response: We agree that
transferring secondary materials
between companies or facilities does not
necessarily mean that the material has
been discarded. As resinated wood
residuals transferred off-site are utilized
in the same manner as self-generated
resinated wood residuals (i.e., contained
in the same bins as furnish materials
used in the product, transferred via
conveyors or ducts), which the plants
are specifically designed to burn as a
fuel, we agree that this does not
constitute discard. Thus, we have
determined that resinated wood
residuals are not solid waste when
transferred off-site for use as fuel,
provided the material meets the
legitimacy criteria and has not been
otherwise deemed to be discarded. We
have codified this concept under 40
CFR 241.3(b)(2)(ii).


Comment: Processing should not be
necessary when utilizing the material
on-site or off-site to be considered a
non-waste fuel. However, resinated
wood residuals are generally chipped or
hogged to reduce its size before burning.


This should be sufficient to meet the
processing requirement.


EPA's Response: We generally agree
with the commenters that resinated
wood residuals do not need to be
processed, but if processed, such as by
chipping or hogging, this level of
processing would not affect the status of
this material.


Comment: Resinated wood residuals
have contaminants that are comparable
to traditional fuels. The list of resins
and adhesives include constituent
chemicals that are on the hazardous air
pollutant list. Notably, phenol,
formaldehyde, methylene di-isocyanate
and epichlorohydrine are HAP.
However, these individual components
react completely within the resin curing
process, leaving, in the worst case, only
trace amounts of the HAP. With the
exception of formaldehyde,
undetectable or extremely low levels of
these HAP remain behind after the
resin/adhesive cure. As noted in the
comments referenced in the proposal,
miniscule amounts of formaldehyde
remain in some resinated wood
residuals, less than 0.02%, a number
that is expected to fall as the California
Air Resource Board (CARB) Composite
Wood Airborne Toxic Control Measure
(ATCM) is implemented nationwide,
per the new Public Law 111-199 (which
establishes consistent standards for
wood products across the country).
Further, since formaldehyde is found in
natural wood, it should not be
considered a contaminant in resinated
wood.


EPA's Response: The proposed rule
acknowledged a general lack of data
regarding the levels of formaldehyde in
these non-hazardous secondary
materials and specifically requested
data on this issue. While we received
only limited contaminant information
during the comment period, the data we
do have suggests that the levels of
formaldehyde in these resinated wood
residuals is at non-detect levels. The
existing data we have is that resinated
wood residuals contain "free"
formaldehyde at levels less than 0.02
percent (or 200 ppm). In addition, new
rules, as mandated by the CARB
Composite Wood ATCM, per new
Public Law 111-199, will reduce the
formaldehyde levels even further to
levels that are comparable to
unadulterated wood. We also have
limited data on the formaldehyde levels
in traditional fuels. Specifically, we
have limited data that natural wood has
between 0.6 and 8.5 ppm of
formaldehyde,11 but we have no data


101 Weigl, M., R. Wimmer, E. Sykacek, and M.


Steinwender, 2009. "Wood-borne formaldehyde


on formaldehyde levels in other
traditional fuels, such as coal, oil, and
natural gas. We do know, however, that
organic materials produce
formaldehyde. For example, studies
have shown that formaldehyde is
generated from coal piles. 102


Thus, considering the fact that new
rules will reduce the amount of
formaldehyde to levels comparable to
unadulterated wood, we have
concluded that resinated wood residuals
when burned as a fuel by the generator
or outside the control of the generator
and not discarded should be considered
a non-waste fuel. However, as we have
noted elsewhere, the generator of these
secondary materials would still need to
demonstrate that such residuals meet
the legitimacy criteria. Thus, they
would need to show that the levels of
formaldehyde, as well as other possible
contaminants, in the resinated wood
residuals are at levels comparable to
those found in traditional fuels, which
in this case would be natural wood. We
would note that we would not consider
levels of formaldehyde of 200 ppm or
slightly less to be comparable since the
levels in unadulterated wood are at least
two orders of magnitude lower. The
levels would need to be lower to be
considered comparable to those found
in natural wood.


Comment: The comments indicated
that resinated wood residuals have
about 5 percent moisture content, with
heating values typically between 8,500-
9,000 Btu/lb (as fired). This fuel value
is equal to or better than unadulterated
wood, which has higher moisture
content.


The comments also argue that
resinated wood residuals are managed
as a commodity as they are typically
pneumatically transferred through
ducts, stored temporarily in a fuel silo,
and then utilized in boilers to provide
heat to hot presses and dryers. In fact,
wood product plants have been
designed so as to specifically utilize


varying with species, wood grade, and cambial age,"
Forest Products Journal 59(1/2) 88-92.


Meyer, B. and C. Boehme, 1997. "Formaldehyde
Emission from Solid Wood," Forest Products
Journal 47(5) 45-48.


Killiam, B. "Background Formaldehyde Emissions
for Solid Wood," Temple-Inland Forest Products
Corporation, Diboll, TX.


102 Cohen, H. and U. Green, 2009. "Oxidative


decomposition of formaldehyde catalyzed by
bituminous coal," Energy Fuels 23(6) 3078-3082.
Nehemia, V., S. Davidi, and H. Cohen, 1999.
"Emission of hydrogen gas from weathered steam
coal piles via formaldehyde as a precursor: 1.
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these residuals that the process creates
and would not be able to operate as
designed without this material.


EPA's Response: The heating value
range presented (8,500-9,000 Btu/lb)
indicates that resinated wood residuals
meet the meaningful heating value
criterion as it is greater than the heating
value of unadulterated wood. We also
agree with the commenters that
resinated wood residuals meet the
legitimacy criterion for being managed
as a valuable commodity since these
residuals are managed as a primary fuel
for wood products manufacturers. We
acknowledge that wood products
manufacturing plants were specifically
designed to burn these resinated wood
residuals to power the facility. In
addition, wood product manufacturers
have designed their plants to use their
residuals (including placing the material
in silos and transferring the material via
conveyor belts and ducts) that supply
the process both as a raw material and
as a fuel, indicating that the resinated
wood residuals are managed as a
valuable commodity.


Comment: Commenters referred to
studies that show that the combustion of
resinated wood residuals does not
produce adverse air emissions.
Specifically, EPA's "Wood Products in
the Waste Stream-Characterization and
Combustion Emissions" (1996) describes
studies that were conducted to
determine if various types of wood
produce more non-criteria air pollutants
than typical wood sources. Air
emissions and fuel materials were
sampled at six different processors and
boilers. Fuel materials that were used at
the boilers were a mixture of wood
produced at construction and
demolition sites at the time:
Unadulterated lumber, treated wood
(including CCA-treated wood), resinated


wood residuals, and painted wood
(including lead-based paint). The study
concludes that organic compounds that
are emitted include aldehydes, benzene,
phenol, and polynuclear aromatic
hydrocarbons (PAH). These compounds
are formed as products of incomplete
combustion and did not appear to be a
function of the woods composition or
source. Instead, they appear to be an
indicator of combustion inefficiency.
"Good" combustion conditions appear to
minimize organic emissions. Metals
usually found in wood combustor
particulate include As, Cr, Cu, Pb, Zn,
Al, Ti, Fe, and Mg. Metals were found
to be higher in samples taken, although
this could be a result of the inclusion of
treated wood in the samples combusted.
Metals control efficiency appears to be
roughly equivalent to total particulate
control efficiency. Chlorinated organic
compounds, such as dioxins, furans,
polychlorinated biphenyls, chlorinated
phenols, and chlor-benzenes were
measured at extremely low
concentrations or were reported to be
less than minimum detection limits.


One commenter argued that, since
resins contain only carbon, hydrogen,
oxygen, and nitrogen, the wood and its
adhesives will convert to carbon
dioxide, water, and nitrogen oxides
(which would be produced even if
nitrogen is not present in the fuel, since
nitrogen represents approximately 80%
of air) under normal conditions that
normally occur in industrial wood
combustion units. Thus, the products of
combustion from wood are the same
from the adhesives. Adhesives are
expected to be more combustible than
wood, due to their simpler structure and
lower molecular weights. Conditions
which assure the complete combustion
of wood are adequate to assure the
complete combustion of these


adhesives. Although it is possible that
different types of compounds could be
produced from the adhesives than from
wood and that more of certain types of
compounds might be produced from
one fuel or another, there does not
appear to be any scientific basis for a
presumption that emissions from
incompletely combusted adhesives are
more harmful than emissions from
incompletely combusted wood. In fact,
the results of toxicity studies
commissioned by National Forest
Products Association in response to
New York State law which requires
manufacturers to provide data on the
toxicity of smoke from their products
indicate that smoke from glued wood
products is no more toxic than wood
smoke. There are a few halogen-
containing synthetic polymers, such as
polytetrafluorethylene, which can
produce more hazardous fumes, but
they are not normally used in wood
products.


The commenter also submitted data
on HCI and NOx emissions from
burning sander dust that was not yet
published. Emissions from five
combustion systems that burned a
combination of sander dust and hog fuel
were sampled. One test was run only
using hog fuel (which consisted
primarily of bark). Results are presented
in Table 3. The commenter argued that
these results prove that HCI and NOx
emissions from the combustion of
resinated wood residuals are
comparable to the combustion of hog
fuel alone. In fact, the three samples that
contained the lowest percentages of
sander dust (0%, 15%, and 25%)
produced the greatest percentages of
chloride in the fuel emitted as HCI and
nitrogen in the fuel that was
subsequently emitted as NOx.


TABLE 3-EMISSIONS DATA FROM Six COMBUSTORS THAT BURNED HOG FUEL OR A COMBINATION OF HOG FUEL AND
SANDER DUST


Sample number 1 2 3 4 5 6


Fuel mixture, % Hog fuel/Sander dust ...................................................... 100/0 75/25 85/15 60/40 60/40 60/40
Hog Fuel content (%, dry basis):


Chloride ............................................................................................. 0.02 0.01 0.01 0.02 0.02 0.02
Nitrogen ............................................................................................ 0.58 0.56 0.56 0.51 0.58 0.56
Sulfur ................................................................................................. 0.02 0.04 0.04 0.04 0.05 0.03


Sander dust content (%, dry basis):
Chloride ............................................................................................. ................ 0.18 0.18 0.16 0.15 0.15
Nitrogen ............................................................................................ ................ 3.7 3.7 3.2 3.4 3.8
Sulfur ................................................................................................. ............ .. 0.05 0.05 0.06 0.04 0.03


Total Fuel Content (lb/hr):
Chloride ............................................................................................. 1.7 3.3 2.1 6.0 6.4 5.6
Nitrogen ............................................................................................ 49 84 60 136 151 143
HCI .................................................................................................... 0.17 0.19 0.08 0.09 0.11 0.16
NOx ................................................................................................... 26 53 31 45 48 53


Emissions (lb/MMBtu):
HCI .................................................................................................... 0.0024 0.0038 0.0017 0.0012 0.0015 0.0023
NOx ................................................................................................... 0.38 1.08 0.69 0.62 0.64 0.75


0 of Cl in Fuel Em itted as HCI ............................................................... 9.6 5.5 3.5 1.4 1.7 2.8
0 of N in Fuel Emitted as NOx ............................................................... 16.1 19.3 15.7 10.1 9.7 11.2
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EPA's Response: We recognize that
the studies have shown that there are
decreased HAP emissions from burning
resinated wood residuals. As we have
stated previously, however, the criterion
or test in determining the legitimacy
criterion is based on the level of
contaminants in the secondary material
itself, and not by comparing the
differences in emissions. We believe
that in order for a non-hazardous
secondary material to be considered a
non-waste fuel, it must be similar in
composition, whereas comparing the
emissions profiles between combustion
units that burn traditional fuels and
non-hazardous secondary materials only
tells one how well the combustion unit
is operating, not what the material is
that is being burned. Thus, while the
Agency recognizes that such emissions
data can be useful in determining
whether or not burning such material
presents a risk to human health or the
environment, we believe it says nothing
in terms of whether or not the non-
hazardous secondary material is a
legitimate non-waste fuel (see also
Section V.D.3 discussion on legitimacy
criteria).


In response to some of the specific
comments made, we would note that
none of the studies or data provided
information on formaldehyde emissions,
the HAP that we identified that we were
most concerned with in the proposal.103
While the EPA study did state that
organics were not detected above typical
wood fuel, it is not possible to ascertain
what percentage of the material that was
burned was represented by resinated
wood residuals. Thus, we do not know
how much resinated wood materials
were in the samples that were tested
and how it correlates to the emissions
data.


We also acknowledge that resins are
made from H, N, C, and 0. However, our
concern rests with the amount of
formaldehyde (which is a HAP and also
is made of H, C, and 0) that is generated
in the stack. While formaldehyde may
be generated as a product of incomplete
combustion, it may also be emitted from
the stack if it is present in the fuel
material and is not combusted at all. In
other words, if some of the
formaldehyde escapes combustion
while in the fuel chamber and is emitted
in the stack, more formaldehyde is
likely to escape. A unit combusting 10
tons of formaldehyde is likely to result
in more formaldehyde emissions than a
unit combusting one ton of
formaldehyde simply due to the fact
that there is more formaldehyde in the
fuel. Therefore, none of the information


103 75 FR 31862.


provided addresses our concern
regarding formaldehyde emissions.
However, given that Public Law 111-
199 will decrease formaldehyde levels
in the resinated wood residuals, the
combustion of resinated wood residuals
should not increase the amount of
formaldehyde that is emitted.


7. Used Oil


In the ANPRM, EPA had stated that
off-specification (or "off-spec") used oil
that is collected from repair shops is
generally thought to be originally
discarded, but that on-specification (or
"on-spec") used oil was considered to be
a product fuel, not a waste, because it
meets the fuel specification
requirements of 40 CFR 279.11.104


However, between the ANPRM and the
proposal, EPA modified its view of on-
spec used oil and identified it as a
traditional fuel because the Agency had
decided that the on-spec used oil is
similar in composition to virgin fuel oil
and has been historically managed as a
valuable fuel product rather than as a
waste. 10O


While EPA considers on-spec used oil
to be an alternative fuel and thus,
within our definition of traditional fuel
(see Section VIIA), the Agency finds
that the rationale in the ANPRM also
provides a valid reason for considering
on-spec used oil to be a legitimate
product fuel and not a solid waste. The
proposal also referred to the provisions
of 40 CFR Part 279 that allows off-
specification used oil to be processed
into on-specification used oil. 106 Used
oil may be rendered on-specification,
therefore, either by being generated that
way or by being processed under
existing EPA regulations. These
circumstances are not changed by EPA's
issuing today's rule.


On the other hand, based on the
information received and the record
established for this rulemaking, we still
consider off-spec used oil to be a solid
waste, as off-spec used oil contains
contaminants at levels that are not
comparable to those in traditional fuels.
Under the existing used oil regulations
promulgated under RCRA, off-spec used
oil can only be used in limited devices,
as identified in 40 CFR 279.61,
including small oil-fired space heaters
provided the burner meets the
provisions of 40 CFR 279.23.


EPA reiterates that the determination
as to the waste status of used oil does
not reopen the regulations in Part 279.
Those regulations remain in place. This
rule considers the waste status for


104 See 74 FR at 58.


105 See 75 FR 31855, 31861, 31864.


106 75 FR 31865, 31877.


purposes of CAA sections 112 and 129
based on the existing regulations.
Further, EPA is specifically clarifying in
this final rule that used oil combusted
in an oil-fired space heater that meets
the provisions of 40 CFR 279.23 need
not be tested to establish whether or not
such oil is on or off-spec. This includes
used oil generated by small facilities
such as auto repair shops and machine
shops that have such units, and used
oil-generated by homeowners who
change their own oil (referred to as "do-
it-yourself" or "DIY" oil) that are burned
in such units. This is because the CISWI
regulations promulgated elsewhere in
the Federal Register today do not
establish emissions limits for such
units, and therefore the concerns of the
commenters that such units would have
to comply with CAA Section 129
standards have been addressed for this
population of combustion units.


Comment: Many argued that all used
oil is a traditional fuel and should not
be considered a solid waste regardless of
its chemical composition, as it is treated
as a valuable product no different than
virgin fuel oil. Thus, some commenters
agreed with EPA that on-spec used oil
is a traditional fuel, but disagreed with
the Agency's determination that off-spec
used oil is a solid waste.


Other commenters believe that that
used oil, both on- and off-spec, falls
within the "ordinary everyday sense" of
discarded materials whether they are
burned or not and that all used oil
should be classified as a solid waste.
Indeed, EPA does not identify any
situation in which these secondary
materials are not wastes, except when
they are burned for energy recovery.
Thus, EPA is essentially claiming that
non-hazardous secondary materials,
including used oil, which would
otherwise indisputably be wastes
become non-wastes solely because they
can be burned with energy recovery.
Neither RCRA nor any of the case law
interpreting RCRA lends the slightest
support to that notion.


EPA's Response: We disagree that off-
spec used oil should be considered a
traditional fuel, or even a non-waste
fuel, since as we have discussed
elsewhere in the preamble, such used
oil contains contaminants at levels that
are not comparable to (or lower than) in
traditional virgin refined fuel oil. In fact,
off-spec used oil may contain
contaminants at levels that are
significantly higher than those in
traditional virgin refined fuel oil. On the
other hand, used oil that has been
determined to be on-spec contains
contaminants at levels below the
maximum concentration limits
established in the standards, levels that
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EPA considers to be comparable to (or
less than) those in traditional virgin
refined fuel oil. 107 In accordance with
40 CFR part 279, once used oil is
determined to be on-spec, it is no longer
regulated under the used oil
management standards.108


We also disagree that we are defining
the use of used oil as fuel oil as the only
situation where used oil is not a solid
waste. RCRA is silent on the issue of
whether or not used oil is or is not a
solid waste. This rulemaking effort is
the first to determine in which
situations used oil would be considered
a solid waste. Additionally, 40 CFR part
279 puts no restrictions on the use of
on-spec used oil once it has been
determined to be on-spec, which
indicates that the Agency has
historically viewed this material as a
commodity and not a waste. We are also
simply not opining on other situations
where used oil is used beyond its use as
fuel as it does not matter for federal law.
States may make their own decisions on
whether other uses are solid wastes.


Comment: Industry commenters argue
that off-specification used oil should not
be considered a solid waste for a
number of reasons relating to the statute
and EPA regulations, as well as policy
preferences. (We elaborate and respond
to each of the comments separately,
below. The comments also refer to on-
specification used oil in much of the
argument, but we have dealt with on-
specification used oil above. Thus, the
comments and responses below only
deal with off-specification used oil
issues.)


Comment: Section 3014 of RCRA did
not classify used oil as a waste and
instead established a separate regulatory
program for used oil. This section
provides EPA with authority to regulate
used oil that is recycled, independent of
any determination whether or not used
oil is a waste. Moreover, RCRA section
1004(37) defines used oil to include
"recycled oil" that is "burned."
Consistent with this provision, the used
oil regulations in 40 CFR part 279 state
"EPA presumes that used oil is to be
recycled unless a used oil handler
disposes of used oil, or sends used oil
for disposal." 40 CFR 279.10(a). The
commenters claim that these provisions
mean that "disposal" is separate from


107 See Used Oil Final Rule, 5o FR 49181


(November 29, 1985).
108 Once used oil is claimed to be on-spec and the


marketer complies with the requirements for
analysis and record retention, notification, and
record tracking shipment to on-specification
burners, it is no longer subject to other management
standards. We note that today's rule does not
change any of the regulations in place that regulate
on-spec used oil.


"burning" because "disposal" must be
separate from "recycling." Thus,
"recycling" is separate from "solid
waste" because the two terms are
mutually exclusive.


In addition, the 40 CFR part 279
regulations already define what is
legitimate used oil recycling under
section 3014 of RCRA, which includes
recycling of off-specification used oil
with appropriate environmental
safeguards. EPA cannot now reverse this
determination without a reasoned
analysis.


Another provision of EPA's hazardous
waste regulations, 40 CFR section
261.33, supports this position with
respect to whether off-specification used
oil is a solid waste. Under this
provision, commercial chemical
products and intermediates and off-
specification variants listed as
hazardous wastes in 40 CFR 261.33, as
well as some other materials not
relevant here, are solid wastes when
burned for energy recovery unless the
commercial chemicals are themselves
fuels. Commercial chemicals that are
themselves fuels are not wastes when
burned for energy recovery. According
to the comments, even off-specification
variants of the commercial chemical
products may be burned as fuels and not
be considered solid waste. See 40 CFR
261.33(a) and (b); 40 CFR
261.2(c)(2)(B)(ii). The argument is that
off-specification used oil should also be
treated as a non-waste when burned for
energy recovery. That is, used oil, even
if off-specification, should be
considered a product and not a waste
under the rationale that used oil is a
commercial chemical product. Further,
EPA should not treat off-specification
potentially hazardous wastes different
from off-specification non-hazardous
wastes.


EPA's Response: EPA disagrees that
this analysis of the statute and
regulations shows that off-specification
used oil is not a solid waste. The
Agency agrees that section 3014 of
RCRA does not classify used oil as
either a waste or a commodity.
However, section 1004(37), also, does
not define "recycled oil" as either a
waste or a commodity. As EPA has
explained elsewhere in this preamble,
the recycling of secondary materials, per
se, does not mean that such materials
are either wastes or not. Wastes may
have value and may be recycled, but
they are still wastes. Used oil may be
recycled by being "burned," as provided
under 1004(37), or may be recycled in
any number of other ways. The mere
fact that the secondary material is
recycled is not dispositive for
determining whether it is a waste. Thus,


under the statute, contrary to the
commenter's view, "recycling" and
"solid waste" are not mutually
exclusive. This means that EPA must
decide whether the secondary material
is a waste based on the definition of
solid waste in RCRA 1004(27) by
deciding whether material is
"discarded" in the plain meaning of the
word.


Similarly, part 279 does not provide
that the terms, "recycling" and "solid
waste," are mutually exclusive. Section
279.10(a) does distinguish between
materials that are clearly "disposed of'
by, for example, being thrown into a
landfill, but makes no determination as
to whether recycled secondary material
is "discarded" in any other sense. Both
ILCO and Owen Steel, for example,
provide examples of recycling of wastes.
As EPA continues to emphasize, wastes
may be recycled even by being burned
for energy recovery, but they are still
wastes.


As mentioned above, based on the
information received and the record
established for this rulemaking, we have
concluded that off-spec used oil does
not meet the legitimacy criteria. EPA
has determined that off-specification
used oil is a solid waste when burned
for energy recovery because it has
greater contaminant levels than fuel oils
and its markets are limited due to this
contamination. In particular, 40 CFR
part 279 restricts the burning of off-
specification used oil to industrial
furnaces, industrial boilers, utility
boilers, certain used oil-fired space
heaters, and hazardous waste
incinerators and specifically excludes
non-industrial boilers, such as those
located in apartment and office
buildings, schools, and hospitals. For a
more detailed discussion of off-spec
used oil, see 75 FR 31865. On-
specification used oil, on the other
hand, is not a waste because it has
contaminant concentrations similar to
fuel oils. Due to this, 40 CFR part 279
does not restrict where on-specification
used oil can be burned. The definitions
cited by the commenters in the statute
and regulations do not affect these
determinations.


Section 261.33, also, does not affect
EPA's interpretation of the waste status
of used oil. That provision deals with
hazardous wastes and EPA has
repeatedly stated that it is not reopening
its RCRA subtitle C regulations for
comment. In any event, however,
section 261.33 provides that chemicals
manufactured as a fuel may be burned
for energy recovery. It does not apply to
secondary materials that may later be
used as fuels when their original use
was different.
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Furthermore, EPA is not making any
changes to 40 CFR part 279 by virtue of
this rule. The Agency is not reversing
itself on any part of 40 CFR part 279.
Also, 40 CFR part 279 makes no
determination regarding the nature of
the CAA regulations for any facilities
that burn used oil and EPA is not
amending 40 CFR part 279 to state
whether any used oil is a waste or not.
Based on the current provisions of
40 CFR part 279, it is entirely reasonable
for the Agency to find that on-
specification used oil is not a waste,
while off-specification used oil is a
waste. Also, we would note that off-spec
used oil may still be burned in the same
types of facilities provided in 40 CFR
part 279, but the CAA must determine
how they are to be controlled based on
the fact that the off-spec used oil is a
waste.


Comment: If EPA classifies burning
off-specification used oil as a waste, it
will no longer be covered by the
Part 279 Used Oil Management
Standards. As EPA noted when it
promulgated the Part 279 Used Oil
Management Standards, section 3014
only authorizes the regulation of oil that
is destined for recycling, not oil that is
"discarded."


EPA's Response: EPA disagrees with
this comment. As noted above, EPA is
not changing the used oil regulations
and off-spec used oil burned as a waste
would still be subject to 40 CFR part
279. The commenter is conflating the
clear disposal of used oil-throwing it
in a landfill, for example-with the
concept of "discard." "Discard" is not
used in 40 CFR part 279 and "disposal"
is not a congruent term to "discard."
That is, the regulations at 40 CFR part
279 do not discuss or address whether
used oil has been discarded; rather the
requirements ensure that used oil that is
recycled is done so in a manner that
protects human health and the
environment.


Also, as noted repeatedly in the
rulemaking record, wastes may be


recycled as a fuel, but they would still
be wastes and would be discarded. The
determination in this rule that off-spec
used oil is a waste only means that the
facilities that burn it are burning it as a
waste and they will be subject to the
appropriate CAA authorities. EPA has
not previously opined as to the
consequences under the CAA of the
various facilities that burn used oil.


Comment: If EPA fails to classify off-
specification used oil as a product, it
will be in violation of the Congressional
mandate to promulgate regulations that
"do not discourage the recovery or
recycling of used oil, consistent with the
protection of human health and the
environment." 42 U.S.C. 6935(a).


EPA's Response: EPA disagrees with
this comment. The Agency is
constrained by the provisions of RCRA
that define solid waste as material that
is discarded. Furthermore, we feel the
definitions established in this
rulemaking in fact do not discourage the
recovery or recycling of used oil. For
example, EPA is specifically clarifying
in this final rule that used oil
combusted in an oil-fired space heater
that meets the provisions of 40 CFR
279.23 need not be tested to establish
whether or not such oil is on or off-spec.
This includes used oil generated by
small facilities such as auto repair shops
and machine shops that have such
units, and used oil-generated by
homeowners who change their own oil
(referred to as "do-it-yourself" or "DIY"
oil) that are burned in such units. This
is because the CISWI regulations
promulgated elsewhere in the Federal
Register today do not establish
emissions limits for such units, and
therefore the concerns of the
commenters that such units would have
to comply with CAA Section 129
standards have been addressed for this
population of combustion units.


Comment: Commenters argued that
contaminant concentrations found in
"off-spec used oil" is comparable to
traditional fuels. While commenters


submitted studies that looked at both
on-spec and off-spec used oil to support
this assertion, Table 4 only summarizes
data presented in the comments on the
contaminant levels in off-spec used oil
as compared to fuel oil and coal. In
U.S. Study 1, 55 samples were collected
"throughout the USA" from facilities
that combust used oil in space heaters
and/or small boilers. Two of the 55
samples were off-spec; one was off-spec
for total halogens and the other was off-
spec for cadmium. The researchers
identified the off-spec used oil for total
halogens was an industrial oil that
contains non-hazardous chlorinated
paraffin and the other was from a
military operation. Table 4 presents the
data on the two samples that were off-
spec. In the U.S. Study 2, researchers
looked at a database of used oil samples
maintained by a national commercial
laboratory. The database contained over
3,500 used oil samples from the U.S.
and other countries on which over
17,000 analyses were performed from
2008 to present. Between 24 and 53
samples in this dataset exceed the
specification for one of the
contaminants-specifically for total
halogens and chromium. The
researchers speculated that the high
levels of halogens were due to non-
hazardous chlorinated paraffin which is
used (added to the oil by lubricant
manufacturers) in industrial oils
designed to encounter high pressure.
The researchers did not speculate on the
reasons for the high levels of chromium.
Table 4 presents the data on the off-spec
samples, only. In the Canadian study,
230 samples of used oil were collected
from various businesses in Ontario,
Canada between 2003 and 2010. Of
those samples, four were off-spec for
arsenic, but not by significant amounts.
The commenters did not speculate on
the reasons for the high levels of
arsenic. Table 4 presents the results of
the analysis of the four off-spec samples.


TABLE 4-CONTAMINANT CONCENTRATIONS IN OFF-SPEC USED OIL AND TRADITIONAL FUELS


U.S. U.S. Canadian Fuel oil
Material study 1 lo9 study 2110 study 111  1 No. Coal 1 13


12,4,6112


# S am ples ...................................................................................................... 2 24-53 4 U nknow n U nknow n.
Year ................................................................................................................ 2010 2010 2003-2010 U nknow n U nknow n.
Containment Concentrations:


Total Halogens (ppm):


M inim um .......................................................................................... 2 ,700 N R 42 .2 <500 13 ,140
M a x im u m ......................................................................................... 6 ,17 0 N R 15 1 .0
M e d ia n ............................................................................................. 4 ,4 3 5 6 ,6 4 2 8 0 .5
A v e ra g e ........................................................................................... 4 ,4 3 5 9 ,4 0 9 8 8 .6


As (ppm):
M in im u m .......................................................................................... 1.0-120
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TABLE 4-CONTAMINANT CONCENTRATIONS IN OFF-SPEC USED OIL AND TRADITIONAL FUELS-Continued


U.S. U.S. Canadian Fuel oil
Material No. Coal 113


study 1 109 study 2110 study 11 1  1,2,4,6112


M axim um ......................................................................................... <1.0 NR 6.7
M edian ............................................................................................. <1.0 <1.0 6.1
Average ........................................................................................... <1.0 1.95 6.0


Cd (ppm):
M inim um .......................................................................................... 0.30 NR <0.92 <1.2 0.2- 5.0
M axim um ......................................................................................... 2.60 NR <1
M edian ............................................................................................. 1.45 0.13 0.97
Average ........................................................................................... 1.45 0.69 0.97


CR (ppm):
M inim um .......................................................................................... <4.0 NR <1.2 <2.3 1.0- 90
M axim um ......................................................................................... <4.0 NR 2.2
M edian ............................................................................................. <4.0 16.0 2.0
Average ........................................................................................... <4.0 20.9 2.0


Pb (ppm):
M inim um .......................................................................................... 14 NR <4.6 7-57 0.5-0.9
M axim um ......................................................................................... 15 NR 17.0
M e d ia n ............................................................................................. 1 5 1 1 .0 5 .6
Average ........................................................................................... 15 35.2 8.2


NR = Not Reported.


EPA's Response: While data was
submitted regarding higher levels of
contaminants in coal than in off-spec
used oil, coal is not an appropriate
comparison for used oil since some
combustion units that burn used oil can
alternatively only burn fuel oil and not
coal (such as space heaters). Thus, used
oil should be compared to fuel oil. The
specifications promulgated under 40
CFR 279.11 were developed by looking
at contaminants in fuel oil and the risks
posed by those contaminants. The data
submitted states that the average total
halogen content of off-spec used oil
from one study is 9,409 ppm (with the
on-spec concentration of 4,000 ppm
maximum). Also, off-spec used oil
contains as much as 21 ppm of Cr, on
average, (with the on-spec concentration
of 10 ppm maximum). Thus, off-spec
used oil does not meet the legitimacy
criterion for contaminants.


When EPA created the specification
levels set in 40 CFR 279.11, it identified
those levels as being comparable to fuel
oils. EPA maintains that these levels are
appropriate standards to measure what
should and should not be burned in
CAA section 112 and 129 units. Thus,
off-spec used oil (those oils that do not
meet the specification levels set in 40
CFR 279.11) is deemed to have more
contaminants than fuel oils produced


1
0 9 


Source: EPA-HQ-RCRA-2008-0329-0799.2


11
0 


Source: EPA-HQ-RCRA-2008-0329-1273.1
Attachment B


111 Source: EPA-HQ-RCRA-2008-0329-0799.4
11


2 
Source: EPA-HQ-RCRA-2008-0329-0799.2,


EPA-HQ-RCRA-2008-0329-1273.1, Attachment B
113Ibid.


for burning and, therefore, are a solid
waste.


Comment: EPA is ignoring the fact
that the level of contaminants in a
secondary material is not dispositive of
whether or not a secondary material is
a waste. It is merely an indicator of
whether or not EPA should look more
closely at the recycling activity when
making the waste determination. Levels
of contaminants only insignificantly
higher than those found in traditional
fuels hardly imply a purpose of
disposal, assuming the secondary
material being combusted is otherwise a
valuable fuel. Only when a material
contains contaminants at significantly
elevated levels does it begin to become
reasonable to presume that there may be
an intention to discard.


EPA's Response: We agree that
contaminant levels are an indicator of
waste activity and we have investigated
the case of off-spec used oil to fully
assess if its use in a combustion unit is
truly a waste activity. As a result of our
investigation, it is clear from the data in
Table 4 that off-spec used oil does not
contain comparable levels of
contaminants to fuel oils.


Comment: In the context of
determining whether a hazardous
secondary material is a solid waste, EPA
recognizes that legitimate recycling can
occur even if the material has higher
levels of toxics than virgin materials. To
show this, the comment cites a
discussion by the Agency in an earlier
rule in which foundry sands are reused
for mold making in a facility's sand
loop. The comment argues that it is


relevant that the sands used to make the
molds may have significantly higher
concentrations of hazardous
constituents than virgin sand. However,
because the sand is part of an industrial
process where there is little chance of
the hazardous constituents being
released into the environment or
causing damage to human health and
the environment, these levels would not
affect the legitimacy of the recycling
process.


EPA's Response: EPA disagrees with
this comment. In the first place, the
Agency is not reopening its hazardous
waste regulation. EPA's identification of
the legitimacy criteria is based on the
record for today's action, and does not
address hazardous waste. In any event,
the discussion of foundry sand
contamination, even though it would be
a hazardous waste without application
of the legitimacy criteria for that rule,
presents what appears to be a vastly
different recycling situation. In this rule,
combustion will result in releases to the
air. This is why the rule calls for
restrictions on burning. The foundry
sand example is a closed loop system
and is not implicated by contamination
problems that releases lead to the
atmosphere. We would also note that in
a March 28, 2001 letter from Elizabeth
Cotsworth, then Director of the Office of
Solid Waste and Eric Schaeffer, then
Director of the Office of Regulatory
Enforcement to Amy Blankenbiller of
the American Foundry Society, we also
discussed the use of foundry sand as
part of the sand loop for mold-making
being part of a continuous industrial
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process. 11 4 However, the letter also
made clear that the letter did not
address the thermal processing of sand,
which would be a combustion unit, and
would be more equivalent to a scenario
that is addressed in today's final rule.


Comment: Commenters argued that
processing of off-spec used oil is
contrary to the goals of energy efficiency
and wise resource utilization. They
argued that the rule should continue to
allow/follow the rules set forth in 40
CFR 279.11 as it pertains to used oil as
a viable and not discarded fuel. That is,
if off-spec used oil is blended with
virgin oil or on-spec used oil to meet the
40 CFR part 279 used oil specs, the
resulting oil should be considered a
legitimate fuel product.


Other commenters argued, however,
that when these materials are distilled
into fuel, they are still wastes, regardless
if they have been blended or processed
to obtain an on-spec material. Wastes
are always wastes and their status
cannot be changed through simple
processing.


EPA's Response: Whether or not
processing of used oil is contrary to the
goals of energy efficiency, off-spec used
oil contains more contaminants than
traditional fuels, and thus, is not a
traditional fuel. In addition, as we have
stated previously, the regulations at 40
CFR part 279 do not discuss or address
whether used oil has been discarded, as
commenters have claimed, but rather
ensure that used oil that is recycled is
conducted in a manner that protects
human health and the environment. To
that end, we encourage, and the RCRA
used oil regulations currently allow, the
processing of off-spec oil to create on-
spec used oil as per 40 CFR 279.50,
which states that processing "includes,
but is not limited to: blending used oil
with virgin petroleum products,
blending used oils to meet the fuel
specification, filtration, simple
distillation, chemical or physical
separation and re-refining." There is
nothing in today's rule that would
change this requirement.


We also disagree with commenters
that processing of off-spec used oil into
on-spec used oil still renders it a waste.
EPA's regulations at 40 CFR 279.11 state
that, once oil is determined to be on-
specification in accordance with the
regulations in Part 279, the used oil
regulations do not apply to the material.
On-specification used oil is for all
intents and purposes the same as oil
refined as a product fuel in the first
instance and the Agency is not


114 A copy of this letter can be found in the
docket to today's rule.


reopening its 40 CFR part 279
regulations.


Comment: Commenters argued that
used oil, particularly from automobiles,
is on-specification and facilities that
burn automobile oil should be allowed
to burn them under CAA section 112,
along with other on-spec used oil.
Comments base this determination on
the elimination of leaded gasoline.
Commenters also supplied studies to
support this assertion. 1


1
5


EPA's Response: The data provided in
the comments indicates that a very
small portion of used oil is off-spec.
Assuming the data is representative of
used oil, most used oil will be an
alternative fuel (within the definition of
a traditional fuel). This does not allow
us to make a broad classification that,
because only a small portion of used oil
is off-spec, used oil can be generally
classified as on-spec. On the other hand,
the data in the studies submitted by
commenters indicate that used oil
obtained from small, private
automobiles serviced by DIYers and
auto repair shops will be on-spec, which
would not be a solid waste. In addition,
as we describe elsewhere in today's
preamble, persons can submit a non-
waste determination petition if they
believe that their used oil is not a waste.


Comment: Many commenters stated
that there are numerous auto repair
shops that use used oil to fuel their
space heaters, which do not (or would
not likely) meet the air pollution
controls required by the CAA section
129 standards. The commenters argue
that such auto repair shops will no
longer be able to use off-spec used oil
in their space heaters if off-spec used oil
is determined to be a solid waste.


Moreover, commenters assert that
auto repair shops will likely not want to
take on the additional burden of testing
the used oil to determine if it is on-spec
in order to use some portion of the
material in their space heaters without
having to comply with the CAA section
129 standards. They further assert that
these shops may illegally dispose of
used oil if they cannot burn it in their
space heaters and they are not located
near a processor. Commenters expressed
concerns that they may also stop
collecting used oil from individuals
who remove their own used oil (do-it-
yourselfers, or DIYers) as they have no
incentive to take the DIYers oil, which
may lead to DIYers illegally disposing of
their used oil.


EPA's Response: In this rule, EPA
determined whether off-specification


115 See documents EPA-HQ-RCRA-2008-0329-
0799; EPA-HQ-RCRA-2008-0329-1273.1; EPA-
HQ-RCRA-2008-0329-1686.


used oil is a solid waste. However,
EPA's regulations promulgated today
under CAA 129 do not apply to space
heaters. Thus, today's rule would not in
any way change the current regulatory
scheme or operations for burning of
used oil in space heaters since the
Agency is not promulgating emission
standards for such units.


In particular, EPA is specifically
clarifying in this final rule that used oil
combusted in an oil-fired space heater
that meets the provisions of 40 CFR
279.23 need not be tested to establish
whether or not such oil is on or off-spec.
This includes used oil generated by
small facilities such as auto repair shops
and machine shops that have such
units, and used oil-generated by
homeowners who change their own oil
(referred to as "do-it-yourself' or "DIY"
oil) that are burned in such units. This
is because the CISWI regulations
promulgated elsewhere in the Federal
Register today do not establish
emissions limits for such units, and
therefore the concerns of the
commenters that such units would have
to comply with CAA Section 129
standards have been addressed for this
population of combustion units.


EPA also points out that anyone
wishing to show that the material is on-
spec does not have to test the used oil,
but can use other information besides
analyses. Specifically, the existing
regulation under 40 CFR 279.72 states
that used oil fuel can be determined to
be on-spec by "performing analyses or
obtaining copies of analyses or other
information documenting that the used
oil fuel meets specifications."


8. Coal Refuse 116


Coal refuse refers to any by-product of
coal mining or coal cleaning operations.
Coal refuse is generally defined by a
minimum ash content combined with a
maximum heating value, measured on a
dry basis. Coal refuse consists primarily
of non-combustible rock with attached
coal that could not be effectively
separated in the era in which it was
mined. Due to advances in coal
preparation technology over the past
century, the processing of coal has
evolved such that materials that are now
generated in the coal mining process,
which would have been considered coal
mining rejects in the past and discarded
in waste piles, are now handled and


1 6 
The proposed rule differentiated between coal


refuse and mined landfill ash. For a discussion
regarding the use of mined landfilled ash as a fuel,
see the coal combustion residuals section for fuels
(Section V.B.9); for a discussion regarding the use
of these non-hazardous secondary materials as
ingredients, see the coal combustion residuals
section for ingredients (Section V.C.2).
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processed as coal. In the early twentieth
century, coal preparation involved
simple size segregation into lump coal
for domestic use and intermediate-sized
coal for industrial use. Coal fines were
considered unfit for use and were
disposed of as mine rejects in discarded
coal refuse piles. Today, however, coal
preparation plants are much more
capable of separating coal from mineral
matter through processes, such as
density separation and froth flotation.117


Thus, the proposed rule differentiated
between coal refuse that is currently
generated and coal refuse that was
generated in the past and placed into
"legacy" piles. The proposed rule
considered coal refuse that is currently
generated and used as a fuel as not
being abandoned or disposed of and,
therefore, is not considered a solid
waste. On the other hand, the proposed
rule stated that coal refuse placed in
legacy piles has clearly been discarded,
thus meeting the definition of a solid
waste material. With regard to coal
refuse from legacy piles, the proposed
rule described the processing of this
non-hazardous secondary material as
involving separation through the use of
screens or grizzlies, blending, crushing,
or drying. Although we understand that
virgin coal is similarly processed, the
proposal stated that the Agency believes
that such operations would constitute
"minimal processing" and would not
meet the processing definition, as
proposed. Thus, under the proposed
rule, coal refuse abandoned in legacy
piles would be considered solid waste,
as would the coal refuse that has been
processed and used as a fuel in what
was considered to be a minimal set of
sizing activities.


The proposal also noted one
commenter who contended that coal
refuse contained elevated levels of
mercury, chromium, and lead when
compared to other coals. Because the
proposal already determined coal refuse
in legacy piles to be a solid waste
(discarded and insufficiently
processed), we did not believe it was
necessary to determine whether coal
refuse from legacy piles would satisfy
the contaminant legitimacy criterion.
However, the proposed rule noted that
although coal refuse can contain metals
concentrations that are higher than
found in virgin coal, data also show that
emissions levels from some facilities
burning coal refuse (namely those


117 See National Research Council of the National
Academies (NRC), "Coal Research and
Development," 2007, accessed on May 14, 2008 at:
http://www.nap.edu/catalog.php?record id=11977.
See generally "Materials Characterization Paper on
Coal Refuse," a copy of which is included in the
docket for today's rulemaking.


equipped with circulating fluidized
beds (CFBs)) are lower than most
existing pulverized coal utility boilers.
For the proposed rule's characterization
of coal refuse, see 75 FR 31865-6.


Accordingly, the Agency seems to
have faced a dilemma in deciding how
to treat the "legacy" piles. This dilemma
was reflected in the comments,
described below, which shows an
inherent illogic in treating coal refuse
generated from mining operations today
and used as fuel differently from coal
refuse mined from the "legacy" piles,
which seem to be no different.


Comment: Responding to EPA's
request for comment regarding whether
other fuels in use today should also be
classified as traditional fuels, several
commenters argued that coal refuse
should be considered a traditional fuel,
regardless of when generated, as it has
been used as a fuel for approximately 30
years. Citing the preamble to the
proposed rule, commenters stated that
EPA recognized that "changes in
technology and in the energy market
over time may result in additional
secondary materials being economically
viable to be used as 'traditional' fuels,"
and that the advancement of technology,
specifically the advent of circulating
fluidized beds (CFBs), has allowed coal
refuse to be used as fuels for decades.118
Thus, these commenters reason, it is
most appropriate to consider coal refuse
to be a traditional fuel.


EPA's Response: We begin by
recognizing that we have several
difficulties in dealing with coal refuse.
We are faced with a statute that places
limits on the Agency's ability to cover
"discarded" material. Case law indicates
that a material may not lose its waste
status merely because it has value. As
technology advances, material that has
been a waste may be no different from
material that may today be used as a
product. EPA, in fact, has no
jurisdiction to consider as wastes
currently mined coal that was formerly
"refuse."


Coal refuse is unique, however, from
other non-hazardous secondary
materials addressed in this rulemaking,
as it is generated in the process of
producing fuels (i.e., the mining of coal
for use as fuel) and its subsequent use
and value as a secondary material is also
as a fuel. Since the primary product of
a coal mining operation is itself fuel, we
consider coal refuse to be more akin to
a raw material that is subsequently
processed and utilized to produce a
fuel. In other words, coal refuse is
different from other non-hazardous


118 Referenced citation can be found at 75 FR


31856.


secondary materials, such as used tires
or resinated wood residuals, in that it is
generated in the production of fuel and
can be used itself as a fuel (and in fact
has never been used for anything else).


The two materials that are used in
major quantities today as valuable fuels,
but have formerly been discarded are
coal refuse and tires. A major difference
between these two materials that EPA
finds relevant is that the coal refuse in
the legacy piles has never been used for
anything else and is mined as fuel in the
first place. Tires, on the other hand, are
originally produced for a use that is
fundamentally different from its current
use as a fuel. Cement kiln users do not
ask tire manufacturers to produce tires
for burning in the kilns. Coal, however,
was never used for any other activity. It
was mined years ago to produce a fuel,
but may now be used itself as fuel.
Therefore, coal refuse is fundamentally
different from tires, as well as the other
non-hazardous secondary materials that
are discussed in the preamble to this
final rule.


Responding to commenters that also
noted that coal refuse has been used as
a fuel for thirty years due to advances
in technology, we find this information
useful, but not determinative in our
analysis of whether or not coal refuse
meets our definition of a traditional
fuel. However, the fact that coal refuse
has been used and managed as a fuel for
thirty years when coupled with the fact
that coal refuse is unique from other
non-hazardous secondary materials in
that it is a byproduct of fuel production
processes and is itself a raw material
that can be used as a fuel leads us to
determine that coal refuse that is
currently generated and used as a fuel
should be considered a traditional
"alternative fuel." However, coal refuse
that has been abandoned long ago in
legacy coal refuse piles would not be
considered a traditional fuel that is not
subject to coverage and assessment in
this rule, since it is clearly a material
that has been discarded in the first
instance.


We note that other non-hazardous
secondary materials have also been used
as fuels for similar lengths of time or
even longer, but would not be
considered traditional fuels. We again
emphasize that our decision to classify
coal refuse as an alternative fuel is
based both on the fact that it has been
used and managed as a fuel for thirty
years combined with the fact that we
find coal refuse to be distinctive among
the other non-hazardous secondary
materials at issue in today's rule; i.e.,
coal refuse is in fact raw material coal
that is generated as a result of coal
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mining operations whose primary
product is fuel.


We also note that our characterization
of coal refuse that is currently generated
as an alternative fuel is not inconsistent
with the proposed rule's
characterization of this material. The
proposed rule stated that currently
generated coal refuse would not be
abandoned or disposed of and,
therefore, not a solid waste. The
proposed rule did not, however,
specifically state that coal refuse that is
currently generated is a traditional fuel.
For clarity, it is appropriate to do so
today, and will amend our definition of
traditional fuels to also include
alternative fuels that reflect this
determination.


As previously discussed, coal refuse
that has been placed in legacy piles
would not meet the definition of
traditional fuels, as they clearly have
not been historically used and managed
as a fuel. It is clear that coal refuse
abandoned in legacy piles has been
discarded and managed as a waste. Our
rationale for this distinction between
coal refuse that is currently generated
and coal refuse that was placed in
legacy piles is further discussed in the
comment response below. Thus, coal
refuse that has been placed in legacy
piles would be considered solid waste
unless it is processed into a legitimate
fuel product. We respond to comments
received regarding the processing of
coal refuse later in this section.


Comment: Many commenters stated
that all coal refuse should be considered
a "fuel," regardless of when the coal
refuse is generated and urged EPA to
eliminate the "false distinction" based
on when the coal was mined (i.e., coal
refuse that is mined from legacy piles
shares the same characteristics as coal
refuse that is generated today).


At least one commenter cited 40 CFR
60.41 as defining "fossil fuel" as "natural
gas, petroleum, coal, and any form of
solid, liquid, or gaseous fuel derived
from such materials for the purpose of
creating useful heat." The commenter
went on to cite 40 CFR 60.41b, which
states that "Coal means * * * coal
refuse * * " 119 and argues that this
definition in the regulation has nothing
to do with when the coal refuse was
generated and should always be
considered a fuel.


EPA's Response: We disagree with the
comments contending that coal refuse
placed in legacy piles should be


119 "Coal means all solid fuels classified as
anthracite, bituminous, sub-bituminous, or lignite
by the American Society of Testing and Materials
in ASTM D388 (incorporated by reference, see Sec.
60.17), coal refuse, and petroleum coke * * *" See
40 CFR 60.41b.


characterized and regulated the same as
coal refuse that is generated currently,
as this fails to acknowledge that such
coal refuse has been discarded. As has
been discussed, the statutory definition
of solid waste turns on whether or not
a material has been discarded in the first
instance. Courts have consistently held
that the term "discard," is to have the
ordinary, plain-English meaning (i.e.,
"disposed of," "thrown away," or
"abandoned"). As coal refuse placed in
legacy piles have clearly been
abandoned, we cannot ignore the fact
that these materials have been discarded
in the first instance and, therefore, do
not agree with the contention that this
construct represents a "false
distinction." The resulting distinction
may lead to results that some may find
illogical, but we are faced with the
definition of "discard" and the fact that
the mere fact that discarded material
may have value does not allow the
material to lose its waste status.


Although we recognize that all coal
refuse is (and was) generated during the
fuel production process and are more
akin to raw materials, coal refuse that
has been abandoned in legacy piles have
not been historically used and managed
as a fuel and therefore cannot be
considered a traditional fuel. Because
the technology did not exist that could
effectively make use of the fuel value of
these materials at the time of their
generation, they were managed as
wastes and abandoned in legacy piles.
While we find that currently generated
coal refuse should now be considered
alternative fuels for the reasons stated
above, we cannot ignore that coal refuse
that has been placed in legacy piles
have clearly been discarded and, thus,
unless these materials are "sufficiently
processed" and satisfy all legitimacy
criteria for fuels, these secondary
materials would be considered solid
wastes when burned as fuels in
combustion units.


Regarding the comments that argue
that EPA has previously defined coal to
include coal refuse, we note that this
information was helpful, but disagree
the cited regulatory definitions control
in this rulemaking. The cited
definitions, which are included in the
standards of performance for new
stationary source regulations, were
developed pursuant to the CAA and do
not address the issue of discard. Today's
rulemaking is being promulgated under
RCRA, which, as mentioned above,
hinges on the whether or not the non-
hazardous secondary material at issue
has been discarded. EPA also
reemphasizes that the distinction is not
between "fuel" and "waste," but between
fuel that is a commodity (not a waste


because it has not been discarded) and
waste fuel that has value, but is still a
waste.


In the same CFR sections cited by
commenters which define coal as
including coal refuse, we note that coal
refuse is defined as meaning "waste-
products of coal mining, cleaning, and
coal preparation operations (e.g., culm,
gob, etc.) containing coal, matrix
material, clay, and other organic and
inorganic material" 120 and "any
byproduct of coal mining or coal mining
operations with an ash content greater
than 50 percent, by weight, and a
heating value less than 13,900 kJ/kg
(6,000 Btu/lb) on a dry basis." 121 These
definitions highlight the uniqueness of
coal refuse and in fact support the
distinction we are making between coal
refuse that is currently generated and
coal refuse that has been placed in
legacy piles. That is, it may be
appropriate to consider coal refuse to be
within the definition of coal because it
may now be used as coal, while at the
same time, it may also be appropriate to
consider coal refuse to be a "waste-
product" or "byproduct" of coal mining
operations. EPA's evaluation that coal
refuse that is currently generated and
used as a fuel has never been discarded
and should be considered an alternative
fuel, while discarded coal refuse should
be considered a solid waste, is
consistent with these regulatory
definitions.


Comment: Most commenters
addressing the issue of processing coal
refuse stated that coal refuse from legacy
piles is processed the same way as is
virgin coal; that is, the processing of
these materials includes the use of
grizzlies, screens, and blending to
improve the quality, remove metal
objects, reduce the ash content, reduce
the sulfur content, and reduce
concentrations of various constituents.
These comments maintained that this
level of processing should satisfy EPA's
definition of "processing" because the
processing that occurs is designed
specifically to improve the fuel quality
and remove contaminants in the process
(for example, metals that are removed
with ash that is screened out).


One commenter stated that it is
illogical and problematic for EPA to
propose a minimal level of processing
that requires additional activities than
are used to prepare virgin materials for
use. This commenter provides the
example of a company that recovers coal
refuse from previously discarded piles,
screen the refuse to remove large pieces
of slate and rock, conducts a chemical


120 See 40 CFR 60.41.


121 See 40 CFR 60.41b.
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analysis to identify Btu, ash, and sulfur
characteristics, hauls the coal refuse to
its preparation plant where it is cleaned
just like mined coal, and then sold as is
or blended with mined coal to meet
contractual orders. This commenter
argues that EPA did not provide
adequate justification in the proposed
rule for why this process would be
insufficient to turn a once discarded
non-hazardous secondary material into
a non-waste fuel product.


Additionally, commenters noted that
in the case of facilities burning coal
refuse, regardless of whether it is
generated currently or was placed in
legacy piles, the engineering design of a
CFB is based on the quality of the coal
refuse available to be burned in the
boiler. In other words, considerations
for use of the coal refuse as a fuel
precede facility construction and
directly impact boiler design and
application. Therefore, coal refuse from
legacy piles that is processed in this
manner (i.e., in the same manner as
currently generated coal refuse) should
not be considered a solid waste.


EPA's Response: As finalized in
§ 241.2, the term "processing" is defined
as meaning "any operations that
transform discarded non-hazardous
secondary material into a non-waste fuel
or non-waste ingredient product.
Processing includes, but is not limited
to, operations necessary to: remove or


destroy contaminants; significantly
improve the fuel characteristics of the
material, e.g., sizing or drying the
material in combination with other
operations; chemically improve the as-
fired energy content; or improve the
ingredient characteristics. Minimal
operations that result only in modifying
the size of the material by shredding, do
not constitute processing for purposes of
this definition." We have determined
that this definition encompasses an
appropriate level of processing
necessary to render a discarded material
into a non-waste product.


As several commenters noted, the
processes that are employed to recover
coal refuse that has been placed in
legacy piles in order to be used as fuels
are the same as the processes that virgin
coal is subject to. As discussed above,
coal refuse is unique from other non-
hazardous secondary materials in that it
is a byproduct of fuel production
processes and is itself a raw material
that can be used as a fuel. Because coal
refuse is essentially raw material coal,
which is generated in the production of
fuel and can be used itself as fuel, we
agree with the commenter who stated
that it would be illogical to require a
different level of processing for
discarded coal refuse than is used for
virgin coal. Therefore, coal refuse that is
recovered from legacy piles and used as
fuel that is subjected to the types of


operations that are used to process
virgin coal, which serve to both increase
energy values as well as reduce
contaminants, would meet our
definition of processing and would not
be considered solid waste, provided
these materials satisfy our legitimacy
criteria, which they do since currently
mined coal is certainly a legitimate fuel
and is the same as those from the legacy
piles.


Comment: EPA received comments
providing new contaminant data for
coal refuse. However, some commenters
acknowledged that coal refuse can have
higher levels of some metals, but agreed
with EPA that coal refuse is typically
used as a fuel in newer boilers equipped
with CFBs, which have emissions levels
lower than most existing coal utility
boilers. 122 One commenter stated that
notwithstanding the higher metals
content of coal refuse, CFBs typically
capture between 90-99 percent of
mercury and other metals. While most
commenters noted that emissions levels
associated with burning coal refuse are
similar to those found when burning
virgin coal, one commenter did provide
a comparison in concentration levels of
various contaminants between coal
refuse and regional coal samples. A
selection of the specific data provided
by the commenter is replicated in Table
5 below:


TABLE 5-COMPARISON OF TRACE METAL CONTENTS (PPM) OF REGIONAL COAL SAMPLES AND COAL REFUSE FROM
LEGACY PILES, AS PROVIDED IN COMMENTS ON THE NHSM PROPOSED RULE


Sample description Sample ID Sb As Be Cd Cr Co Pb Mn Hg Ni P Se


Coal samples from No. Samples ............. 244 244 244 244 244 244 244 244 244 244 244 244
USGS database-
Cambria, Indiana,
and Somerset
Counties, PA 123.


Minimum ................... 0.11 0 0.6 0.01 2 1.5 0.8 2 0.00 3.4 22 0.68
Maximum .................. 7.80 200 9.5 1.00 65 34.0 44.0 390 2.90 86.0 3400 20.00


Samples of coal
refuse from legacy
piles located in
Cambria, Indiana,
and Somerset
Counties, PA.


Sample 1 ................... 1.5 50.7 2.1 0.3 80.2 22.7 33.1 134 0.644 44.7 718 7.8
Sample 2 ................... 1.7 53.4 2.1 0.3 84.5 23.8 35.2 139 0.748 50.5 719 8.6
Sample 3 ................... 1.5 47.3 2.1 0.3 84.7 22.8 33.1 144 0.613 47.1 745 8.6
Average ..................... 1.6 50.5 2.1 0.3 83.1 23.1 33.8 139 0.668 47.4 727 8.3


This data indicates that the
concentration of the various
contaminants in the coal refuse samples
were lower for almost all constituents
(including mercury and lead) when


1
2 2 


CFBs ability to achieve lower emissions levels


is due to several factors: (1) CFB boilers are often
newer than many existing pulverized coal utility
boilers and may be equipped with better particulate
matter (PM) controls; (2) CFBs utilize lower
operating temperatures, which result in lower metal


compared to regional coal samples.
According to this data set, only
chromium was consistently higher in
the coal refuse samples than the
regional virgin coal, which also


and NOx emissions; and (3) CFB boilers often add
limestone to their feed to control SO 2 emissions,
which results in greater fixation to the ash.


123 Coal sample data found in the U.S. Geological


Survey-National Coal Resources Data System. For


indicates that the difference in
concentration may be much closer than
previously indicated in the preamble to
the proposal.124 Therefore, provided


more information, see http://energy.er.usgs.govl
coalqual.htm).


124 Data provided by the commenter indicated
that the average chromium levels of coal refuse was
83.1 ppm, whereas the range of chromium levels for
the regional virgin coal samples was between 2-65


Continued
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that coal refuse from legacy piles are
sufficiently processed, this commenter
asserts that coal refuse would pass the
contaminant legitimacy criterion and
should therefore not be classified as a
solid waste.


EPA's Response: Regarding the
contaminant levels in coal refuse in
legacy piles, we agree with those
commenters who acknowledged that
coal refuse can have higher
concentrations of some metals than is
found in virgin coal. As noted in the
proposed rule, at least one commenter
on the ANPRM contended that coal
refuse could have up to four times more
mercury and chromium, and three times
more lead than virgin coal.12 5 We note
that this commenter did not provide
primary sources for this data, a point
which was raised by at least one
commenter. We generally recognize,
however, that available data show that
coal refuse placed in legacy piles often
has higher metals concentrations than
non-refuse coal concentrations, but we
would presume that the levels of
contaminants are the same as in
currently mined coal that would have
been placed into these piles in the past.
We also recognize that contaminant
levels will vary significantly depending
upon the region and type of coal at
issue. 126


As discussed above, we now
determine that coal refuse that is
currently generated should be
considered an alternative fuel. On the
other hand, coal refuse that is recovered
and processed from the discard
environment would need to pass the
legitimacy criteria in order to be
considered a non-waste fuel. As coal
refuse is recovered from legacy piles are
subject to the same processes as
currently-generated coal refuse in order
to meet the same fuel specifications,
they would contain any potential
contaminants at levels that are
comparable to or lower than coal refuse
that is currently generated.


We would further note that the
contaminant data provided by the one
commenter demonstrates that there are
also examples of coal refuse taken from
legacy piles satisfying the contaminant
legitimacy criterion when directly
compared to contaminant levels in coal.
Given the regional variations in coal
compositions, the analysis is on point
given the fact that the commenter
compared similar regional coal refuse


ppm. The proposed rule noted that chromium
levels of coal refuse can be up to four times higher
than virgin coal.


125 See 75 FR 31865.


126 See our Materials Characterization Paper on
Coal Refuse, located in the docket for today's final
rule.


and virgin coal samples. Therefore, we
agree with the commenter that there are
instances when coal refuse would also
satisfy the contaminant legitimacy
criterion when compared to virgin coal
as well.


Finally, we would note that although
emissions comparisons are not a direct
indicator of whether these materials
satisfy the contaminant legitimacy
criterion, the emissions from CFBs that
use coal refuse as fuel typically have
lower levels of emissions than typical
pulverized coal burners.


Comment: Several commenters
contended that the management of coal
refuse at mining sites is already
regulated under the Surface Mining
Control and Reclamation Act of 1997
(SMCRA) and that defining coal refuse
as a solid waste would be inconsistent
with SMCRA. Specifically, some
commenters point out that although the
term "solid waste" under RCRA includes
mining waste in the definition, EPA
determined, in accordance with section
1006(c) of RCRA that provides for the
integration of RCRA with SMCRA, that
materials and products associated with
coal mining activities should not be
regulated as hazardous wastes.


EPA's Response: RCRA section
1006(c) pertains to hazardous wastes
under RCRA subtitle C. As such, it is
inapplicable for today's rulemaking,
which is solely concerned with non-
hazardous secondary materials. Thus,
we disagree with those commenters who
cited section 1006(c) of RCRA and
argued that regulation of coal refuse
found in legacy piles should be deferred
to SMCRA. In addition, SMCRA is
concerned with the management and
removal of coal refuse piles at mining
sites. It does not address the issue of
"discard," which is critical to the
definition of solid waste under RCRA,
and as such, which emission standards
coal refuse that is in legacy piles and
burned in a combustion unit is subject
to under the CAA.


9. Coal Combustion Residuals 127128


Coal combustion residuals (CCRs) are
formed during coal-burning processes in


127 In a separate rulemaking effort, EPA has


proposed regulations that will provide for the safe
disposal and management of coal combustion
residuals from utility coal-fired power plants (the
"Coal Combustion Residuals Proposed Rule"). The
proposed rule was published in the Federal
Register on June 21, 2010. See 75 FR 35127.
Today's final rule does not affect that rulemaking
effort, as our rule considers the use of coal
combustion residuals in combustion units as fuels
or ingredients, while the coal combustion residual
proposed rule is concerned with the safe disposal
and management of these residuals in landfills and
surface impoundments. For more information on
the coal combustion residual proposed rule, see
Docket ID No. EPA-HQ-RCRA-2009-0640.


power plants and industrial boilers, and
are produced in various forms that are
categorized by the process in which
they are generated. The proposed rule
differentiated between CCRs (which
include such secondary materials as fly
ash, bottom ash, and boiler slag), that
are currently generated from those CCRs
that have been previously disposed of
(such as, mined landfill ash) and are
used as fuels in combustion units.
Under the proposed rule, currently
generated CCRs that have not been
discarded in the first instance and
satisfy the legitimacy criteria would not
be considered a solid waste when used
as a fuel in combustion units provided
the CCRs were burned in units within
the control of the generator. For
example, the proposal described a
situation where currently generated,
high-carbon fly and bottom ash that is
taken directly from existing boilers is
burned within the control of the
generator at power generating stations.
On the other hand, CCRs recovered from
landfills or other disposal units would
clearly have been discarded in the first
instance and would therefore have to be
sufficiently processed into a non-waste
fuel product and meet the legitimacy
criteria in order not to be considered a
solid waste when used as a fuel.


The proposed rule also noted
comments received on the ANPRM
describing patented processes that
separate the carbon from the fly ash in
order to produce a new fuel product.
Although this level of processing
appeared likely to meet the proposed
definition of processing, the proposed
rule solicited comment on how CCRs
are processed. The proposed rule also
requested comment regarding the extent
to which CCRs are recovered from the
discard environment (e.g., landfills) and
used as fuels. For the proposed rule's
discussion of CCRs used as fuels, see 75
FR 31865-6.


Comment: Most commenters argued
that CCRs, when used in combustion
units, should be classified as ingredients
rather than as fuels. The commenters
often contended that classifying all
CCRs as ingredients would simplify
waste determinations for these
secondary materials by clearly
establishing the appropriate legitimacy
criteria that apply (i.e., facilities would
not need to determine whether the fuel
or ingredient legitimacy criteria apply
based on the primary purpose of the
secondary materials). Some commenters
acknowledged, however, that CCRs can
be combusted (e.g., by electric utilities)
for energy recovery of its carbon content


12
8 


For a discussion of CCRs used as ingredients,


see Section V.C.2 of this final rule.
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or combustion in carbon burn-out (CBO)
units for processing marketable fly ash
products.


One commenter described CBO units,
which they explained burn "unwanted
carbon" from fly ash to produce a low-
carbon fly ash that is more suitable for
use as an ingredient in Portland cement,
as being typically integrated with power
plants. The CBO unit combusts fly ash
from the power plant in a fluidized bed,
extracts the residual energy content of
the fly ash to fuel the CBO, and returns
useful heat to the power plant. The
commenter stated that the major
equipment that comprises the CBO unit
includes a fluidized bed combustor and
heat exchanger to recover heat from the
fly ash combustion. This same
commenter described the heat generated
from the combustion of the carbon in
the fly ash as "valuable" and is typically
recovered from the CBO and used to
heat the host plant's condensate stream,
which reduces the amount of extraction
steam required. In reasoning that this
high-carbon fly ash should be
considered an ingredient, however, the
commenter notes that energy generated
from burning the secondary material is
of secondary importance to the
production of the valuable low-carbon
fly ash to be sold to cement kilns.


EPA's Response: We do not agree with
commenters that all CCRs, when used in
combustion units, should categorically
be defined as ingredients. As some
commenters acknowledged, some CCRs
are indeed used for their fuel value as
opposed to their ingredient value,
especially when re-burned, as in the
case of their use in combustion units by
electric utilities. Therefore, we cannot
categorically classify CCRs as
ingredients when it is clear that, in
some cases, these secondary materials
are being burned for their fuel value
and/or to produce a new secondary
material (i.e., low-carbon fly ash). In
cases where the primary purpose of
using CCRs is for their fuel value and
not for the ingredient value (e.g., by
electric utilities in utility boilers), the
secondary materials must meet the
requirements for fuels, including the
legitimacy criteria, in order to not be
considered a solid waste. In other
words, to the extent that CCRs are used
as fuels, these secondary materials must
remain within the control of the
generator and meet the legitimacy
criteria for fuels or be sufficiently
processed into a new fuel product in
order not to be considered a solid waste.
We note, however, that sources may
petition the Agency for a non-waste
determination for secondary materials
managed outside the control of the


generator, including CCRs. See Section
VII.G.


Regarding CBO units that burn high-
carbon fly ash, creating both energy, as
well as a new marketable ingredient
(i.e., low carbon fly ash), this activity
would not constitute use of these
secondary materials as ingredients.
When the fly ash goes into a CBO unit,
it is clearly not being used as an
ingredient, but is used to produce an
ingredient. It is less clear, however,
whether this activity represents a
legitimate use of these secondary
materials as fuels or should be
considered a type of waste management.
The commenter states that burning of
this fly ash in CBO units provides
"valuable heat" and indicates that the
energy is used in turn to power the CBO
or returned to the power plant, which
indicates that the burning of the fly ash
could constitute a legitimate use as a
fuel. On the other hand, the same
commenter also noted that the fuel
value is "secondary" to its value as an
ingredient and the CBO process as
removing "unwanted carbon" from the
fly ash, which may suggest that the fly
ash is being burned as a waste activity
(i.e., the destruction of the unwanted
carbon in order to generate a marketable
product).


Unfortunately, from the comments
received, we are not able to make a
categorical determination whether or
not the burning of fly ash in these units
would constitute "discard," as it is
unclear whether the carbon is being
destroyed or whether it is actually used
for its fuel value. In other words, the
CBO unit is either "destroying" the
carbon, which would make these
materials a solid waste, or the carbon is
being recovered and used as a fuel, in
which case these materials would not be
considered a solid waste provided they
meet the legitimacy criteria.


While the CBO units are burning the
ash to create a marketable product, in so
doing they may also be utilizing the
separated carbon for its fuel value. The
commenter indicates that use of high
carbon-fly ash in these CBOs may have
more than marginal energy value and
can even be a source of additional
power to an adjoining power plant.
While we do not have sufficient
information to make a categorical
determination regarding the use of fly
ash as a fuel in these CBO units, it is
appropriate for these units to consider
the legitimacy criteria in order to
determine whether or not the fly ash is
being burned for discard or burned
legitimately for its fuel value.


As discussed in Section VII.H,
legitimacy criteria are critical to
ensuring that non-hazardous secondary


materials are being legitimately used. To
the extent that a CBO unit can
determine that it meets the legitimacy
criteria for fuels (including whether the
fly ash has meaningful heating value
and is used as a fuel in a combustion
unit that recovers energy), we would
consider such a use to be legitimate. We
emphasize, however, that mere
destruction of the unwanted carbon
would clearly represent discard and
would by definition fail the meaningful
heating value legitimacy criterion. We
also note that it is not clear from the
comments how the CBO unit recovers
energy and whether it would meet our
definition of a legitimate energy
recovery device. For a discussion of
legitimate energy recovery devices, see
the Response to Comments on Sewage
Sludge (Section V.B.10). If these units
do not legitimately recover energy, they
would not meet the meaningful heating
value criterion. See also Section VIII,
which discusses the types of
notification and recordkeeping
requirements, including documentation
as to how the non-hazardous secondary
material meets the legitimacy criteria,
that a facility using these secondary
materials as fuels that remain within the
control of the generator are subject to.


Finally, we note that the resulting
low-carbon fly ash would be considered
a new secondary material, which would
be considered an ingredient if it is later
used in the production of cement.


Comment: One commenter, a utility,
stated that the proposed rule's setting of
minimum energy content values for a
secondary material to be used as a fuel
and not be considered a solid waste (i.e.,
the meaningful heating value legitimacy
criterion) is inappropriate for the re-
burning of fly ash when producing
concrete quality fly ash, as the coal ash
used for re-burn is selected based on its
mineral content, combined with the
mineralogy of the coal currently being
used as a fuel. The fuel value of the fly
ash is only one technical consideration
when introducing coal ash in
combustion systems for creating
concrete quality fly ash and requiring a
minimum heating value may restrict the
use of high quality fly ash for use in
concrete and other applications.


EPA's Response: We appreciate that
the fuel value is only one of several
considerations made when selecting fly
ash for re-burn; however, in order for fly
ash that is re-burned to not be a solid
waste under today's final rule, it would
need to either remain within the control
of the generator and meet the legitimacy
criteria for fuels, including the
meaningful heating value criterion, or, if
discarded, be processed into a new,
legitimate fuel product. Some
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commenters stated that the energy
content of fly ash when burned is
returned as useful heat. Based on the
comments received, however, it is
unclear whether the fly ash in that
instance would meet the meaningful
heating value criterion, as these
comments do not include enough
information about how much energy is
being recovered from the use of these
secondary materials as fuels. In order to
not be considered a solid waste, the
facility must determine whether the fly
ash meets the legitimacy criteria,
including whether the fly ash has
meaningful heating value and is used as
a fuel in a combustion unit that recovers
energy.


We also note that we are not
establishing a bright line test for
satisfying the meaningful heating value
test. Rather, for purposes of meeting the
legitimacy criteria for fuels, we would
consider non-hazardous secondary
materials with an energy value greater
than 5,000 Btu/lb, as-fired, to have a
meaningful heating value, and satisfy
this legitimacy criterion. However, for
facilities with energy recovery units that
use non-hazardous secondary materials
as fuels with an energy content lower
than 5,000 Btu/lb, as fired, we believe
it is also appropriate to allow a person
to demonstrate that a meaningful
heating value is derived from the non-
hazardous secondary material if the
energy recovery unit can cost-effectively
recover meaningful energy from the
non-hazardous secondary materials
used as fuels. See Section VII.HA for a
discussion of how non-hazardous
secondary materials can satisfy the
meaningful heating value criterion for
fuels.


Comment: Some commenters argued
generally that EPA should not restrict
the source of coal ash that is re-burned
and should allow coal ash that is used
as a fuel to be transferred between
facilities and retrieved from landfills
because it is being beneficially used.
One of these commenters described how
one of its power plants re-burns coal ash
that it receives from two other power
plants that it also owns. This same
commenter also noted that it re-burns
coal ash in one of its power plants that
it has retrieved from an off-site landfill.


EPA's Response: As discussed in
Section V.A.1, EPA is not making a
sweeping arbitrary assumption in
categorizing transferred secondary
materials as discarded. Instead, EPA has
evaluated whether certain categories of
materials are discarded or not. The
Agency has not adopted the extremes of
saying that all burning of secondary
material, regardless of ultimate use, is
waste treatment or that any secondary


material that is recycled for legitimate
fuel value is a commodity and not a
waste. Wastes may have value, but are
still wastes.


Between these broad parameters, EPA
has examined a number of specific
materials, recycled on-site and
transferred for recycling, and
determined whether they would be
appropriately placed within the waste
or non-waste categories. EPA would
consider transferred non-hazardous
secondary materials not to be wastes if
it could make the appropriate findings
for those categories. In fact, the Agency
does so with respect to scrap tires
harvested from vehicles and resinated
wood residuals.


Commenters discussing scrap tires
and resinated wood residuals, however,
provided specific information regarding
how these secondary materials were
managed when they no longer remained
within the control of the generator and
the frequency with which these
materials were collected and transferred
off-site. For example, resinated wood
residuals are routinely transferred
between either intra- or inter- company
facilities and used as either "furnish"
(i.e., raw materials) or fuel at the
receiving facilities. The material being
transferred off-site is used and handled
in the same manner that resinated wood
residuals are used when generated on-
site (such that it is impossible to
distinguish between materials that are
being used as a raw material and those
that are being used as a fuel).


On the other hand, commenters
discussing the use of CCRs as fuels
outside the control of the generator did
so only in general terms. Commenters
provided legal arguments that case law
holds that transfer of such materials
between companies were irrelevant for
determining whether a recycled material
was properly viewed as a solid waste.
See Section V.A.1 for our response to
these legal arguments on the issue of
"transfer" as it relates to the concept of
discard. However, these commenters
did not specify how the proposed rule's
presumption that non-hazardous
secondary materials that are used as
fuels and are managed outside the
control of the generator are solid wastes
was inappropriate for CCRs. In general,
the DC Circuit has not accepted such
presentations in "broad abstraction." See
ABR at 1056.


Because commenters did not provide
sufficient information detailing how
CCRs are managed when transferred
outside the control of the generator, we
are unable to determine whether such
movement of CCRs outside the control
of the generator is or is not indicative
of discard. Thus, such a determination


is best left to the non-waste petition
process, as finalized in today's rule. As
we've discussed, we believe this
petition process is essential because
many non-hazardous secondary
materials are recycled and managed in
many different ways, and the Agency
may lack the specific details in certain
cases to know whether such non-
hazardous secondary materials are or
are not solid wastes. For a discussion of
non-waste determination petitions, see
Section VII.G of today's rule.


Regarding the commenter who
described how one of its power plants
re-burns coal ash that it receives from
two other power plants it also owns, we
would expect that such a situation
would fall within the definition of
"within the control of the generator," as
codified in § 241.2. For the purposes of
today's final rule, "within the control of
the generator" means that the non-
hazardous secondary material is
generated and burned in combustion
units at the generating facility; or that
such material is generated and burned
in combustion units at different
facilities, provided the facility
combusting the non-hazardous
secondary material is controlled by the
generator; or both the generating facility
and the facility combusting the non-
hazardous secondary material are under
the control of the same person. We have
also codified the definition of "control"
as meaning the power to direct the
policies of the facility, whether by the
ownership of stock, voting rights, or
otherwise, except that contractors who
operate facilities on behalf of a different
person as defined in this section shall
not be deemed to "control" such
facilities. See § 241.2. As the commenter
states that it owns the other two plants,
such intra-company movement would
ensure that the materials would remain
within the control of the generator and,
therefore, such CCRs would not be
considered a solid waste when used as
a fuel provided they meet the legitimacy
criteria. In the instance where a facility
is re-burning coal ash that is recovered
from landfills, such coal ash is a solid
waste, as this material has clearly been
discarded. Coal ash that is recovered
from landfills must be sufficiently
processed in order to no longer be
considered a solid waste.


Comment: We received a few
comments regarding the extent to which
CCRs are mined from landfills (i.e.,
recovered from the discard
environment). One commenter asserted
that it was unaware of any recovery of
CCR from disposal sites, while one
another commenter acknowledged that
while it could utilize recovered landfill
fly ash, it was not currently doing so.
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Still another commenter stated it
removes CCRs from landfills and that
such removal for either energy recovery
or beneficial reuse was facilitated by a
regulatory innovation program
sponsored by the state and endorsed by
EPA. Consequently, this commenter
commonly re-burns coal ash that is
recovered from landfills. This
commenter notes that it has developed
and uses patented processes to use this
fly ash, but does not provide specific
details regarding how these secondary
materials are processed.


EPA's Response: It does not appear
that it is a widespread practice for CCRs
to be recovered from the discard
environment (e.g., landfills) and
beneficially used. However, from
comments received both on the ANPRM
and the proposed rule, it appears that at
least some CCRs are being recovered
from the discard environment or could
be recovered from the discard
environment-for example by the one
commenter citing its participation in a
state regulatory innovation program.
Although we recognize the benefits
associated with recovering CCRs from
landfills, these non-hazardous
secondary materials have clearly been
discarded in the first instance and
would have to be sufficiently processed
into a new fuel product (or ingredient
product) to not be considered a solid
waste when used in combustion units.
As we've stated elsewhere in the
preamble, today's final rule is limited to
CCRs used as fuels or ingredients in
combustion units. In other words,
today's rulemaking should not impact
other potential beneficial uses of CCRs,
such as using these secondary materials
as a base material to replace stone or
gravel under roads, parking lots and
buildings.


Comment: EPA received comments on
the ANPRM stating that there are at least
four patented processes for removing
unwanted carbon from fly and bottom
ash that allow the processed ash to
produce both technically compliant ash
for use in concrete and a separate
carbon stream that can be re-introduced
into the boiler for its fuel value. One
electric utility, commenting on the
proposed rule, also mentioned patented
processes for using CCRs recovered from
landfills. However, neither of these
commenters provided specific details
regarding how the CCRs are actually
processed.


EPA's Response: Unfortunately, EPA
did not receive sufficient information
during the comment period describing
the types of processes that CCRs
undergo to be able to make a categorical
determination whether the patented
processes referenced in the proposed


rule would meet the definition of
processing being promulgated in today's
final rule. Although we did receive
some information regarding how CCRs
are processed, we have determined, as
we stated in the proposed rule, that
certain operations are currently being
utilized to recover CCRs from the
discard environment that would likely
meet our definition of "processing." For
example, we are aware of at least one
electric utility that recovers ash from
ponds or landfills and then separates
this secondary material into its
fundamental components: carbon,
silicates, and high-density, iron-rich
materials. A coarse carbon-fuel product
is then recovered by density separation
using concentrating spirals. A fine
carbon-fuel product is also recovered
with flotation cells.129 We believe that
this type of processing operation is
likely to meet our definition of
processing, as it appears that these
operations in fact remove contaminants
and improve the fuel characteristics of
recovered CCRs. Thus, a determination
would need to be made as to whether
such processes meet the definition of
processing, as codified in § 241.2.130


10. Sewage Sludge


The proposed rule classified sewage
sludge (or wastewater treatment sludge)
generated from publicly owned
treatment works (POTWs) as solid waste
when burned as fuels in combustion
units. However, the proposed rule also
specifically solicited comment on
whether it is within the Agency's
discretion to provide a regulatory solid
waste exclusion for sewage sludge when
burned in incinerators in order to
preserve the current framework for
regulating sewage sludge managed
under section 405 of the Clean Water
Act (CWA) and to avoid redundancy.
When making the determination that
sewage sludge is a solid waste when
burned as a fuel in a combustion unit,
the proposed rule stated that the
Domestic Sewage Exclusion (DSE)
under RCRA (see 261.4(a)) does not
apply to the sludge generated from the
treatment process and thus, sewage
sludge is a solid waste if discarded. The
proposed rule also noted that burning
sewage sludge without energy recovery
(i.e., burned for destruction) would


129 See "Materials Characterization Paper on Coal
Combustion Residuals-Coal Fly Ash, Bottom Ash,
and Boiler Slag." A copy of this document has been
placed in the docket for today's rule.


130 We note, however, that burning any secondary
material, including CCRs, in a combustion unit
would not constitute "processing," as determining
whether or not a material is a solid waste must
occur prior to its placement in the combustion unit.
To consider the burning of such materials as
"processing" would be circular.


constitute discard. Responding to
commenters describing POTWs that
recover heat in the form of usable heat
via waste heat boilers, the proposed rule
stated that the Agency does not consider
waste heat boilers to be legitimate
energy recovery devices, but rather
these combustion units are burning the
sewage sludge primarily for disposal
purposes. Finally, the proposed rule
stated that sewage sludge would likely
not satisfy the contaminant legitimacy
criterion, as data indicates that sewage
sludge often contains metals at levels
that are significantly higher in
concentration when compared to
traditional fuels. For the proposed rule's
discussion of sewage sludge, see 75 FR
31866-7.


Comment: Several commenters argued
that EPA has the discretion to exclude
or exempt sewage sludge from this
rulemaking and should exercise that
discretion in order to preserve the
current framework for regulating the
burning of sewage sludge pursuant to 40
CFR 503 (Part 503), which codifies
regulations developed under the
authority of section 405 of the CWA.
These commenters also note that EPA
has a non-discretionary duty to consider
all environmental laws to prevent
duplication when promulgating
regulations under section 1006(b) of
RCRA and that deeming sewage sludge
a solid waste to be regulated under
section 129 of the CAA violates EPA's
non-discretionary duty to harmonize
environmental laws because emissions
from sewage sludge incinerators (SSIs)
are already comprehensively regulated
under other statutes.


EPA's Response: We agree with the
commenters that section 1006(b)
requires EPA to integrate the RCRA
requirements with the requirements of
the CWA and the CAA, as well as other
laws. Section 1006(b) also states that
such integration shall be effected only to
the extent that it can be done in a
manner consistent with the goals and
policies expressed in RCRA and in the
other acts referred to in section 1006(b).
Thus, while we recognize that emissions
from SSIs have been regulated under
other statutes, the purpose of today's
final rule is not to regulate emissions
from SSIs, but rather to determine
whether sewage sludge is or is not a
solid waste to allow the Agency to
decide whether the material must be
combusted under emissions standards
developed under section 112 or 129 of
the CAA. Sewage sludge is one of many
non-hazardous secondary materials that
are discussed and analyzed in this final
rule.


We also note that section 405(d)(5) of
the CWA states that nothing in section
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405 is intended to waive more stringent
requirements established by the CWA or
by any other law. This provision clearly
states that section 405 of the CWA does
not preempt other regulation. Therefore,
we believe today's final rule is
consistent with the goals and policies of
RCRA, the CWA, and the CAA and thus,
satisfies the requirements of section
1006(b).


Comment: Commenters asserted that
Congress wrote section 112 of the CAA
to regulate sewage sludge emissions,
stating that section 112(e)(5) 131 of the
CAA directs EPA to issue emissions
standards under section 112(d) for
POTWs, including SSIs. These
commenters also argued that sewage
sludge quality and incineration is
strictly regulated under the CWA and
that the current regulatory structure
under both the CWA and section 112 of
the CAA is effective and should not be
altered.


EPA's Response: Today's final action
is defining solid waste under RCRA and
as such we are not addressing the
definition of POTW under the CWA or
the requirements of the CAA.


Comment: Several commenters
reiterated the position that the DSE
applies to sewage sludge generated by
POTWs and, therefore, stated that
sewage sludge is exempted from the
definition of solid waste under RCRA.
Citing the preamble to the 1980 RCRA
subtitle C regulations, at least one
commenter stated that the Agency
indicated that once the to-be-developed
regulation under section 405 of the
CWA is promulgated, sewage sludge
would be exempt from coverage under
other sets of regulations. 132 The same
commenter also cites the 1990
Petroleum Refinery Primary and
Secondary Oil/Water/Solids Separation
Sludge Listings Rule (1990 Listings
Rule), which states "It should be noted
that if wastewaters generated at
petroleum refineries are discharged to a
POTW and such wastewaters are mixed
with domestic sewage from
nonindustrial sources, the sludges
generated in the POTW are covered
under the domestic sewage exclusion
and are not included in today's
listings." 133


EPA's Response: For the same reasons
stated in the proposed rule, we do not


13 1 
CAA section 112(e)(5) states, "The


Administrator shall promulgate standards pursuant
to subsection (d) of this section applicable to
publicly owned treatments works (as defined in
Title I of the Federal Water Pollution Control Act
[33 U.S.C.A. § 1281 et seq.] not later than 5 years
after November 15, 1990."


132 See 45 FR 33102 (May 19, 1980).


133 See 55 FR 46364 (November 2, 1990) (Footnote


14).


agree with the comments suggesting that
the DSE applies to the sludge generated
from the treatment process. EPA has
long viewed sewage sludge generated
from POTWs as a solid waste, beginning
with the 1980 Identification and Listing
of Hazardous Waste rulemaking. In that
final rule, EPA stated that the DSE is
"only applicable to non-domestic wastes
that mix with sanitary waste in a sewer
system leading to a POTW." 134 In that
same rule, EPA further said it decided
not to exclude sewage sludge from
regulation under RCRA, since the
statutory expressions regarding the
definitions of "solid waste" and "sludge"
was clear. 13


5


We agree that the 1980 Identification
and Listing of Hazardous Waste
rulemaking referenced by the
commenter states that once the
regulations are promulgated under
section 405(d) of the CWA, sewage
sludge will be exempted from coverage
from "other sets of regulations." The
preamble continues, however, to state:
"In particular sewage sludge that
qualifies as a hazardous waste will be
exempted from this Part [261] and Parts
262 through 265" once this program is
promulgated under CWA section 405.
However, this exclusion is specifically
limited to RCRA subtitle C (i.e.,
hazardous waste),136 and does not apply
to the subtitle D program under RCRA.


Regarding the citation from the 1990
Listings Rule, this footnote is in error
and is inconsistent with our historic
interpretation of the scope of the DSE,
as discussed both in the proposed rule
and today's final rule. Thus, the DSE
does not apply to the sludge generated
from the treatment process.


Comment: Several commenters stated
that sewage sludge has meaningful
heating value and that EPA should re-
evaluate its description of this criterion.


1
34


Id at 45 FR 33097.


135Id at 45 FR 33101. "Under Section 1004(27) of
RCRA, the definition of "solid waste" specifically
includes "sludge from a waste treatment plant." In
defining "sludge," Section 1004(26A) includes
wastes from a "municipal wastewater treatment
plan." Because of these very clear statutory
expressions, EPA must regulate sewage sludge
under RCRA. * * *"


136 We would note that even though the CWA
section 405(d) regulations have been promulgated,
EPA never exempted sewage sludge from the
subtitle C hazardous waste regulations, and thus,
sewage sludge that exhibits any of the
characteristics of hazardous waste must be managed
as a hazardous waste. See 45 FR 33102, May 19,
1980 where it states, "The Agency's strategy for the
development of a comprehensive sewage sludge
management regulation will eventually result in the
establishment of a separate regulation. Once such
a regulation is in place, sewage sludge will be
exempted from coverage under other sets of
regulations. * * * Pending promulgation of this
comprehensive sewage sludge regulation, sewage
sludge will not be specifically excluded from
Subtitle C."


Commenters argued that EPA's
determination that waste heat boilers do
not qualify as combustion units that
recover energy is arbitrary and does not
recognize the significant value of waste
heat boilers and their role in energy
generation. One commenter, a regional
sewer district that estimated roughly 93
percent of its sewage sludge was
"incinerated," stated that four of its
boilers had produced a total of 2.5
billion pounds of high pressure steam
over a twenty-five year span by
converting the heat generated from
burning sewage sludge in multiple
hearth incinerators to high pressure
steam.


EPA Response: We find that most
sewage sludge is burned not for energy
recovery, but for destruction. Sewage
sludge burned in an incinerator for the
purposes of destruction would clearly
meet the meaning of discard, and thus
be a solid waste. While we recognize
that waste heat boilers are useful
devices for providing energy in the form
of steam for secondary processes, the
presence of a waste heat boiler does not,
by itself, change the fact that the unit
combusting the non-hazardous
secondary material is primarily an
incineration unit burning waste for
disposal purposes.


Further, the Agency does not regard
waste heat boilers as legitimate energy
recovery devices because they receive
their energy input from the combustion
of off-gases via a separate combustion
chamber. Under the RCRA program, a
legitimate energy recovery device is one
that meets the definition of a boiler or
an industrial furnace. 137 Among other
criteria, a boiler's combustion chamber
and primary energy recovery section(s)
must be of integral design, unless it falls
under the process heater or fluidized
bed combustion exemption. Thus, a
combustion chamber that is connected
by a duct to a waste heat boiler (or
recuperator/heat exchanger) does not
qualify as a legitimate energy recovery
device.


Unlike boilers, which are specifically
designed to recover the maximum
amount of heat from a material's
combustion, waste heat recovery units
are designed to cool the exhaust gas
stream, and/or to recover, indirectly, the
useful heat remaining in the exhaust gas


137 See February 28, 1984 Memorandum from
John H. Skinner, Director, Office of Solid Waste, to
Thomas W. Devine, Director, Air and Waste
Management Division, EPA Region IV, entitled,
"Guidance on Determining When a Hazardous
Waste Is a Legitimate Fuel That May Be Burned for
Energy Recovery in Boiler or Industrial Furnace." A
copy of this memorandum is included in the docket
for today's rule. For definitions of "boiler" and
"industrial furnace" under RCRA, see 40 CFR
260.10.
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from a combustion unit that has some Comment: Regarding the contaminant generated sewage sludge would meet
other primary purpose (such as an levels in sewage sludge, a number of the contaminant legitimacy criterion. 13 8


institutional waste incinerator). Thus, commenters noted that the pretreatment The National Association of Clean
we continue to consider that sewage standards have reduced contaminants Water Agencies (NACWA) amended the
sludge is primarily burned for (particularly metals) in sewage sludge, data set included in the proposed rule
destruction and the presence of a waste with a few commenters providing more by providing data from a 2006-2007
heat recovery unit would not, by itself, recent contaminant data for sewage Targeted National Sewage Sludge
satisfy the meaningful heating value sludge than was available in the Survey (TNSSS). See column four of
legitimacy criterion, proposed rule and stated that this new Table 6 below:


data demonstrates that currently


TABLE 6-COMPARISON OF Toxics OF MUNICIPAL WASTEWATER TREATMENT SLUDGES TO TRADITIONAL FUELS


National sew- Targeted na-
Element 40 City study age sludge tional sewage Coal(1982) survey sludge survey


(1988) (TNSSS)


Mg/dry kg


A rsenic .......................................................................................................... 9 .9 6 .7 6 .9 10
Cadm ium ....................................................................................................... 69 6.9 2.6 0.5
Chrom ium ............................................................................................... ........ 429 119 80 20
L e a d ................................................................................................................. 3 6 9 1 3 4 .4 7 6 4 0
M ercury ................................................................................................... ........ 2.8 5.2 1.2 0.1
N ic k e l ............................................................................................................... 1 3 5 .1 4 2 .7 4 8 2 0
S e le n iu m ...................................................................................... ................. 7 .3 5 .2 7 1


Other commenters, however, agreeing establish emission standards (see also
that sewage sludge should be
considered a solid waste, noted that
sewage sludge tended to have higher
contaminant levels than traditional fuels
and should be regulated as solid waste
when used as a fuel. Although not a part
of the proposed definition of
"contaminants," some commenters
noted the presence of pathogens in
sewage sludge.


EPA's Response: The Agency
appreciates the more recent and site-
specific data provided by several
commenters. We agree that in most
cases, the specific data provided by
commenters indicates that contaminant
levels for most contaminants is not as
high as previously reported in the
earlier studies. However, we note that
the TNSSS data provided by
commenters still indicates higher levels,
and those that EPA would not consider
to be "comparable" for most of the
contaminants found in sewage sludge
when compared to coal. Thus, under
today's final rule, sewage sludge would
not satisfy the contaminant legitimacy
criterion because of the presence of non-
comparable levels of metals when
compared to traditional fuels. Regarding
the commenter's reference to pathogens,
pathogens are not included as a
contaminant in today's rule since that
definition focuses on those constituents
identified in the CAA that EPA will be
evaluating to determine whether to


13
8 


The proposed rule included a table comparing
sewage sludge data taken from a 1982 40-city study
and a 1988 National Sewage Sludge Survey, cited


discussion in V.D.3).
Comment: Finally, several


commenters urged EPA to explicitly
limit the scope of the final rule, making
it clear that this rulemaking would have
no regulatory effects or impacts for
sewage sludge that is not incinerated
(e.g., land application). On the other
hand, one commenter requested that the
Agency designate sewage sludge as a
solid waste regardless of the manner
that it is managed for disposal (land
application, surface disposal, co-
disposal in a municipal solid waste
landfill, or incineration).


EPA's Response: We disagree with the
one commenter who requested that this
rulemaking define sewage sludge as a
solid waste regardless of its end use (i.e.,
land application, surface disposal, etc.).
In this final rule, EPA is articulating a
framework for determining whether a
non-hazardous secondary material is or
is not a solid waste when burned as a
fuel or ingredient in a combustion unit;
we are not making solid waste
determinations that cover other possible
end uses (e.g., land application of
sewage sludge). It is the Agency's view
that these regulations should not dictate
to state programs how to characterize
and/or regulate this material (as well as
any other non-hazardous secondary
material), particularly since EPA does
not have authority to regulate the
beneficial use of non-hazardous


in the National Biosolids Partnership's 2005
"National Manual of Good Practices for Biosolids,"
and coal data taken from a 1998 U.S. EPA report


secondary materials under subtitle D of
RCRA. Therefore, EPA agrees with those
commenters who suggested the limited
scope of this final rule and explicitly
recognize the narrow focus of this
rulemaking.


11. Processed Fats


Processed fats, including both animal
fats and vegetable oils, can be turned
into biofuels for use in industrial
boilers. The proposal did not discuss
the use of this non-hazardous secondary
material or discuss its status as a fuel or
waste under this rule. We did receive
comments pertaining to its status,
however.


Comment: Commenters have argued
that processed fats are a traditional fuel
as they are not discarded and are
legitimate fuel products. Specifically,
they argue that the use of processed fats
as fuel has been used in industrial
boilers for more than a decade, as
evidenced by approval of the use of
such fats as fuels in air permits for
industrial boilers. The commenters also
note that processed fats are a primary
product of the rendering process and
not secondary materials or by-products,
are derived from inedible animal
products, which are the primary
products of value and sale of the meat
industry and not a secondary material or
by-products, and are therefore not a
solid waste since it or its primary
feedstock have never been a waste or
discarded.


entitled, "Development of Comparable Fuels
Specifications." May 1998.
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Processed fats also are managed as
valuable commodities and have
meaningful heating value. They are
managed similar to traditional oils,
utilizing the same tanks, hoses, nozzles,
and tanker trucks, and have a heating
value of around 17,000 Btu/lb. 1 3 9


Processed fats, the commenters argue,
also have a comparable composition to
traditional fuel products. In fact,
processed fats contain considerably less
contaminants (e.g., <0.010% sulfur by
weight, 0.0220% ash by weight) and burn
cleaner than many traditional fuels and
derivatives (e.g., coal, oil, coal tar oil,
asphalts, etc). The limited contaminant
data that was submitted showed that
processed fats had less than 1 ppm of
vanadium. Commenters also stated that
processed fats have fewer contaminants
than No. 6 residual oil (2% sulfur
content), which will result in lower
emissions of sulfur dioxide, nitrogen
oxides, particulate matter, and carbon
monoxide. Furthermore, they stated that
processed fats also have lower
emissions of sulfur dioxide, particulate
matter and carbon monoxide, as
compared to No. 2 distillate oil (0.5%
sulfur content). However, no data was
submitted to validate these statements.


The commenters also note that the
federal government has encouraged the
development and use of materials, such
as processed fats as a clean, renewable
fuel that reduces dependency on
petroleum oils. Since 2006, the use of
processed fats as fuel has been
encouraged through the Alternative Fuel
Mixture Credit (26 U.S.C. 6426(e)).
Although the proposed rule is intended
to facilitate the use of certain materials
that would otherwise be treated as waste
by allowing them to be designated as
non-hazardous secondary materials and
burned as fuels, the net effect, with
respect to processed fats, is the
opposite. Rather than facilitate the use
of processed fats as fuel, the rule will
effectively end the development of this
market. This is because the end result
under the rule as it currently is
proposed is a requirement that each
potential customer must petition and
obtain EPA approval for each facility in
which they wish to burn processed fats.
The burden and delay of submitting to
such a process will have a chilling effect
on the development of new customers
and markets for processed fats as fuel.
As a practical matter, this outcome is
contrary to longstanding federal policy
encouraging the development and use of


139 See document EPA-HQ-RCRA-2008-0329-


0706.1. Adams, T.T., J. Walsh, M. Brown,
J. Goodrum, J. Sellers, and K. Das, 2002. "A
Demonstration of Fat and Grease as an Industrial
Boiler Fuel," University of Georgia, Athens, GA.


clean, renewable fuels in place of
petroleum and other fossil fuels.


EPA's Response: We disagree that
process fats are a traditional fuel.
Process fats are secondary materials as
they are produced from inedible parts of
animals that were primarily butchered
for meat, not for use as a fuel. We
recognize, however, that these non-
hazardous secondary materials contain
lower concentrations of contaminants
than traditional fuels 140 and, as such,
are being encouraged for use instead of
fossil fuels. 14 1 In addition, since the fats
are managed the same way that
traditional oil is, it is evident that the
material is handled as a valuable
commodity, meeting that legitimacy
criterion. Additionally, the material
meets the legitimacy criterion for a
meaningful heating value. Since these
materials are sometimes not managed
within the control of the generator (i.e.,
the butcher, the restaurant, etc.),
questions could be raised as to whether
they are discarded if not burned in a
combustion unit within the control of
the generator. However, we would note
that the rendering process "sufficiently
processes" the material into a non-waste
fuel that meets the legitimacy criteria, as
we note above. Thus, the commenters
concern that non-waste determination
petitions would need to be submitted on
a case-by-case basis, and would have a
chilling effect on the development of
new customers and markets for
processed fats, is not the case. Thus, the
final rule establishes these non-
hazardous secondary materials, after
being processed, as a non-waste fuel.


C. Comments on Specific Materials
Used as Ingredients


The ANPRM identified a number of
non-hazardous secondary materials that
the Agency believes are currently being
used as legitimate non-waste ingredients
in combustion processes. The proposed
rule then identified the four material
groups for which we received the
majority of the comments on the
ANPRM. The four material groups are
CKD, CCRs, foundry sand, and blast
furnace slag/steel slag. The proposed
rule did not assume that ingredients
used in combustion units that are not
managed within the control of the
generator are discarded materials (as is
the case for most non-hazardous


140 See the Preliminary Characterization Study


Prepared In Support of the Proposed Rulemaking-
Identification of Nonhazardous Secondary Materials
That Are Solid Waste: Traditional Fuels and Key
Derivatives, EPA-HQ-RCRA-2008-0329-0461.21.


141 See Adams, T.T., J. Walsh, M, Brown,
J. Goodrum, J. Sellers, and K. Das, 2002. "A
demonstration of Fat and Grease as an Industrial
Boiler Fuel," University of Georgia, Athens, GA.


secondary material fuels), since we
believe that non-hazardous secondary
materials used as ingredients are more
akin to commodities managed within
continuous commerce and are used as
an integral part of the manufacturing
process. That is, non-hazardous
secondary materials that are directly
used (or in the case of previously used
materials, reused), function as effective
substitutes (i.e., as raw materials) in
normal manufacturing operations or as
products in normal commercial
applications, and thus, EPA has
interpreted the definition of solid waste
as excluding non-hazardous secondary
materials recycled in ways that most
closely resemble normal production
processes, provided they meet the
legitimacy criteria.


Besides the comments on specific
non-hazardous secondary materials
used as ingredients described below, we
again note the overarching comment
that was raised by some commenters
that the Agency has no authority under
section 129 of the CAA to regulate the
use of secondary materials as
ingredients, as EPA's section 129
authority is limited to "solid waste
incineration units," which the statute
defines as units that "combust" solid
waste. As discussed in Section V.A of
today's final rule, we believe that this
comment is not relevant to this
regulation, which determines whether
non-hazardous secondary material is a
solid waste, or not under RCRA. EPA
has clear authority to interpret RCRA to
decide whether non-hazardous
secondary materials are solid wastes or
not.


1. Cement Kiln Dust


CKD is a fine-grained, solid, highly
alkaline material removed from the
cement kiln exhaust gas by scrubbers.
Much of the material comprising CKD is
incompletely reacted raw material,
including a raw mix at various stages of
burning, and particles of clinker.
Generation of CKD is directly connected
to the production of cement clinker. The
proposed rule indicated that CKD used
in a cement kiln would not be
considered a solid waste when used as
an ingredient in a combustion unit, so
long as it was not discarded in the first
instance and satisfies the legitimacy
criteria for ingredients. Whether CKD
remains within the control of the
generator or is transferred to another
person is not in and of itself indicative
of discard, as discussed above. If CKD
has been discarded, however, its use as
an ingredient in cement kilns would be
considered combustion of a solid waste,
unless it has been processed to produce
a non-waste ingredient.
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Comment: We received limited
comments on CKD. One commenter
urged EPA to state that CKD that is
removed from on-site storage piles or
monofills should be considered a
legitimate non-hazardous secondary
material and should not be considered
a solid waste. The commenter explains
that while CKD may have been
previously placed in storage piles or
even permitted solid waste management
units (SWMUs), the technology did not
exist previously to reuse the material.
However, newer kiln systems can now
use the CKD that has previously been
disposed of, and thus, these non-
hazardous secondary materials (which
are ingredients in the manufacture of
cement) should not be subject to the
CAA section 129 standards.


EPA's Response: The commenter
acknowledges that even though the CKD
has remained on-site, the intent or
purpose of placing CKD in storage piles
or SWMUs was to dispose of them (i.e.,
discard). Additionally, CKD that has
been placed in storage piles in this
manner would likely not meet the
legitimacy criterion of "managed as a
valuable commodity." Thus, it would
appear in this instance that CKD that
has been placed in storage piles for the
purpose of disposal, even if on-site, has
been discarded and would be
considered a solid waste if burned in a
combustion unit, unless the discarded
CKD is processed into a non-waste
ingredient product. (See discussion
elsewhere in today's preamble regarding
the reason why non-hazardous
secondary materials that have been
discarded in the first instance are solid
waste if burned in a combustion unit,
unless the non-hazardous secondary
material is processed into a non-waste
ingredient product.) CKD that has not
been discarded in the first instance,
however, and satisfies the legitimacy
criteria would not be considered a solid
waste when used as an ingredient.


2. Coal Combustion Residuals 142


CCRs are formed during the coal-
burning processes in power plants and
industrial boilers, and are produced in


142 In a separate rulemaking effort, EPA has


proposed regulations that will provide for the safe
disposal and management of coal combustion
residuals from utility coal-fired power plants (the
"Coal Combustion Residuals Proposed Rule"). The
proposed rule was published in the Federal
Register on June 21, 2010. See 75 FR 35127.
Today's final rule does not affect that rulemaking
effort, as our rule considers the use of coal
combustion residuals in combustion units as fuels
or ingredients, while the coal combustion residual
proposed rule is concerned with the safe disposal
and management of these residuals in landfills and
surface impoundments. For more information on
the coal combustion residual proposed rule, see
Docket ID No. EPA-HQ-RCRA-2009-0640.


various forms (i.e., fly ash, bottom ash,
and boiler slag) that are categorized by
the process in which they are generated.
The proposed rule indicated that CCRs
used as ingredients in combustion units
would not be considered solid wastes,
provided they were not discarded in the
first instance and satisfy the legitimacy
criteria.' 43 We also noted that CCRs can
be used both as an ingredient and as a
fuel supplement and proposed that the
decision to treat them as a fuel or
ingredient should be based on the
primary purpose of their use in a
combustion unit. We took comment on
this approach, especially our
characterization that the primary use of
CCRs in cement kilns is generally for
their ingredient value, as opposed to
their fuel value.


The proposal also indicated that when
CCRs are used for their ingredient value,
the transferring of these materials to
another person would not in and of
itself be indicative of discard. However,
to the extent that CCRs have been
discarded in the first instance, they
would have to be processed into a non-
waste ingredient product and satisfy the
legitimacy criteria in order not to be
considered a solid waste. We also noted
that comments were submitted on the
ANPRM, which described patented
processes that remove unwanted carbon
from coal fly ash in order for these non-
hazardous secondary materials to be
used as an ingredient. While these
processes-that is, those that separate
carbon from fly ash to produce
technically compliant fly ash for use in
concrete appear to satisfy our processing
requirement, we requested that
commenters provide additional
information explaining how this
processing is conducted, and whether
this type of fly ash is used as an
ingredient in the clinker production
process. The proposed rule also
requested comment on the extent to
which CCRs are recovered from the
discard environment (e.g., landfills) and
used as ingredients in cement kilns, as
well as more information on the extent
to which these CCRs are processed.


In addressing the commenter who
submitted comments on the ANPRM
and argued that CCRs are solid wastes
due to their high concentration of
contaminants, the proposal noted that
the chemical properties of CCRs are
influenced to a great extent by the coal
burned, the type of combustion unit,
and the air pollution controls


143 For a discussion of CCRs used as fuels in
combustion units, see Section V.B.9 of this final
rule.


applied.' 44 Acknowledging that fly ash
may contain various levels of metals,
such as vanadium, zinc, copper,
chromium, nickel, lead, arsenic, and
mercury, 145 the proposed rule noted
that in a 2008 Report to Congress
addressing the use of these secondary
materials as ingredients in cement and
concrete applications, the overall
conclusion reached with respect to the
perceived safety health risk barriers was
a positive one, in that the risk analyses
did not identify significant risks to
human health and the environment
associated with these uses. 146


The proposed rule also noted that the
Agency is studying the possible effects
of new air emission control technologies
and configurations on the composition
of CCRs and requested comment on
whether advanced emission control
technologies, such as carbon control
technologies for mercury and NOx, are
resulting or will result in increased
levels of contaminants in coal ash to the
extent that coal ash would not satisfy
our legitimacy criteria.


Comment: Almost all commenters
agreed that the primary purpose when
using CCRs in cement kilns was to
utilize these secondary materials as
ingredients. Most commenters further
asserted that all CCRs, when used in
combustion units, should always be
classified as ingredients rather than as
fuels. (See Section V.B.9 for a further
discussion on this comment and the
Agency's response.) These commenters
claimed that any energy value that is
recovered is secondary to its value as an
ingredient, and argued that classifying
CCRs always as ingredients would
simplify the waste determinations for
these non-hazardous secondary


1
4 4 


For more information on the different types,
or ranks, of coal, please refer to the Materials
Characterization Paper on Traditional Fuels and
Key Derivatives, which is located in the docket of
today's final rule.


145 See "Technical Background Document for the
Report to Congress on Removing Wastes from Fossil
Fuel Combustion: Waste Characterization." U.S.
EPA. March 15, 1999.


146 "Study on Increasing the Usage of Recovered


Mineral Components in Federally Funded Projects
Involving Procurement of Cement or Concrete to
Address the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users.
Report to Congress." June, 3, 2008. EPA530-R-08-
007. When analyzing perceived safety and health
risk barriers associated with the beneficial use of
recovered mineral components (including CCRs et
aL), this study concluded that "Findings from
[several cited] analyses did not identify significant
risks to human health and the environment
associated with the beneficial uses of concern. In
addition, [EPA] identified no documents providing
evidence of damage to human health and the
environment from these beneficial uses. Our overall
conclusions from these efforts, therefore, are that
encapsulated applications, including cement and
concrete uses, appear to present minimal risk." Id.
at 4-11.
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materials by clearly establishing the
appropriate legitimacy criteria that
apply (i.e., facilities would not need to
determine whether the fuel or
ingredient legitimacy criteria apply
based on the primary purpose of the
secondary materials).


Some commenters were also
concerned that if cement kilns burned
high-carbon content fly ash (which has
more pronounced fuel content), the
provisions of this rule applying to fuels
would be triggered, even though these
secondary materials have nearly
identical characteristics, is managed in
an identical manner, and is combusted
in the same unit as the material used
primarily as an ingredient (i.e., low-
carbon content fly ash).


EPA's Response: EPA agrees with the
commenters that the primary purpose
when using CCRs in cement kilns is to
utilize it as an ingredient. However, we
disagree with those commenters that
argued that all CCRs, when used in
combustion units, should be
categorically defined as ingredients. As
some commenters acknowledged (and
as we also discussed in Section V.B.9
above), some CCRs are indeed used for
their fuel value as opposed to their
ingredient value, especially when re-
burned, as in the case of their use in
combustion units by electric utilities.
Therefore, we cannot categorically
classify CCRs as ingredients when it is
clear that, in some cases, these non-
hazardous secondary materials are being
burned for their fuel value and/or to
produce a new secondary material (i.e.,
low-carbon fly ash). In cases where the
primary purpose of using CCRs is for
their fuel value and not for their
ingredient value (e.g., by electric
utilities), the secondary materials must
meet the requirements for fuels,
including the legitimacy criteria, in
order not to be considered a solid waste.


With respect to the issue of high-
carbon fly ash burned in cement kilns,
it is not clear the extent to which
cement kilns burn high-carbon fly ash or
rather if commenters were providing a
hypothetical situation in order to
highlight potential issues that could
arise for secondary materials that could
have value as both a fuel and ingredient.
It is also unclear whether low-carbon fly
ash is required as a substitute ingredient
in Portland cement or if cement kilns
can also use high-carbon fly ash for its
ingredient value. To the extent that
these kilns are burning these secondary
materials for their fuel value as opposed
to their value as an ingredient, these
secondary materials would be subject to
the requirements for non-hazardous
secondary materials used as fuels
promulgated in today's final rule.


We note other commenters who
describe processes for removing
unwanted carbon from fly ash in order
to produce concrete quality fly ash
(lower carbon content), which could
suggest that cement kilns that burn
high-carbon fly ash may be using these
secondary materials for their fuel value,
as well as their ingredient value. These
commenters, however, discussed
instances where fly ash was used as a
fuel only in regards to its use in utility
boilers and CBO units-where there is
clearly not an ingredient value, as is the
case with burning fly ash in cement
kilns.


Comment: EPA received comments on
the ANPRM stating that there are at least
four patented processes for removing
unwanted carbon from fly and bottom
ash that allow the processed ash to
produce both technically compliant ash
for use in concrete and a separate
carbon stream that can be re-introduced
into the boiler for its fuel value. One
electric utility, commenting on the
proposed rule, also mentioned patented
processes for using CCRs recovered from
landfills. However, neither of these
commenters provided specific details
regarding how CCRs that are recovered
from the discard environment are
actually "processed." One other
commenter discussed a two-stage
process to maintain low carbon content,
but was not aware whether the material
was used for concrete or clinker
production. Another commenter argued
that the same processes used for
currently generated fly ash to separate
high-carbon ash from mineral ash could
be applied to reclaimed fly ash and
produce similar secondary ingredients.
This commenter argued that the
processes produce two materials that are
chemically distinct from the reclaimed
fly ash and should therefore satisfy our
proposed processing requirement.


EPA's Response: Unfortunately, EPA
did not receive information during the
comment period describing the types of
processing that discarded CCRs undergo
prior to being used as an ingredient in
a combustion unit and are, thus, unable
to make a categorical determination
whether the patented processes
referenced in the proposed rule would
meet the definition of processing being
promulgated in today's final rule.
Although we did not receive new
information regarding how CCRs are
processed, as we stated in the proposed
rule, certain processes are currently
being utilized to recover CCRs from the
discard environment that would likely
meet our definition of "processing." For
example, we are aware of at least one
electric utility that recovers ash from
ponds or landfills and then separates


this secondary material into its
fundamental components: Carbon,
silicates, and high-density, iron-rich
materials. A coarse carbon-fuel product
is then recovered by density separation
using concentrating spirals. A fine
carbon-fuel product is also recovered
with flotation cells. 147 We believe that
this type of processing is likely to meet
our definition of processing, as it
appears that these processes in fact
remove contaminants and improve the
ingredient characteristics of these
recovered CCRs. Thus, a determination
would need to be made as to whether
such processes meet the definition of
processing, as codified in § 241.2.


Comment: As noted above, we
solicited comments in the proposed rule
regarding the extent to which CCRs are
recovered from the discard environment
and used as ingredients in cement kilns.
We received a few comments regarding
the extent to which CCRs are mined
from landfills (i.e., recovered from the
discard environment). Most of these
comments did not specify, however,
whether these recovered CCRs were
subsequently used for their fuel or
ingredient value.


EPA's Response: Based on the
comments, it does not appear that it is
a common practice for CCRs to be
recovered from the discard environment
(e.g., landfills) and beneficially used.
We respond to these comments in
Section V.B.9 (Comments on Specific
Materials Used as Fuel-Coal Combustion
Residuals).


Comment: Regarding the question of
whether advanced emission control
technologies are resulting or will result
in increased levels of contaminants in
CCRs, one commenter stated that there
was no credible way to know or
anticipate this information. Another
commenter agreed, stating that there is
no data and no way to predict the result
of new or future technology on the
character of fly ash because of the use
of advanced pollution control
technology. This commenter also notes
that there is no current information
available that has proven that advanced
emission control technologies directly
result in increased contaminant levels.


One state commenter, however, stated
that it expects the mercury content of
coal fly ash to increase significantly in
upcoming years. Consequently, this
state commenter described its current
efforts to remove a generic, pre-
determined beneficial use determination
for coal fly ash as an ingredient in


147 See "Materials Characterization Paper on Coal
Combustion Residuals-Coal Fly Ash, Bottom Ash,
and Boiler Slag." A copy of this document has been
placed in the docket for today's rule.
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cement manufacturing. Additionally,
another commenter stated that when
using the CBO process to combust fly
ash, essentially 100 percent of the
mercury entering the CBO unit as feed
ash leaves with the product ash.


EPA's Response: EPA recognizes that
it is difficult to anticipate what
contaminant levels in coal fly ash will
result from implementation of future
technologies. We also believe, however,
that it is important to be studying and
anticipating the possible effects of new
air pollution control (APC) technologies
and configurations on the composition
of CCRs to the greatest extent possible.
As noted in the proposed rulemaking,
EPA has begun publishing a series of
reports to analyze this issue further. 148


Based on these reports, EPA believes
that changes to APCs at coal-fired power
plants (e.g., addition of flue-gas
desulfurization (FGD) systems, selective
catalytic reduction, and activated
carbon injection to capture mercury and
other pollutants) are shifting mercury
and other pollutants (e.g., metals) from
the flue gas to fly ash, FGD gypsum, and
other APC residues. The Agency will
continue to research the possible effects
of APCs on contaminant levels in fly
ash. We note that under today's final
rule, fly ash used as an ingredient
would need to pass the contaminant
legitimacy criterion for ingredients in
order to not be considered a solid
waste. 149


3. Foundry Sand


Foundry sand is an industrial material
generated by the metal-casting industry,
which uses the sand to form a physical
mold used in the production of metal
products. After multiple uses in
castings, the sand becomes unsuitable
for castings and is either disposed of in
landfills or beneficially used in other
applications, including use as an


1
48 


A series of reports have been and are being
developed by U.S. EPA's Office of Research
Development. To date, three documents have been
finalized, including: (1) "Characterization of
Mercury-Enriched Coal Combustion Residuals from
Electric Utilities Using Enhanced Sorbents for
Mercury Control." EPA-600/R-06/008. Feb. 2006;
(2) "Characterization of Coal Combustion Residuals
from Electric Utilities Using Wet Scrubbers for
Multi-Pollutant Control." EPA-600/R-08/077. July
2008; and (3) "Characterization of Coal Combustion
Residuals from Electric Utilities Using Multi-
Pollutant Control Technology-Leaching and
Characterization Data." EPA-600/R-09/151.
December 2009. Ongoing work to complete this
research includes: (1) Probabilistic assessment of
the leaching source term for plausible CCR
management scenarios, (2) Leach-XS Lite which is
free software providing electronic access to data
from this research, and (3) test methods for the
Leaching Environmental Assessment Framework
(LEAF).


149 We also note that CCRs used as fuels must also
meet the contaminant legitimacy criterion in order
not to be considered a solid waste.


ingredient in the manufacture of
Portland cement. The proposed rule
classified foundry sand as not being a
solid waste when used as an ingredient
in a combustion unit, so long as it was
not discarded in the first instance and
satisfies the legitimacy criteria for
ingredients. Whether foundry sand
remains within the control of the
generator or is transferred to another
person is not in and of itself indicative
of discard, as discussed previously. If
foundry sand has been discarded,
however, it would be considered a solid
waste, unless it has been processed to
produce a non-waste ingredient.


Comment: We received a few
comments regarding the
characterization of foundry sand in the
proposed rule. One commenter
discussed how foundry sand is reused
in the metal casting process as part of
its argument that foundry sand should
not be considered a solid waste, citing
a 2001 letter from EPA which indicated
that foundry sand reused on-site within
the sand loop for mold making is part
of a continuous industrial process and,
therefore, not a solid waste.150 The same
commenter also discussed how this
sand can also be processed on-site in a
thermal reclamation unit so that the
sand can be returned to the mold- and
core-making process. Commenters also
discussed a variety of other beneficial
uses for foundry sand.


EPA's Response: The foundry sand
uses evaluated as part of this
rulemaking only include their use as an
ingredient in combustion, such as
cement kilns. We do not consider the
reuse of foundry sand in the metal
casting operations to constitute the use
of a non-hazardous secondary material
either as a fuel or ingredient in a
combustion system, but rather as a type
of beneficial use that is routinely
employed by foundries in the
production of metal products. As we
stated in the referenced 2001 letter,
foundry sands that are re-used on-site in
the primary production process on a
continuous basis in the sand loop are
not solid wastes.15


1


We note, however, that the 2001 letter
cited by one commenter explicitly states
that the Agency is not addressing the
status of any thermal processing of sand
in the letter. It appears that the purpose
of "processing" foundry sand in a


15o March 28, 2001 letter from Elizabeth


Cotsworth, Director, EPA's Office of Solid Waste to
Ms. Amy J. Blankenbiller, American Foundry
Society. A copy of this letter can be found in the
docket to today's rule.


151 For more information on the reuse of foundry
sands as molds, see "Revisions to the Definition of
Solid Waste" Final Rule at 73 FR 64705. October 30,
2010.


thermal reclamation unit is to destroy or
dispose of the contaminants so that the
foundry sand can be re-used. As such,
the burning of foundry sand in a
thermal reclamation unit is burning for
discard and, thus, would be considered
a solid waste if combusted in such a
unit, which would be subject to the
section 129 CAA standards. Regarding
comments that discussed other
beneficial uses of foundry sand, we
again note that this rule is limited to
situations where the non-hazardous
secondary material is used as a fuel or
ingredient in a combustion unit and, as
such, other examples of using foundry
sand in other applications is beyond the
scope of this rulemaking.


4. Blast Furnace Slag/Steel Slag


Blast furnace slag and steel furnace
slag (steel slag) are by-products of iron
and steel manufacturing in both iron
and steel mills. Slags are used as
ingredients in cement clinker
manufacturing, bituminous concrete,
road building and construction, among
other beneficial uses. The proposed rule
indicated that blast furnace and steel
slag used as ingredients in combustion
units that are not discarded in the first
instance would not be considered a
solid waste provided they satisfy the
legitimacy criteria for ingredients.
Whether blast furnace and steel slag
remains within the control of the
generator or is transferred to another
person is not in and of itself indicative
of discard, as previously discussed.
However, if blast furnace and steel slag
are in fact discarded in the first
instance, then they would have to be
sufficiently processed into a non-waste
ingredient that satisfies the legitimacy
criteria in order to be classified as a
non-waste ingredient. However, we
solicited comments on the level of
processing that these materials undergo
before determining whether such
operations would meet our definition of
processing.


Comment: We received few comments
specifically on blast furnace and steel
slag. One commenter discussed the use
of blast furnace slag as a raw material
substitute in the glass manufacturing
process. Another commenter discussed
how blast furnace and steel slag are
typically returned to the iron and steel
making processes and are not discarded
in the first instance. The same
commenter also discussed slag piles that
were previously discarded and the
processing that these non-hazardous
secondary materials go through.
Specifically, such processing includes
extraction, passing the slag through
grizzlies, removal of iron bearing scrap
using magnets, and then screening to
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size the aggregate. Some commenters
also asserted that because these slags are
reused as part of a continuous process,
the application of the legitimacy criteria
are inappropriate.


EPA's Response: We agree with the
commenters that blast furnace and steel
slag that are reused as an ingredient,
either in the iron and steel making
processes or in the manufacturing of
glass, are not solid wastes provided they
have not been discarded in the first
instance and meet the legitimacy
criteria. However, we disagree with the
commenters, who argued that because
they are reusing these slags in a
"continuous process," the application of
the legitimacy criteria do not apply.
EPA has a long-standing policy that the
recycling of secondary materials, both
hazardous and non-hazardous,
including as part of a continuous
industrial process, must be legitimate.
The legitimacy provisions in today's
rule are designed to distinguish between
real recycling activities and "sham"
recycling, an activity undertaken by an
entity to avoid certain requirements,
which in this case would be to avoid
triggering the section 129 CAA
requirements for solid waste
incinerators. Because of the economic
advantages in managing the non-
hazardous secondary material as a non-
waste ingredient as opposed to a solid
waste ingredient, there is an incentive
for some handlers to claim they are
recycling, when, in fact, they are
conducting waste disposal. Therefore,
blast furnace and steel slag used as an
ingredient in a combustion unit,
including as part of a continuous
industrial process, must satisfy all of the
legitimacy criteria in order to not be
considered a solid waste.


Regarding the description provided by
the commenter on the extent of
processing conducted on slags that have
been previously discarded, it appears
that this level of processing would meet
our definition of processing, as the
processing includes not only rigorous
operations to extract the slag from the
discard environment, but also the
concerted removal of constituents
through magnetic separation. Assuming
the processed slag meets the legitimacy
criteria for ingredients, the slag resulting
from the processing operation would
constitute a non-waste ingredient and
would not be considered a solid waste.


D. Comments on Legitimacy Criteria for
Fuels


Non-hazardous secondary materials
used as fuels in combustion units must
meet the legitimacy criteria specified in
§ 241.3(d)(1) in order to be considered a
non-waste fuel. To meet the fuel


legitimacy criteria, the non-hazardous
secondary material must be managed as
a valuable commodity, have a
meaningful heating value and be used as
a fuel in a combustion unit that recovers
energy, and contain contaminants at
levels comparable to or lower than those
in traditional fuels which the
combustion unit is designed to burn.
Details on each criterion as outlined in
the proposed rule and the comments
received are discussed below.


1. Managed as a Valuable Commodity


Under the proposed rule, non-
hazardous secondary materials used as
fuels must be managed as valuable
commodities, including being stored for
a reasonable time frame. Where there is
an analogous fuel, the non-hazardous
secondary material used as a fuel must
be managed in a manner consistent with
the management of the analogous fuel or
otherwise be adequately contained so as
to prevent releases to the environment.
Where there is no analogous fuel, the
non-hazardous secondary material must
be adequately contained so as to prevent
releases to the environment. An
"analogous fuel" is a traditional fuel for
which the non-hazardous secondary
material substitutes, and which serves
the same function and has similar
physical and chemical properties as the
non-hazardous secondary material. In
addition to requesting comment on this
criterion, the Agency solicited comment
on whether it should define a specific
"reasonable" time frame or range of time
frames for storage as part of this
criterion and on the time period or
range of time periods that traditional
fuels are typically held before they are
used as a fuel. Comment was also
solicited as to whether the "contained"
standard, which is a general
performance standard, provides
sufficient direction to the regulated
community or whether the Agency
should include specific technical
standards or limit the types of units in
which such non-hazardous secondary
materials may be managed, in order for
them to be considered to be "managed
as a valuable commodity."


Comment: Recommendations on a
reasonable time frame to determine if a
non-hazardous secondary material is
managed as a valuable commodity
brought a range of responses. Many
commented that a one-rule-fits-all
policy for the reasonable time frame of
storage of non-hazardous secondary
materials is impractical and arbitrary,
since the definition of what is
"reasonable" will vary by secondary
material, industry, and facility. Instead,
they argued that facilities should be
allowed to determine what constitutes


the most reasonable time frame, based
on what is most economical. The most
appropriate time frame will vary
depending upon the non-hazardous
secondary material and the industry and
may reflect the rate at which the non-
hazardous secondary material at issue is
generated. If a non-hazardous secondary
material is generated continuously, then
use and storage is predictable and can
be kept consistent. However, some non-
hazardous secondary materials are
stored for long periods and may be
removed only once or twice per year.


While many commenters rejected the
idea of a specific storage time limit, a
limited number were supportive of such
an approach. For example, one
commenter recommended that no more
than 180 days of inventory using the
design process rate be stored at any
given time and no more than 49 percent
of the inventory be in storage for more
than 2 years. These time frames allow
the energy/material recovery facility a
reasonable amount of time to make
arrangements to establish, buy, and sell
the non-hazardous secondary material.
Other commenters recommended a time
frame of one year, consistent with the
hazardous waste requirements for
speculative accumulation.


EPA's Response: After further
evaluation, EPA agrees with the
majority of commenters that "reasonable
time frame" should not be specifically
defined as such time frames vary
according to the non-hazardous
secondary material and industry
involved. The "reasonable time frame" is
an appropriate standard considering the
large number of non-hazardous
materials that may be subject to this
rule, and is flexible enough to allow
accumulation of these materials to be
cost-effective. In addition, persons will
need to document in their records the
"reasonable time frame" selected and the
basis for such time frames. (See Section
VII.I for further discussion on
documentation of legitimacy decisions.)
The Agency did not receive information
that such flexibility would lead to non-
hazardous secondary materials being
over-accumulated.


Comment: The Agency solicited
comment on this aspect of this criterion,
including whether a "contained"
standard, which is a general
performance standard, provides
sufficient direction to the regulated
community. Other approaches that EPA
considered were: (i) Providing a more
specific definition of "contained" in the
rules, or (2) including specific technical
standards or (3) limiting the types of
units in which such non-hazardous
secondary materials may be managed, in
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order for them to be considered to be
"managed as a valuable commodity."


Several commenters recommended
that the definition of "contained" be
clarified and to include the concept of
maintaining the recyclability of the non-
hazardous secondary material. In
contrast, other commenters stated that
the proposed "contained" standard
provides sufficient direction to the
regulated community and that the
definition of "contained" in the
proposed rule adequately describes how
and when a non-hazardous secondary
material will be considered "contained."
They asserted that industry will use this
definition as a general guideline for the
safe handling and storage of non-
hazardous secondary materials and that
further "specific" definitions or other
approaches would not be beneficial
since the current guidance provides
clear and sensible direction.


Others commented that the
"contained" standard is inadequate to
determine whether a material is
"valuable" or discarded. They argue that
the standard does not explain what
adequately contained means nor does it
account for differences in the necessary
level of containment for different
materials.


EPA's Response: The Agency
recognizes that the "contained" concept
can be somewhat difficult to grasp, but
also notes that the "contained" standard
is to be used only in those situations
where there is not an analogous fuel
product. That is, if there is an analogous
fuel product to the non-hazardous
secondary material, then the non-
hazardous secondary material must be
stored in a similar manner and, since it
is indeed a valuable material, EPA could
reasonably expect it to be contained so
as not to be lost to the environment. In
EPA's view, a recycler will value non-
hazardous secondary materials that are
contributing fuel value to its process or
product and, therefore, will manage
those non-hazardous secondary
materials in a manner consistent with
how it manages a valuable fuel. It on
the other hand, the recycler does not
manage the non-hazardous secondary
materials as it would a valuable fuel,
that behavior may indicate that the non-
hazardous secondary materials may not
be burned as fuel, but rather released
into the environment and discarded.
This criterion's primary focus is on
storage in a manner consistent with the
analogous valuable raw material.


However, EPA realizes that in some
processes, there is not a raw material
that can be called "analogous" and, in
order to allow facilities with those
processes to evaluate the legitimacy of
their recycling, EPA added the


requirement that the materials be
"contained" if there is no analogous
product to achieve the same relative
standard of secondary materials being
managed as valuable commodities.
Furthermore, EPA has explained what it
means to be contained in today's
preamble and includes that definition in
the regulatory text. Specifically, a non-
hazardous secondary material is
"adequately contained" if it is stored in
a manner that adequately prevents
releases or other hazards to human
health and the environment,
considering the nature and toxicity of
the secondary material. Thus, we are
finalizing the contained standard, as
proposed.


Nevertheless, the Agency recognizes
that providing greater clarity to this
definition may be useful to the regulated
community and the public. To this end,
EPA has agreed to issue a proposed rule
by June 2011 on the definition of solid
waste under the hazardous waste
provisions of RCRA (see Section VIII.C
for additional details). One of the issues
that EPA will be evaluating as part of
that proposal is the "contained"
standard, as promulgated in that rule. 152


Comment: Several commenters
expressed uncertainty about the
meaning of "valuable commodity,"
noting that the definition of valuable
commodity should be clarified, or
requested that EPA specify clear criteria
for determining whether a non-
hazardous secondary material is
managed as a valuable commodity.


EPA's Response: Given the nature of
this legitimacy criterion and the need to
apply it to a variety of non-hazardous
secondary materials that are managed in
various ways, we have determined that
it is not appropriate or practicable for
EPA to develop specific technical
standards. The Agency is using this
criterion: Materials must be managed as
analogous raw materials or, if there are
no analogous raw materials, the
materials must be adequately contained;
contained is defined to mean "the non-
hazardous secondary material is stored
in a manner that adequately prevents
releases or other hazards to human
health and the environment considering
the nature and toxicity of the non-


152 In a Federal Register notice where EPA
announced a public meeting on the Definition of
Solid Waste under the hazardous waste provisions
of RCRA, we specifically identified the definition
of "contained" as one of the provisions that EPA
was further evaluating. (74 FR 25202, May 27,
2009.) Among other things, the Agency noted that
it could "address this issue by setting specific
performance or storage standards as a condition of
the transfer-based exclusion. Finally, EPA could
address this concern by developing more detailed
guidance on what might constitute "contained," for
different types of units or management practices."


hazardous secondary material." This
definition provides ample direction and
guidance, as a number of commenters
argued, while at the same time provides
the flexibility needed since this
criterion will apply to a large number of
non-hazardous secondary materials and
industries. As an example, resinated
wood residuals are adequately
contained since they are pneumatically
transferred through enclosed ducts,
stored temporarily in a fuel silo, and
then utilized in boilers to provide heat
to hot presses and dryers (see Section
V.B.6).


Regarding the term "valuable
commodity," EPA's intent with this
criterion is that non-hazardous
secondary materials are managed in the
same manner as materials that have
been purchased or obtained at some
cost, just as fuels or raw materials are.
We expect non-hazardous secondary
materials that are used as fuels or
ingredients to be managed effectively
and efficiently in order that their full
value to the combustion process is
realized. The standard for management
of the non-hazardous secondary
materials is reasonable for helping
assess whether disposal in the guise of
normal manufacturing is occurring. As
an example, scrap tires collected under
the oversight of established tire
collection programs (see Section VII.C)
would generally be considered managed
as a valuable commodity. These
programs promote the beneficial use of
scrap tires and form established
collection infrastructures through
coordination with tire dealerships,
haulers, processors and end users. On
the other hand, scrap tires that are
managed in waste tire piles would not
be considered to be managed as a
valuable commodity because they are
stored for long periods of time without
any safeguards.


Comments: One commenter suggested
that the tests to determine if a material
is managed as a valuable commodity
(determining if it is managed consistent
with the management of an analogous
ingredient and used within a reasonable
time frame) are irrelevant because solid
wastes are managed in ways similar to
commodities (i.e., solid wastes and solid
commodities are stored in piles on the
ground, liquid wastes and commodities
are stored in tanks and barrels). Another
commenter asked that EPA provide
clarity on managing a non-hazardous
secondary material as a valuable
commodity and the kinds of practices a
facility must implement to demonstrate
that it is managing the non-hazardous
secondary material as a valuable
commodity.


15521


HeinOnline  -- 76 Fed. Reg. 15521 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


EPA's Response: We disagree with the
commenter that this criterion is
irrelevant because we cannot determine
(nor does our experience suggest) that
solid wastes and commodities are
always managed in a similar manner.
Commodities, on the one hand, are
handled specifically to prevent the loss
of material because of its value. Solid
wastes, on the other hand, when they
are not highly regarded for a beneficial
reuse, are often not managed in a way
that minimizes the release of the
material itself, but more in a way that
protects the surrounding environment
from the material. However, we also
know that solid wastes, if not properly
managed, have created damages to the
environment. For example, the over-
accumulation of scrap tires is well
known and has resulted in massive piles
of discarded tires that have contributed
to the overall solid waste management
problem due to the threat of fires, such
as the Rhinehart Tire Fire Dump, 153 and
because they provide an ideal breeding
ground for mosquitoes and rodents.


As discussed previously, given the
nature of this legitimacy criterion and
the need to apply it to a variety of non-
hazardous secondary materials that are
managed in various ways, we are not
identifying specific standards or
practices for managing a material as a
valuable commodity beyond those
examples for resinated wood and scrap
tires outlined above. If any material,
whether a non-hazardous secondary
material or a raw material commodity,
is mis-managed in a manner that
releases significant material to the
environment, a waste problem may
result. Although the raw material
commodity is not subject to the RCRA
definition of solid waste, the released
material may be. In this rule, where the
Agency is dealing with secondary
materials that could either be wastes or
commodities, if non-hazardous
secondary material is being released to
the environment, it would not be
considered a commodity material. All
site-specific practices designed to meet
the legitimacy criteria must be
documented as outlined in Section VIII.


Thus, the final rule will retain the
proposed approach that non-hazardous
secondary materials used as a fuel must
be managed in a manner consistent with
the management of an analogous fuel
(where there is an analogous fuel), or
otherwise be adequately contained so as
to prevent releases to the environment.


153 See 51 FR 21054, June 10, 1986.


2. Meaningful Heating Value and Use as
a Fuel


Under the proposed rule, the non-
hazardous secondary material must
have a meaningful heating value and be
used as a fuel in a combustion unit that
recovers energy. In addition to
requesting comment on this criterion,
the Agency also requested comment on
whether it should promulgate a bright-
line test for determining what is
considered a meaningful heating value
in an effort to provide greater certainty
to both the regulated community and
regulatory officials. For example, the
Agency could establish 5,000 Btu/lb or
some other value as the bright-line test.
In addition, EPA requested comment on
whether we should identify a Btu/lb
cutoff below which the Agency would
declare that the non-hazardous
secondary material is being burned for
destruction as opposed to energy
recovery. Under this approach, non-
hazardous secondary materials between
this lower level and 5,000 Btu/lb
(assuming there is a difference) could
pass this criterion provided the facility
demonstrates the energy recovery unit
can cost-effectively recover meaningful
energy from the non-hazardous
secondary materials used as fuels; below
this lower level, all non-hazardous
secondary materials that are burned in
a combustion unit would be considered
to be burned for destruction and thus a
solid waste if combusted.


Comment: Many comments related to
the establishment of a Btu threshold
claimed that any heating value is
"meaningful." Other commenters
expressed opposition to the imposition
of a bright-line test, with one
commenter arguing that inflexible Btu/
lb cutoffs, as well as "benchmark" values
could prevent utilities and other
industries from using alternative fuels to
recover energy. Another commenter
echoed opposition to a bright-line test
since the use of a non-hazardous
secondary material with any heating
value reduces the use of fossil fuels,
indicating that any value for the bright
line test would be arbitrary and would
result in costly impacts to current
production systems and would stifle
technological advancements in
combustion unit designs.


Other commenters stated that a
minimum heating value, below which
the non-hazardous secondary material
would not be considered to have a
meaningful heating value will restrict
the marketplace, hamper advances and
innovation in energy recovery, and add
costs where they are not justified from
an environmental standpoint. If EPA
insists on a minimum heating value,


they recommend including a cost
effectiveness provision in the rule that
would enable facilities to demonstrate
the value of using a material below this
threshold.


Commenters from state agencies
differed somewhat in their positions
regarding the 5,000 Btu/lb threshold.
Two state agencies requested that EPA
lower the minimum Btu threshold from
5,000 Btu/lb to 4,000 Btu/lb, but another
State agency supports the 5,000 Btu/lb
threshold. Still another state commenter
recommends that if EPA establishes a
lower threshold, below which the non-
hazardous secondary material would
not be considered to have a meaningful
heating value, that this value be based
on innovation in energy recovery
technologies from secondary materials
with lower heating values. Due to the
continuing evolution of energy recovery
technologies, this commenter argues
that EPA should include a "safe harbor"
cut-off level in the rule with a provision
for case-by-case approvals based on the
most current proven technology.
Another commenter recommends that if
such a lower threshold is established,
that it be based on the high moisture
content of wood products that prevent
these materials from reaching the
minimum 5,000 Btu/lb threshold.


EPA's Response: After further
evaluation, the Agency agrees with
commenters that imposition of a strict
bright-line test for minimum heating
value could hamper advances and
innovation in energy recovery, and add
costs where they are not justified. The
Agency also did not receive persuasive
information that a lower than 5,000 Btu/
lb threshold, or entirely eliminating the
threshold, would be an appropriate
measure in establishing this legitimacy
criterion.


As discussed in the proposed rule, the
concept of a 5,000 Btu/lb benchmark
was addressed in the "comparable fuels"
rule (63 FR 33781) for hazardous
secondary materials. EPA had
previously stated that industrial
furnaces (i.e., cement kilns and
industrial boilers) burning hazardous
wastes with an energy value greater than
5,000 Btu/lb may generally be said to be
burning for energy recovery; however,
hazardous wastes with a lower Btu
content could conceivably be burned for
energy recovery due to the devices'
general efficiency of combustion. At the
same time, EPA is trying to avoid sham
situations where non-hazardous
secondary materials with low Btu value
are burned for destruction in lieu of
proper disposal.


Thus, the 5,000 Btu/lb limit is a
general guideline, which is being
adopted in this final rule, but allows
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some flexibility. To allow such
flexibility for facilities with energy
recovery units that use non-hazardous
secondary materials as fuels with an
energy content lower than 5,000 Btu/lb,
as fired, a person may demonstrate (see
Section VII.I Determining That Non-
Hazardous Secondary Material Meets
the Legitimacy Criteria) that a
meaningful heating value is derived
from the non-hazardous secondary
material if the energy recovery unit can
cost-effectively recover meaningful
energy from the non-hazardous
secondary materials used as fuels.
Factors that may be appropriate in
determining whether an energy recovery
unit can cost-effectively recover energy
from the non-hazardous secondary
material include, but are not limited to,
whether the facility encounters a cost
savings due to not having to purchase
significant amounts of traditional fuels
they otherwise would need, whether
they are purchasing the non-hazardous
secondary material to use as a fuel,
whether the non-hazardous secondary
material they are burning can self-
sustain combustion, and whether their
operation produces energy that is sold
for a profit (e.g., a utility boiler that is
dedicated to burning a specific type of
non-hazardous secondary material that
is below 5,000 Btu/lb could show that
their operation produces electricity that
is sold for a profit).


3. Have Contaminants at Comparable
Levels or Lower Than Traditional Fuels


Under the proposed rule, non-
hazardous secondary materials must
contain contaminants at levels
comparable to or lower than those in
traditional fuels which the combustion
unit is designed to burn. Such
comparison is to be based on a direct
comparison of the contaminant levels in
the non-hazardous secondary material
to the traditional fuel itself.
Contaminants were defined under the
proposal as any constituent in non-
hazardous secondary materials that will
result in emissions of the air pollutants
identified in CAA section 112(b), and
the nine pollutants listed under CAA
section 129(a)(4) when such secondary
materials are burned as a fuel or used
as an ingredient, including those
constituents that could generate
products of incomplete combustion.


The Agency specifically solicited
comments on how EPA should interpret
the "comparable to or lower than"
standard. For example, should
comparable mean the same as or lower,
taking into consideration natural
variations in sampling events? Also,
instead of requiring that contaminant
levels in non-hazardous secondary


materials be comparable to traditional
fuels, the Agency also requested
comment as to whether to adopt a "not
significantly higher" standard-that is,
contaminants in non-hazardous
secondary material used as a fuel in
combustion units could not be
significantly higher in concentration
than contaminants in traditional fuel
products.


The Agency also solicited comment
on whether the comparison should be
based upon the total level of
contaminants, or on the level of
contaminants per Btu of heat value,
whether the list of contaminants should
be narrower or broader, or whether the
Agency should look at other possible
lists. For example, since the Agency is
determining which non-hazardous
secondary materials are considered
solid waste under RCRA, the Agency
could consider the list of hazardous
constituents promulgated in Appendix
VIII of 40 CFR part 261, which is a list
of hazardous constituents that have
been shown in scientific studies to have
toxic, carcinogenic, mutagenic or
teratogenic effects on humans and other
life forms. Finally, comment was
solicited as to whether the comparison
should be based on an established
"bright line" level of contaminants to
those contained in traditional fuels.


Comment: Several commenters
addressed the "comparable" standard
and the "not significantly higher"
standard. Many of these comments
stated that "comparable" should be
understood to mean "similar, higher or
lower," not "equal" or the "same."
Commenters also requested that EPA
clarify the definition of "comparable"
and specifically requested that EPA
explain the concept in greater detail. Of
the comments that expressed a
preference for either the "comparable"
or "not significantly higher" standard,
most preferred the latter, stating that it
is more consistent with the approach
used by EPA for hazardous waste in the
2008 DSW Final Rule and would not
discourage beneficial use as much as the
"comparable" standard. Two other
commenters argued that instead of using
a "not significantly higher" standard, the
total environmental impact of using a
non-hazardous material should be
considered. For example, a non-
hazardous secondary material may be
lower in all contaminants, except one
that may be considered higher than
"comparable," but the overall impact is
beneficial in terms of less total
contaminants and improved emissions.


Other commenters offered suggestions
on how to interpret "comparable," but
also on how to implement the
"comparable" standard. For example,


"comparable" should refer to the
traditional fuel that would be used if the
non-hazardous secondary material was
not being burned or allowed to be
burned. Another commenter believed
that the "comparable" standard should
only be used as an initial step to
determine if the material is a legitimate
fuel. For example, where a material has
high levels of a low-impact contaminant
or a contaminant is controlled by the
emission control device in the
incineration unit, there should be a
process to see whether the material can
still be considered a fuel. Similarly,
another commenter also recommended
using the "comparable" standard as an
initial determination step, with the "not
significantly higher" standard being
used as a secondary determination step
in some situations. These situations
would primarily be when there is a low-
impact contaminant without
environmental, health, or product
quality impacts present in
concentrations above those found in
traditional raw materials.


EPA's Response: EPA has retained the
legitimacy criterion that non-hazardous
secondary materials used as a fuel must
contain contaminants at levels that are
comparable to or lower than the
concentrations found in traditional fuels
which the combustion unit is designed
to burn. The "comparable to or lower
than" standard means any contaminants
present in non-hazardous secondary
materials that are within a small
acceptable range, or lower than, the
contaminant in the traditional fuel. We
have decided to select this standard
since we have determined it more
closely reflects EPA's intent with
respect to this legitimacy criterion than
the phrase "not significantly higher,"
which suggests that contaminants can
be present in non-hazardous secondary
materials at levels that could reflect
discard, especially since we are
addressing non-hazardous secondary
materials that are being combusted.


EPA recognizes that combustion is an
inherently destructive process, even
when energy is recovered. If a non-
hazardous secondary material contains
contaminants that are not comparable to
those found in traditional fuels, and
those contaminants are related to
pollutants that are of concern at solid
waste combustion units, then it follows
that discard is occurring. The
contaminants in these cases could not
be considered a normal part of a
legitimate fuel and are being discarded,
either through destruction in the
combustion unit or through releases into
the air. Units that burn such materials
are therefore most appropriately
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regulated under the CAA section 129
standards for solid waste incinerators.


In response to those commenters
requesting further guidance on how to
interpret the "comparable to or lower
than" standard, the following examples
are provided.


e A non-hazardous secondary
material contains 500 parts per million
(ppm) of lead, while the traditional fuel
that would or could be burned in the
combustion unit contains 475 ppm of
lead. These levels would be considered
comparable (since it falls within a small
acceptable range) and thus, would meet
this factor. If, on the other hand, the
level of lead in the non-hazardous
secondary material was 1,000 ppm,
these levels would not be comparable
and it may indicate that the non-
hazardous secondary material was being
burned to dispose of the material and
that the activity is sham recycling.


e A traditional fuel contains no
detectable amounts of barium, while the
non-hazardous secondary material
contains a minimal amount of barium
(e.g., 1 ppm). In this situation, the levels
would be considered comparable since
it falls within a small acceptable range.
If, however, the barium were at much
higher levels in the non-hazardous
secondary material (such as 50 ppm),
the levels would not be comparable and
it may indicate discard of the barium
and sham recycling.


EPA does not agree with those
commenters who suggest that in
evaluating the constituent
concentrations in non-hazardous
secondary materials, that the total
environmental impact should be
considered, rather than comparing each
constituent to levels found in traditional
fuels. Under such an approach, a non-
hazardous secondary material may be
judged not to present an environmental
problem when assessing all
contaminants together, although
significantly higher levels for one or
more contaminants may be present such
that they are destroyed or discarded by
means of combustion. This, we have
determined, is inconsistent with the
concept of discard under the statute,
since it would allow a solid waste to be
subject to the CAA section 112
standards, even though the non-
hazardous secondary material has been
discarded.


We also disagree with commenters
who believe that the comparable
standard should only be used as an
initial step to determine if the material
is a legitimate fuel, particularly in those
situations involving low-impact
contaminants. Today's rule does not
differentiate low-impact contaminants
from other contaminants, since such an


assessment would require a risk analysis
of each chemical. We believe that
"comparable" is protective because it
ensures that no more contaminants than
those found in traditional fuels are
released into the environment. EPA has
already determined that these
contaminants pose a threat to human
health and the environment. Therefore,
the Agency will finalize the proposed
approach of evaluating all of the
contaminants to ensure that they are
present in the non-hazardous secondary
material at levels that are comparable to
(or lower than) the concentrations found
in traditional fuels that the combustion
unit is designed to burn.


Comments: Many comments
discussed whether contaminants, and
their concentrations in the non-
hazardous secondary material, should
have any bearing on the legitimacy
determination for a given non-
hazardous secondary material. Many of
these commenters expressed opposition
to using contaminants, and their
concentrations in the non-hazardous
secondary material, as a basis for
legitimacy decisions. Some of these
commenters argued that comparing
contaminant levels would impose an
unnecessary burden on emissions
sources that are already stringently
controlled under the CAA regulations.
Other comments indicated that it would
be more appropriate to compare
emissions profiles from the combustion
units rather than contaminant levels in
the non-hazardous secondary materials
themselves using the CAA section 129
pollutant list and the 112 HAP list.
Referring to existing stack testing data
and the risk assessment performed by
the cement industry, the commenter
states that "it is accepted that organics
in fuels do not survive intact to exit a
cement kiln or cause harm to human
health and the environment. In
addition, stack testing comparing
different fuels (tires, waste-derived fuel,
coal, coke, etc.) on a single kiln system
under normal operating conditions
supports the same conclusion."


States offered a range of comments on
this issue. One state contends that using
the list of contaminants in CAA section
129(a)(4) is inadequate because it does
not address all heavy metals or organic
hazardous air pollutants. Another
commenter argued that while section
112 of the CAA and Appendix VIII of 40
CFR part 261 would be impractical if
parameter testing was required, the
Appendix VIII list of constituents in 40
CFR part 261 would serve as a useful
starting point for evaluating different
issues related to those contaminants.


Other commenters suggested that EPA
narrow the list of contaminants


considered in the legitimacy criteria.
One commenter recommends that those
constituents that contribute to the
secondary material's value as a fuel be
excluded from the contaminant list.
Another commenter states that the list
of contaminants should be limited to
only the subset of HAP and pollutants
listed in CAA section 129 that have the
potential of being present in the
emissions from burning the non-
hazardous secondary materials.
Broadening the list and requiring the
evaluation and analysis of more
constituents would be unnecessary and
a waste of resources. The commenter,
therefore, recommends that the list of
contaminants be limited to only those
pollutants found in section 112 of the
CAA. Furthermore, this commenter
argued that organic HAP do not need to
be included in the legitimacy criteria
because the rule is intended to define
which non-hazardous secondary
materials are non-wastes, as opposed to
which HAP emission standards should
be developed. The commenter further
notes that the Boiler and Process Heater
MACT will ensure that the organic HAP
are properly controlled. Finally,
although not specifically commenting
on the legitimacy criterion for
contaminants in the contaminant
definition, the Agency received several
comments that pathogens are present in
both manure and sewage sludge, and
received specific monitoring data
confirming the presence of pathogens in
certain varieties of chicken litter.


EPA's Response: EPA is defining the
term "contaminant," as constituents that
will result in emissions of the air
pollutants identified in CAA section
112(b) and the nine pollutants listed
under CAA section 129(a)(4) when such
non-hazardous secondary materials are
burned as a fuel or used as ingredients,
including those constituents that could
generate products of incomplete
combustion. EPA has decided that these
constituents are appropriate for the
comparisons required by this criterion
because these are the contaminants
identified in the CAA that are to be
considered by EPA in evaluating which
contaminants to establish emission
standards. Thus, we disagree with those
commenters who believe that the list
should be narrowed, including the
commenter who argued that those
contaminants that contribute to the
material's value as a fuel be excluded
from the list of contaminants, as well as
all organic HAP since they will be
burned during the combustion process.
Because EPA is to consider these
contaminants as part of the CAA
regulations, they should also be
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considered in determining whether non-
hazardous secondary materials that
contain these contaminants are being
discarded, and thus, subject to the
section 129 CAA standards.


We also disagree with the commenters
who argue that the list is not broad
enough because it does not address all
heavy metals, organic hazardous
pollutants or pathogens for the same
reasons described above-that is, we
should be focusing, in general, on those
contaminants identified in the CAA that
EPA will be evaluating to determine
whether to establish emission standards.
The Agency also disagrees that
Appendix VIII to 40 CFR part 261 is an
appropriate list for determining which
contaminants to consider for the
purposes of defining non-hazardous
solid waste, since the purpose of
Appendix VIII is to be used by the
Agency to make hazardous waste listing
determinations (see 40 CFR 261.11(a)(3))
and the chemicals in Appendix VIII
would not apply to non-hazardous
wastes.


Finally, we disagree with those
commenters who argue that we should
not be considering the contaminants in
the non-hazardous secondary materials
themselves as part of the legitimacy
criteria, but, if considered necessary,
compare the emissions profiles from the
combustion units. In order for a non-
hazardous secondary material to be
considered a non-waste fuel, it must be
similar in composition, whereas
comparing the emissions profiles
between combustion units that burn
traditional fuels and non-hazardous
secondary materials only tells one how
well the combustion unit is operating,
not what the secondary material is that
is being burned. Thus, while the Agency
recognizes that such data can be useful
in determining whether or not burning
such secondary materials present a risk
to human health or the environment,
such a concept says nothing in terms of
whether or not the non-hazardous
secondary material is a legitimate non-
waste commodity fuel.


Moreover, when contaminants have
no fuel value, and are being destroyed,
they do not have an energy recovery
intention. Burning is an inherently
destructive process, even if there is a
beneficial use. Therefore, the Agency
needs to be cautious in evaluating
whether burning a non-hazardous
material for energy recovery, also has a
waste destroying intention.


Comment: Some commenters believe
the approach of measuring
contaminants per Btu was more
scientifically sound, while one
commenter argued that comparisons of
contaminants should focus on the


loading of contaminants to the process
rather than concentrations, which they
believe is similar to measuring
contaminants per Btu in ingredients. For
example, the commenter indicates that
coal fly ash is utilized in place of
bauxite in cement manufacturing.
Because coal fly ash may contain only
20 percent of the alumina found in
bauxite, the process requires five times
more coal fly ash than alumina for a
given quantity of cement product.
Under this scenario, even if coal fly ash
contains a mercury concentration
comparable to bauxite, the loading of
mercury to the combustion unit would
be five times higher than that if
traditional feedstock was used. The
commenter maintains that the rule
should be changed to require a
comparison of loading rates rather than
concentrations.


Another commenter argues that any
comparison between contaminant levels
in the non-hazardous secondary
material and contaminant levels in
traditional fuels should consider the
entire characteristics of the material.
Some non-hazardous secondary
materials may have high concentrations
of some constituents and low
concentrations of others, relative to
traditional fuels. Thus, decisions
regarding legitimacy will not always be
clear cut and the overall characteristics
need to be considered qualitatively. In
addition, given the variability of
constituent concentrations in traditional
fuels and non-hazardous secondary
materials, solid waste determinations
which requires a comparison, should
allow for such variability in a
reasonable manner. The commenter
supports the method that looks at
constituent concentrations (e.g., percent
by weight or ppm by weight) as a
reasonable approach that limits the
impact of variability, whereas using
lb/MMBtu compounds the impacts of
variability. Since either the Boiler/
Process Heater MACT or CISWI rule
will adequately limit emissions from
combustion of non-hazardous secondary
materials, there is no justification for
evaluating contaminant comparisons on
a heating value basis.


EPA's Response: The Agency agrees
with commenters that a lb/MMBtu
approach can serve to normalize
contaminant concentration comparisons
across a range of material loading
scenarios. At this time, however, the
Agency lacks sufficient lb/MMBtu
information for all non-hazardous
secondary materials under
consideration. Accordingly, this
approach is not being adopted for
today's final rule. As guidance is
developed for implementation, a


lb/MMBtu approach may be further
considered. Thus, in today's final rule,
the assessment of whether the non-
hazardous secondary material has
contaminants comparable to traditional
fuel products is to be made by directly
comparing the numerical contaminant
levels in the non-hazardous secondary
material to the contaminant levels in
traditional fuels based on the total level
of contaminants, and not on
contaminants per Btu of heat value. This
approach is most appropriate because
contaminant information is readily
available to the respondent.


The Agency recognizes that variability
in constituent levels exist in non-
hazardous secondary materials and
traditional fuels, generally based on the
source and geographic region that the
material came from. Thus, we agree that
such considerations can be taken into
account in a reasonable manner when
comparing constituent levels in the non-
hazardous secondary material and the
traditional fuel.


We disagree with the commenters that
comparison between contaminant levels
in the non-hazardous secondary
material and contaminant levels in
traditional fuels should consider the
entire characteristics of the material.
Such an approach would suggest that
contaminants can be present in the non-
hazardous secondary material at levels
that are not comparable in concentration
to those contained in traditional fuel
products, which could result in
contaminants being combusted as a
means of discarding them.


Comment: Commenters disagreed
about whether to implement a bright-
line test for contaminants. One
commenter supports the delineation of
bright-line contaminant levels that
would apply regardless of the type of
traditional fuel burned, while another
commenter maintains that it would not
be appropriate to compare contaminant
concentrations between non-hazardous
secondary materials and traditional
fuels based on a bright line approach.
Another commenter states that the need
to classify non-hazardous secondary
materials as waste or non-waste may
dictate the need for a bright line test
rather than emissions testing from
combustion units, given that emissions
controls and limits are established in
permits. Other commenters also
disagreed with the establishment of a
bright-line level comparison, with one
commenter objecting to the
establishment of any other contaminant
level comparison, arguing that such a
comparison would provide no benefit to
the regulated community and arbitrarily
assigns levels of contaminants without
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accounting for differences in materials
and/or facilities.


EPA's Response: EPA recognizes that
the "bright line" approach may provide
greater clarity and predictability to the
regulated community, but that in both
cases, the Agency would have to
establish a line for what is acceptable
and the line may either be somewhat
arbitrary or it may exclude materials
that, if carefully considered, should be
considered legitimate. Based on the
comments received on those
approaches, we are convinced that they
would not be workable. On the other
hand, case-by-case comparisons by each
person evaluating this legitimacy
criterion can take into account the wide
variety of non-hazardous secondary
materials, as well as the appropriate
traditional fuel to which it is being
compared. Because this factor must
apply to various different recycling
activities and industries, the case-by-
case approach is most appropriate.


E. Comments on Legitimacy Criteria for
Ingredients


In the proposed rule, non-hazardous
secondary materials used as an
ingredient in combustion units must
meet the legitimacy criteria specified in
241.3(d)(2) in order to be considered a
non-waste ingredient. To meet the
ingredient legitimacy criteria, the non-
hazardous secondary material must be
handled as a valuable commodity, must
provide a useful contribution to the
production or manufacturing process,
must be used to produce a valuable
product or intermediate, and must result
in products that contain contaminants at
levels that are comparable in
concentration to or lower than those
found in traditional products that are
manufactured without non-hazardous
secondary materials.


1. Managed as Valuable Commodities


Because the criterion "managing as a
valuable commodity" for non-hazardous
secondary materials used as an
ingredient (storage not exceeding
reasonable time frames, manage it
consistent with an analogous ingredient
or adequately contain to prevent release)
are the same as those for non-hazardous
secondary materials used as a fuel, EPA
indicated that if changes are made to the
criteria with respect to those non-
hazardous secondary materials that are
used as fuels, we would likewise make
the same changes with respect to those
non-hazardous secondary materials
used as ingredients. We did solicit
comments, however, on whether using
these criteria for managing as valuable
commodities (similar to the type of


criteria for fuels) are appropriate for
ingredients.


Comment: As discussed in the section
on legitimacy criteria for fuels, one
commenter suggested that the criterion
that a non-hazardous secondary material
be managed as a valuable commodity
(determining if it is managed consistent
with the management of an analogous
ingredient and used within a reasonable
time frame) is irrelevant because solid
wastes are managed in ways similar to
commodities (i.e., solid wastes and solid
commodities are stored in piles on the
ground, liquid wastes and commodities
are stored in tanks and barrels). Another
commenter requested that EPA provide
clarity on managing a non-hazardous
secondary material as a valuable
commodity and the kinds of practices a
facility must implement to demonstrate
that it is managing the material as a
valuable commodity.


EPA's Response: The final rule will
retain the proposed approach that this
legitimacy criterion for non-hazardous
secondary material used as ingredients
(i.e., that they must be managed as
valuable commodities) will be
consistent with that of fuels. As we
noted previously, we disagree with the
commenter that solid wastes and
commodities are always managed in a
similar manner. That is, commodities,
on the one hand, are handled
specifically to prevent the loss of the
material because of its value. Solid
wastes, on the other hand, when they
are not highly regarded for a beneficial
reuse, are often not managed in a way
that minimizes the release of the
material itself, but more in a way that
protects the surrounding environment
from the material. However, we also
know that solid wastes, if not properly
managed have created damages to the
environment. Thus, non-hazardous
secondary materials used as an
ingredient must be managed in a
manner consistent with the management
of an analogous ingredient (where there
is an analogous ingredient), or otherwise
be adequately contained so as to prevent
releases to the environment. For
example, non-hazardous secondary
materials that are used as ingredients in
cement kilns must be managed in a
manner consistent with the analogous
ingredients that these secondary
materials are replacing. An "analogous
ingredient" is defined as a
manufacturing process ingredient for
which the secondary material
substitutes and which serves the same
function and has similar physical and
chemical properties as the non-
hazardous secondary material. Where
there is no analogous ingredient, the
non-hazardous secondary material must


be adequately contained so as to prevent
releases to the environment. However,
the Agency may provide further
guidance on what we consider to be
managed as a valuable commodity.


2. Useful Contribution


EPA received comments on the five
ways the proposed rule states that a
non-hazardous secondary material can
add value and usefully contribute to a
recycling process (based on criteria
initially developed for hazardous
secondary materials): (i) The non-
hazardous secondary material
contributes valuable ingredients to a
product or intermediate; or (ii) replaces
a catalyst or carrier in the recycling
process; or (iii) is the source of a
valuable constituent recovered in the
recycling process; or (iv) is recovered or
regenerated by the recycling process; or
(v) is used as an effective substitute for
a commercial product. The proposed
rule stated that we believe that only
items (i) and (v) are specifically relevant
to our assessment of whether these non-
hazardous secondary materials provide
a useful contribution in combustion
scenarios. We requested comment,
however, on whether the non-hazardous
secondary materials we are assessing as
ingredients can provide useful
contributions in other ways.


Comment: A commenter requested
that the EPA remain flexible and
acknowledge that there may be other
ways to demonstrate a secondary
materials' useful contribution.


EPA's Response: The Agency was
unable to identify, and commenters did
not identify any other way a non-
hazardous secondary material could
contribute to the recycling process, so
the language in the final rule was not
changed. The two ways to determine if
the material provides a useful
contribution are sufficiently flexible and
will provide for accurate assessments.
Thus, the final rule will continue to
maintain that non-hazardous secondary
materials contribute valuable
ingredients to a product or intermediate
and that non-hazardous secondary
materials are used as an effective
substitute for a commercial product will
be used to determine if a material
provides a useful contribution as an
ingredient.


3. Quantifying an Ingredient's
Contribution to Production/
Manufacturing Activity


Not all of the constituents or
components of the non-hazardous
secondary material have to make a
contribution to the production/
manufacturing activity. EPA solicited
comments on whether the Agency


15526


HeinOnline  -- 76 Fed. Reg. 15526 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


should quantitatively define how much
of the non-hazardous secondary
material must provide a useful
contribution, or alternatively, the
quantity of constituents or components
in a non-hazardous secondary material
there would need to be before the non-
hazardous secondary material would
not be considered to provide a useful
contribution.


Comment: Generally, commenters
disagreed with the establishment of a
quantitative definition as to how much
of a material must provide a useful
contribution. One state agency is
opposed to a quantitative definition
because the numbers will vary by non-
hazardous secondary material.
Similarly, another state commenter also
opposed a nationwide definition or
percentage stipulating what constitutes
a "useful contribution" because of the
different possible reuse processes that
may vary in terms of the amount of
material that is deemed useful. One
other commenter also objected to the
establishment of any limits, but
specifically commented on the
establishment of a quantitative
definition. They explain that a given
non-hazardous secondary material can
have several useful components, but the
ability to use those components is
dependent on the available
manufacturing process or technology
type. This variation would make it
difficult and inefficient to apply a
general quantitative rule of useful
contribution.


EPA's Response: We agree with the
commenters that quantifying the
amount that all non-hazardous
secondary materials must contribute to
a production/manufacturing activity
would be a challenge, if at all possible,
given the breadth and depth of ways
that non-hazardous secondary materials
may be used as ingredients in
combustion processes. As the non-
hazardous secondary materials vary
significantly in their character,
composition and uses, trying to define
useful contribution quantitatively
would not, in our view, be practical.
The complexities of defining "useful
contribution" so that it can be
determined through a bright-line test,
and remain appropriate across
industries, different recycling processes,
and a variety of recycled non-hazardous
secondary materials are too great for the
Agency to design in a simple and
straightforward manner so as to be used
in making such determinations. In
addition, legitimacy determinations are
best made on a case-by-case basis, with
the facts of a specific situation in hand.
Thus, we have not defined a


quantitative amount that non-hazardous
secondary materials must contribute.


In general, the regulated community
should look to typical industry recovery
rates in similar manufacturing processes
to determine if the recycling recovery
rates are reasonably efficient in terms of
the ingredient making a useful
contribution to the recycling process or
product. In addition, it should be noted
that EPA would generally look at the
quantity required, the duration, and the
extent of processing, and/or the rate of
recovery of the overall process, not the
recovery rate of a single step in the
process, when analyzing this criterion
for legitimacy. For example, if one step
in the process recovers a small
percentage of the constituent, but the
overall process recovers a much larger
percentage, the Agency would consider
the overall efficiency of the recycling
process in determining whether the
non-hazardous secondary materials are
providing a useful contribution. This
assumes that there is enough of the
target constituent or component present
in the non-hazardous secondary
materials to contribute meaningfully as
an ingredient to the recycling process.


In addition, the Agency is reiterating
its longstanding position that not every
constituent or component in a non-
hazardous secondary material would
have to contribute to a recycled product
or intermediate or to the recycling
process in order for there to be an
overall contribution. Thus, we agree
with commenters who raised questions
about this and have restated our
position in this preamble to the final
rule.


4. Contaminants in Ingredients


The Agency requested comments on
whether we should have a different
definition of contaminants that applies
specifically to ingredients. That is, since
contaminant comparisons for the
contaminant legitimacy criterion apply
to a comparison of products rather than
to the non-hazardous secondary
material, we requested comment on
whether a different list of contaminants
should apply or whether we should
generically define contaminants to be
constituents that may be a concern with
respect to the product that is produced.


Comment: Commenters suggested that
when comparing the products derived
from non-hazardous secondary
materials and traditional raw materials,
the Agency be mindful of the fact that
the concentrations of contaminants can
vary geographically. In terms of cement
production, a few commenters said that
the current stringent product standards
effectively keep cement kilns from using
contaminated ingredients. One state


supports the use of the same
contaminant list for non-hazardous
secondary material fuels and
ingredients, but notes that EPA should
recognize that constituent
concentrations for a given virgin fuel or
feedstock can vary dependent on the
geographic region of where it is
produced. Another commenter said that
since all processes differ, the states
should be allowed to establish a petition
process for ingredients where industry
can demonstrate that the higher
contamination in a given non-hazardous
secondary material will not result in
harm to human health or the
environment (i.e., through either risk
assessment or handling restrictions).
Another commenter argued that using
the list of contaminants in CAA section
129(a)(4) is inadequate because it does
not address all heavy metals or organic
hazardous air pollutants. Still, another
commenter suggested that although the
CAA section 112 HAP list and the list
of constituents in Appendix VIII of 40
CFR part 261 would be impractical if
parameter testing was required,
Appendix VIII of 40 CFR part 261 would
be a good starting point for evaluating
different issues related to those
contaminants. Finally, one state agency
recommends the Agency develop a list
of currently acceptable non-hazardous
secondary materials used as ingredients
for quick reference and develop
guidance to assess materials not on the
list.


EPA's Response: EPA is defining the
term "contaminant" to include
constituents that may result in
emissions of air pollutants identified in
CAA section 112(b) and the nine
pollutants listed under CAA section
129(a)(4)) when such non-hazardous
secondary materials are burned as a fuel
or used as an ingredient, including
those constituents that could generate
products of incomplete combustion.
These constituents are appropriate for
the comparisons required by this
criterion because these are the
contaminants identified in the CAA that
are to be considered by EPA in
evaluating which contaminants to
establish emission standards. That is,
the contaminants to be considered in
the legitimacy criteria should generally
be the same that EPA is to consider in
establishing emission standards. Thus,
we disagree with the commenter who
argues that this list is not broad enough
because it does not address all heavy
metals or organic hazardous pollutants.
Appendix VIII to 40 CFR Part 261 is also
not an appropriate list for determining
which contaminants to consider for the
purposes of defining non-hazardous
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solid waste, since the purpose of
Appendix VIII is to be used by the
Agency to make hazardous waste listing
determinations (see 40 CFR 261.11(a)(3))
and the chemicals in Appendix VIII
would not apply to non-hazardous
wastes. Please see the related response
on usage of the Appendix VIII list with
regard to fuels (Section V.D.3).


With that said, the Agency recognizes
and agrees with the commenters that
variability in constituents exist between
non-hazardous secondary materials
based on the source and geographic
region that it may come from. Thus,
such considerations can be taken into
account in determining which
contaminants to evaluate. Regarding the
comments dealing with state program
involvement, EPA's response to these
comments is described in Section IX.
"State Authority." Finally, with respect
to the commenter who requested that
EPA develop a list of acceptable non-
hazardous secondary materials that are
used as ingredients for quick reference
and develop guidance to assess non-
hazardous secondary materials on this
list, we have made some general
conclusions throughout the preamble on
which non-hazardous secondary
materials when used as an ingredient in
a combustion process would generally
meet the legitimacy criteria. Persons
may also refer to the various Materials
Characterization Papers that are in the
docket to today's rule. However, each
person will need to confirm that such
non-hazardous secondary material
ingredients meet the legitimacy criteria
and provide documentation, as required
in the CAA rules.


5. Comparing Contaminant Levels in
Products


EPA requested comment on whether,
instead of requiring that contaminant
levels in products manufactured from
non-hazardous secondary material
ingredients be comparable in
concentration than those found in
traditional products, that the Agency
adopt a criterion under which
contaminants in the product could not
be significantly higher than found in the
traditional products that are
manufactured without the non-
hazardous secondary material.


Comment: A number of commenters
disagree with the contaminant
comparison criteria for non-hazardous
secondary material ingredients to the
final product. One commenter asserts
that EPA should not use the term
"contaminant" in connection with the
legitimacy criteria for ingredients.
Instead, the Agency should refer to
constituents that may actually be a
concern with respect to the product that


is produced. The same commenter also
recommends that the "toxics along for
the ride" criterion only should be
considered and not required, and that
the Agency should adopt a "not
significantly higher" standard. Also,
while the Agency should retain the
focus of the "toxics along for the ride"
criterion upon products, that criterion
should refer to constituents that may
actually be a concern with respect to the
products that are produced and should
not use the defined term "contaminant."


Other commenters oppose any limits
on contaminants in ingredients. It was
argued that portland cement is
manufactured to meet strict chemical
and performance specifications under
such organizations as ASTM and the
American Association of State Highway
and Transportation Officials (AASHTO).
These specifications dictate, to a large
degree, the ingredients that can be used
in cement manufacturing. There are a
wide range of raw materials and fuels
that can be used to meet cement
manufacturing quality objectives. The
levels of contaminants in these
traditional raw materials and fuels can
vary significantly. These variations
occur within materials taken from the
same source (e.g., single quarry) and
also between different sources. For the
purpose of comparing levels of
contaminants found in non-hazardous
secondary materials with levels found
in traditional products, the non-
hazardous secondary material
contaminant should be allowed to be
compared to multiple sources of the
traditional raw materials that are
available across the market to the
facility. Such a comparison should be
allowed regardless of whether or not the
traditional material is being used by the
facility at the time of the comparison.
Doing so would allow for the variability
of constituent levels to be properly
accounted for when going through the
comparison process. Variability needs to
be considered because multiple sources
of a single traditional material are
typically available to a facility


EPA's Response: In today's action,
EPA is finalizing this criterion as a part
of the legitimacy requirement because it
is essential in determining whether a
non-hazardous secondary material that
is combusted is in fact being
legitimately used or is essentially being
discarded-that is destroyed, in the
name of legitimate recycling. EPA is
also retaining the requirement that the
recycling process must result in
products that contain contaminants at
levels that are comparable to (or lower
than) concentrations found in
traditional products that are
manufactured without the non-


hazardous secondary material.
Establishing "comparable to or lower
than" contaminant levels more closely
reflects its intent that non-hazardous
secondary materials that are legitimately
used must have levels of contaminants
within a small acceptable range of those
found in traditional products than the
phrase "not significantly higher." (See
Section V.D.3 for further discussion of
this issue and EPA's response.) With
that said, we agree with those
commenters who argue that there are a
wide range of raw materials and fuels
that can be used and that the level of
contaminants in these secondary
materials can also vary. Thus, for
purposes of comparing levels of
contaminants found in non-hazardous
secondary materials to traditional
products, a person can make that
comparison with traditional raw
materials and fuels that come from
multiple sources, provided such sources
can be used in the combustion unit.
Such a comparison, as the commenters
argue, would account for the natural
variability that needs to be considered
in making such a comparison.


With respect to the comment
requesting that EPA change the word
"contaminant" to "constituent" when
referring to the legitimacy criteria, EPA
is retaining the use of the word
"contaminant" in this criterion as it has
been defined in this rule and accurately
describes which individual constituents
EPA is seeking to control in this
criterion. The selection of that term was
originally discussed in the ANPRM and
was chosen since it refers to the
constituents in secondary materials that
may be of a concern when burned as a
fuel or used as an ingredient.


Finally, EPA notes that industry
specifications can be very useful in
making a legitimacy determination and,
in particular, in evaluating compliance
with this criterion. However, EPA
cannot rely solely on product
specifications to cover all possible
situations and is including the
contaminant comparison between
products as a critical part of the
legitimacy requirement.


F. Comments on Non-Waste
Determination Petitions


The proposed rule established a non-
waste determination process that would
provide persons with an administrative
process for receiving a formal
determination from the EPA Regional
Administrator that non-hazardous
secondary materials that are burned as
a fuel in a combustion unit and have not
been managed within the control of the
generator, have not been discarded in
the first instance, and are
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indistinguishable in all relevant aspects
from a fuel product are not solid wastes.
This assumes all the criteria for the non-
waste determination at § 241.3(c) are
met.


Industry and state agencies both
submitted a number of comments on the
non-waste determination process
included in the proposed rule. While
many of these comments supported the
idea of a non-waste determination
process in order to include appropriate
fuels, many commenters suggested that
the process would be difficult to
implement since the requirements are
vague, and too resource intensive. Many
commenters did not want the process at
all for opposing reasons; some said it
was too lenient in that the process could
allow the inappropriate use of non-
hazardous secondary materials, while
others said it was unnecessary in that
CAA section 112 third-party combustors
should be able to use appropriate
comparable fuels without the
inconvenience of a petition process. The
specific comments are detailed below.
The overview of the petition process is
described in Section VII.G. The petition
requirements in today's rule are found
at § 241.3(c).


Comment: A large number of
commenters (including many from state
agencies) argued that state agencies
should be provided the authority to
make non-waste determinations as part
of the petition process. Some
commenters suggested that States be
allowed to grant such petitions under
their existing beneficial use programs
and encouraged EPA to allow the States'
existing regulatory structures to remain
in place. Many commenters expressed a
preference for the approach currently
used by States to determine the
acceptability of used materials for
beneficial use whereby specific classes
of non-hazardous secondary materials
considered wastes (in that State) are
assessed and, if determined acceptable,
are considered non-waste or exempt
from the State waste licensing,
permitting and other requirements. State
procedures for beneficial use
determinations vary, some requiring
more extensive characterization of
materials and uses than others, and
some requiring a degree of processing
and others not. Some beneficial use
designations are more stringent than
others since they are material-specific.


Many commenters, including state
agencies were still concerned that this
rule could jeopardize or interfere with
the State beneficial use designations and
procedures and requested that EPA
clearly indicate that today's rule applies
only for purposes of determining CAA
129 applicability to non-hazardous


secondary materials that are burned for
energy recovery. They do not want
today's rule to set a precedent or
interfere with their ongoing programs to
allow and encourage the beneficial use
of secondary materials which otherwise
would be waste.


EPA's Response: CAA section 129
states that the term "solid waste" shall
have the meaning "established by the
Administrator pursuant to the Solid
Waste Disposal Act" Id. at 7429(g)(6).
Accordingly, the Administrator (or
Regional Administrator) must establish
the meaning and make the
determinations, and the states'
definition of solid waste would not be
applicable for purposes of the definition
of solid waste under RCRA for
establishing emissions standards under
the CAA. No federal approval
procedures for state adoption of today's
rule are included in this rule under
RCRA subtitle D. Although EPA does
promulgate criteria for solid waste
landfills and approves state municipal
solid waste landfill permitting
programs, RCRA does not provide EPA
with authority to approve state
programs beyond municipal solid waste
landfill permitting programs.


With that said, EPA would like to
utilize the expertise and interest
residing in the state beneficial use
programs to bolster Agency decisions on
non-waste determination petitions. The
Agency may request the assistance of
states or may utilize the information and
contaminant data from state beneficial
use determinations if it is applicable to
the non-hazardous secondary material
when used as a fuel or an ingredient in
combustion units. These state beneficial
use programs have been developed to
encourage recycling and reuse, provided
that the uses maintain the specified
state's acceptable level of risk, protect
human health and the environment, and
are managed in accordance with the
conditions of the determination.


Generally, when a state beneficial use
determination has been granted (thus no
longer a solid waste within that state),
it may have chemical and physical
properties that are comparable to the
raw material it is replacing or, when
incorporated into a product, its use is
beneficial to the final product.
Assuming the data to support the
beneficial use determination remains
available, it could help support EPA's
investigation of the contaminant
concentrations for the purpose of
making the legitimacy criteria
determination.


State beneficial use determinations
and procedures will continue intact for
purposes of State laws, regulations, and
programs. Thus, we do not expect that


this rule will set a precedent or interfere
with the States' solid waste programs
and the States will continue to employ
their procedures to assess and regulate
the management and use of non-
hazardous secondary materials for
purposes of State laws and regulations.
In addition, as we have stated elsewhere
in today's preamble, this rule is limited
for purposes of determining CAA 129
applicability for non-hazardous
secondary materials that are burned for
energy recovery or as an ingredient in a
combustion unit. Thus, EPA will not be
making any determination that non-
hazardous secondary materials are or
are not solid wastes for other possible
beneficial uses. Such beneficial use
determinations are generally made by
the state for these other beneficial uses
and EPA will continue to look to the
states to make such determinations (e.g.,
land application, reuse as non-waste,
etc.).


Comment: Commenters indicated that
the petition process does not consider
potential scheduling issues regarding
compliance with the section 112 Boiler
MACT or the 129 CISWI standards.
Therefore, the non-waste determination
petition process should include
deadlines for both petition submissions
and rulings from regulators so that the
applicant would know which emission
standards requirements they would be
subject to-that is, the CAA section 112
standards or the CAA section 129
standards. Some commenters (including
many state agencies) also expressed
concern that EPA would not have the
resources necessary to address such
non-waste determination petitions
within a schedule consistent with State
deadlines for their air permits (e.g., go
days). In addition, a few commenters
questioned the environmental benefits
of shifting the burden of determination
to EPA instead of the generators in
question.


EPA's Response: EPA is not imposing
deadlines for the petition decisions,
either for the submission of such
petitions or on EPA making decisions
on petitions that are submitted, since
the Agency believes that before a final
decision is made, that the necessary
information be submitted, and the
public afforded an opportunity to
comment on such draft decisions.
Setting a time limit may make it
difficult to make such informed
decisions. Nevertheless, EPA commits
to work with the State (where the
combustor is located) in an effort to not
hold up, to the extent practicable, the
State air permitting process. We
recognize that the non-waste
determination decision should be
finalized prior to any related State air
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permit. We would also note that EPA's
responsibility for the petition decisions
in the final rule should maintain
national consistency, while recognizing
the state's interest and expertise in this
area.


Comment: If EPA maintains authority
for non-waste determinations,
commenters request that EPA Regional
offices notify States when requests and
determinations are made. In addition,
several environmental groups requested
that the public notification be required
for any petitions for non-waste
classification.


EPA's Response: Today's rule outlines
the petition process for the Regional
Administrator to follow. As part of that
process, the draft decision will be
published in local media and will be
available on EPA's Web site, and thus,
all draft decisions will be available to
the public for comment. In addition,
although not in the regulations, EPA
will inform the State Agency of a
petition request in their states, and work
with them, to the extent practicable.


Comment: State Agencies
recommended that EPA maintain a state
or publicly available database of non-
waste determination decisions if the
Agency maintains decision-making
authority under the petition process.


EPA's Response: EPA agrees that it
would be appropriate for EPA to
maintain a database that is a
compilation of decisions made on non-
hazardous secondary material non-
waste determinations. This would allow
decisions made in one EPA Region,
including the basis for the decision, to
be available to other EPA Regions
pertaining to the same or similar non-
hazardous secondary materials and
would support national consistency and
minimize redundant efforts. Thus, the
Agency expects to put together such a
database and will make it available not
only to its Regions, but will also make
such a database publicly available.


Comment: Some commenters said
States (or non-State Agencies) should be
able to submit a non-waste
determination on behalf of the
petitioner.


EPA's Response: As stated in the
proposal and in the final rule, states, or
private entities, can submit non-waste
determination petitions to the EPA
Regional Administrator on behalf of
petitioners. They can petition for a
single combustor or a class of
combustors (e.g., a specific usage of a
non-hazardous secondary material in a
particular state).


Comment: Many commenters did not
want the petition process included in
the rule. Some commenters said it was
too lenient in that the process could


allow the inappropriate use of non-
hazardous secondary materials.


EPA's Response: We disagree with the
commenters since the petition process
provides a vehicle to accommodate
those instances where it is not apparent
that the non-hazardous secondary
material is not discarded and that it
complies with the legitimacy criteria
and thus, is not a solid waste under
RCRA. Those requirements would be
documented in addition to the other
petition requirements. This would
provide the needed assurance that it is
an appropriate non-waste fuel. In
addition, all draft decisions will be
made available to the public (local
newspaper advertisement or radio
broadcast and on EPA's Web site) and
the Regional Administrator may hold
public hearings, such that the public
will be informed and has the
opportunity to comment and be
involved in the process.


Comment: Commenters mentioned
that the process will be difficult to
implement since the requirements in
proposed § 241.3(c) are too vague. A few
commenters mentioned that they
preferred the clarity in state
determinations where they have criteria
specific to each secondary material they
regulate or make specific beneficial use
determinations, as opposed to this
petition process where all non-
hazardous secondary materials have to
comply with the same guidelines.
Commenters requested that we create
clear guidance on the petition process
and on related implementation.


EPA's Response: We disagree with the
commenters who argue that the petition
process is vague and will be difficult to
implement. All petitions that are
submitted must clearly explain how the
non-hazardous secondary material has
not been discarded and meets the other
relevant criteria, including the
legitimacy criteria. All draft decisions
will also be subject to notice and
comment, so any particular issues or
concerns can be raised for the Agency's
consideration. With that said, the
Agency expects to develop additional
guidance to assist petitioners in the
implementation of the petition process.


G. Comments on the Other Approaches
for Defining Solid Wastes


In addition to the proposed approach,
EPA also identified and solicited
comment on two other approaches for
defining which non-hazardous
secondary materials are solid wastes
when combusted. One approach, which
was called the "alternative approach,"
was intended to be broader than the
proposed approach, but still consistent,
in the Agency's judgment, with RCRA


and relevant case law. Under the
alternative approach, non-hazardous
secondary materials that are burned in
a combustion unit would be considered
solid wastes, unless such non-hazardous
secondary materials would remain
within the control of the generator and
meet the legitimacy criteria; in this
limited instance, the non-hazardous
secondary materials would not be
considered solid wastes. Thus, under
the alternative approach, fuels and
ingredients that are generated from the
processing of discarded non-hazardous
secondary materials would be
considered a solid waste, as well as non-
hazardous secondary materials used as
ingredients that are combusted at
facilities that are not within the control
of the generator. In addition, the
alternative approach did not provide for
a non-waste determination petition
process, as described elsewhere in this
preamble. The proposed rule noted that
this approach could be adopted in a
final rule if warranted by information
presented during the public comment
period and solicited comment on all
aspects of the alternative approach.


The other approach on which we
requested comment was to identify all
non-hazardous secondary materials that
are burned in combustion units for
energy recovery or as an ingredient as
solid wastes and thus, all non-
hazardous secondary materials would
be subject to the section 129 CAA
requirements. The proposal noted that
while the Agency believes there are
legal constraints to taking such a broad
approach in defining solid waste under
RCRA, we solicited comment on this
approach and specifically requested that
commenters provide the basis for their
position, in light of the existing case law
on the issue of "discard."


Comment: All commenters addressing
the alternative approach were opposed
to the Agency adopting such an
approach in the final rule. Several
commenters argued generally against
any approach that would allow any non-
hazardous secondary material to ever be
burned as non-waste fuels or
ingredients, regardless of whether or not
the secondary materials remained
within the control of the generator.
These commenters strongly urged the
Agency to adopt a final rule that
considers all non-hazardous secondary
materials burned in a combustion unit
for energy recovery or used as an
ingredient to be included within the
definition of solid waste and therefore,
subject to the CAA section 129
requirements. These commenters argue
that non-hazardous secondary materials
that are burned in combustion units fall
within the unambiguous meaning of the
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term "discarded material," and
therefore, both EPA's proposed and
alternative approach are unlawful, as
well as arbitrary and capricious.


On the other hand, industry
commenters generally contended that
the alternative approach was
unacceptable as a matter of law and
policy, but for different reasons. These
commenters, who also disagreed with
the proposed approach's classification
that non-hazardous secondary materials
used as fuels which did not remain
within the control of the generator are
solid waste unless granted a non-waste
determination, strongly opposed the
alternative approach for many of the
same reasons. Of particular concern of
the commenters was their disagreement
with EPA that one may not look to a
material's transfer between entities to
determine whether the non-hazardous
secondary material has been discarded
and constitutes a solid waste under
RCRA, a concept which would apply
equally to non-hazardous secondary
materials being used as ingredients, as
well as to non-hazardous secondary
materials used as fuels. In addition,
these same commenters also strongly
disagreed with the other approach on
which the Agency solicited comment-
that is, the approach that would
characterize all non-hazardous
secondary materials as solid waste when
burned in a combustion unit for energy
recovery or as an ingredient. These
commenters argued that this would
exceed the Agency's authority to
regulate secondary materials that have
not been discarded.


EPA's Response: Although some
commenters supported a broader
definition of solid waste than described
in the alternative approach, the Agency
did not receive any support for the
alternative approach, and has therefore
decided not to adopt it in this final rule.
Regarding comments that advocated for
all non-hazardous secondary materials
burned in a combustion unit for energy
recovery or as an ingredient to be
discarded and, thus, solid waste, EPA
has replied to this comment above in
Section V.A. The Agency presumes that
these commenters would like neither
our proposed approach nor any
alternative that allows any non-
hazardous secondary material to be
burned as other than a waste.


Regarding industry comments which
opposed the alternative approach
because its characterization that all non-
hazardous secondary materials that do
not remain within the control of the
generator are solid waste, we respond to
the issue of transferring non-hazardous
secondary materials off-site in Section
V.A.


EPA continues to believe that today's
final rule is a reasonable interpretation
of the statutory definition of discard to
consider that non-hazardous secondary
materials under the control of its
generator that are legitimately burned as
fuels are not solid waste, that certain
non-hazardous secondary materials (i.e.,
scrap tires under the oversight of
established tire collection programs and
resinated wood) that are not discarded
and are legitimately used as fuels or
ingredients are not solid waste, that
non-hazardous secondary materials that
are legitimately burned as ingredients
are not solid wastes, and that fuels and
ingredients that are produced from the
processing of discarded non-hazardous
secondary materials are not solid
wastes.


VI. Summary of Major Differences
Between the Proposed Rule and Final
Rule


The basic framework outlined in the
proposed rule is being adopted in
today's final rule. However, as indicated
in the discussions in Section VII, the
Agency has made several significant
changes to the proposal regarding: (i)
The status of scrap tires when they are
combusted and used as a fuel; (2) the
status of resinated wood residuals when
they are combusted and used as a fuel;
(3) the status of coal refuse that has been
previously discarded, but has been
processed in the same way as coal is
today; and (4) the definition of
traditional fuel and several other terms
to clarify their meaning in the final rule.
Specifically,


* Under the proposed rule, scrap tires
were considered to be solid waste when
combusted and used as a fuel unless
they were sufficiently processed into a
non-waste fuel product. Today's rule
continues to include this concept of
processing of scrap tires that have been
discarded, particularly for tires in waste
tire piles. However, after reviewing the
comments, as well as reviewing the
approach that was discussed in the
ANPRM for scrap tires, the Agency has
concluded that scrap tires used as fuel
in a combustion unit that are removed
from vehicles and managed and
collected under the oversight of an
established tire collection program
would not be considered a solid waste
In this situation, the scrap tires have not
been discarded and therefore, should
not be considered a solid waste. See
Section VII.C for a full discussion of the
rationale and changes to the approach
for scrap tires.


* Under the proposed rule, resinated
wood residuals that were burned in a
combustion unit within the control of
the generator and which met the


legitimacy criteria was considered a
non-waste fuel. However, if such
resinated wood residuals were
transferred off-site to a different
company, there were considered a solid
waste when burned in a combustion
unit, unless they were "sufficiently
processed to produce a non-waste fuel.
However, after reviewing the comments,
the Agency has concluded that resinated
wood residuals when burned in a
combustion unit (whether within the
control of the generator or outside the
control of the generator) would not be
a solid waste, provided the resinated
wood residuals met the legitimacy
criteria. In this situation, the Agency
finds that the resinated wood residuals
have not been discarded and therefore,
should not be considered a solid waste.
See Section VII.D for a full discussion
of the rational and changes to the
approach for resinated wood residuals.


* Under the proposed rule, coal
refuse that has been previously
abandoned and was processed, even if
such processing was the same as coal is
processed today, was considered a solid
waste and, if combusted, would be
subject to the CAA section 129 emission
standards. However, after reviewing the
comments and after further evaluation,
we have decided that coal refuse that is
processed the same as coal is today,
which serves to both increase its energy
value, as well as reduce the level of
contaminants in coal refuse, should not
be considered a solid waste. (Of course,
prior to such processing, the coal refuse
that has been abandoned is a solid waste
and would be subject to appropriate
federal, state and local laws and
regulations.) This change is based on the
fact that coal refuse is distinctive from
other non-hazardous secondary
materials at issue in today's rule in that
it is in fact raw material coal (even if it
has been previously abandoned) that is
generated as a result of coal mining
operations whose primary product is a
fuel.


* In response to comments received
on the proposal, under today's rule, we
have added an "alternative fuels"
category to the definition of traditional
fuels, so the definition now includes
"alternative traditional fuels" and
"historically managed" traditional fuels.
EPA is recognizing that changes in
technology and in the energy market
over time have resulted in additional
materials being economically viable to
be used as alternative "traditional" fuels.
In addition, to provide clarity in the
application and the meaning of
traditional fuel and clean cellulosic
biomass, we have codified these
definitions in § 241.2. The new
definition of traditional fuel also
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clarifies that traditional fuels are not
secondary materials and are not solid
wastes unless discarded.


VII. Detailed Discussion and Rationale
for Today's Final Rule


As indicated previously, today's final
rule identifies those non-hazardous
secondary materials that, when burned
in a combustion unit, are solid wastes.
In general, EPA defines non-hazardous
secondary materials that are used as
fuels or ingredients in combustion units
as solid waste unless: 154


* The non-hazardous secondary
material is used as a fuel and remains
within the control of the generator
(whether at the site of generation or
another site the generator has control
over) and it meets the legitimacy
criteria;


* They are the following materials
that meet the legitimacy criteria when
used as a fuel (by the generator or
outside the control of the generator):


0 Scrap tires removed from vehicles
under the oversight of established tire
collection programs;


0 Resinated wood;
* The non-hazardous secondary


material is used as an ingredient
(whether by the generator or outside the
control of the generator) and it meets the
legitimacy criteria;


* The discarded non-hazardous
secondary material is sufficiently
processed to produce legitimate fuel or
ingredient products and it meets the
legitimacy criteria;


* The non-hazardous secondary
material is used as a fuel and is handled
outside the control of the generator
where it is determined through a case-
by-case non-waste determination
petition process that the material has
not been discarded and is
indistinguishable in all relevant aspects
from a fuel product.
The following sections discuss in detail
the rationale and regulations being
promulgated today in 40 CFR part 241
for the identification of non-hazardous
secondary materials that are solid waste
when used in combustion units. We use
this rationale to support the final rule
based on information the Agency has
received and public comments. To the
extent we have decided not to alter our
supporting reasoning or have rejected
comments received on the proposed
rule, we also discuss these matters in
Section V. Reasoning, information and
arguments provided in the ANPRM and
proposed rule that support these
decisions are also incorporated into the
reasoning for the final decisions.


154 Traditional fuels are not secondary materials


or solid waste, unless discarded.


A. Traditional Fuels 155


As discussed in Section V, the
definition of traditional fuels has been
modified in today's final rule. The new
definition encompasses two categories
of fuels: (1) "Historically managed"
fuels, as identified in the proposed rule,
and (2) "alternative" fuels, as described
in the ANPRM. Through this revised
definition, EPA is recognizing that
changes in technology and in the energy
market over time have resulted in
additional materials being economically
viable, or for policy reasons, to be used
as alternative "traditional" fuels. Thus,
"traditional fuels" is defined in today's
final rule as materials that are produced
as fuels and are unused products that
have not been discarded and therefore,
are not solid waste including: (1) Fuels
that have been historically managed as
valuable fuel products rather than being
managed as waste materials, including
fossil fuels (e.g., coal, oil and natural
gas), their derivatives (e.g., petroleum
coke, bituminous coke, coal tar oil,
refinery gas, synthetic fuel, heavy
recycle, asphalts, blast furnace gas,
recovered gaseous butane, and coke
oven gas) and cellulosic biomass (virgin
wood); and (2) alternative fuels
developed from virgin materials that can
now be used as valuable fuel products
rather than waste materials. Alternative
fuels include used oil which meets the
specifications outlined in 40 CFR
279.11; currently mined coal refuse that
previously had not been usable coal;
and clean cellulosic biomass. Clean
cellulosic biomass is defined as those
residuals that are akin to traditional
cellulosic biomass, such as forest-
derived biomass (e.g., green wood, forest
thinnings, clean and unadulterated bark,
sawdust, trim, and tree harvesting
residuals from logging and sawmill
materials), corn stover and other
biomass crops used specifically for
energy production (e.g., energy cane,
other fast growing grasses), bagasse and
other crop residues (e.g., peanut shells),
wood collected from forest fire
clearance activities, trees and clean
wood found in disaster debris, clean
biomass from land clearing operations,
and clean construction and demolition
wood. Clean biomass is defined as
biomass that does not contain
contaminants at concentrations not
normally associated with virgin biomass
materials. Such historically managed
traditional fuels and alternative fuels are
not secondary materials or solid wastes
unless discarded. The revised definition


155 While the Agency believes that traditional
fuels are not secondary materials, we believe it
appropriate to provide a general definition and
description of what is considered a traditional fuel.


also clarifies that clean wood includes,
similar to clean disaster debris, clean
construction and demolition material.


Both clean cellulosic biomass and on-
specification used oil were identified in
the proposed rule definition as
historically managed traditional fuels.
However, as the viability of these
materials as fuels reflects relatively
recent changes in market conditions and
technology, they are more appropriately
characterized as alternative traditional
fuels.


The new definition also adds
currently generated coal refuse as an
alternative traditional fuel. As discussed
in Section V.B.8., this material is
distinctive among the other non-
hazardous secondary materials. Coal
refuse is in fact raw material coal that
is generated as a result of coal mining
operations whose primary product is
fuel. We consider currently generated
coal refuse to be more akin to a raw
material that, due to technological
developments, can now be processed
and utilized to produce a marketable
fuel. Coal refuse is different from other
non-hazardous secondary materials,
such as scrap tires or resinated wood
residuals, in that it is generated in the
production of a traditional fuel and can
be used, itself, as fuel.


The definition goes on to clarify that
traditional fuels are not secondary
materials and are not solid wastes
unless discarded. In response to
comments received on the proposal and
to provide clarity in the application and
the meaning of traditional fuel, both the
new definition of traditional fuels and
the definition of clean cellulosic
biomass are codified in § 241.2


Recommendations from commenters
to the proposed rule on specific
materials that should be considered
traditional fuels are discussed in
Section V.B. That section also includes
responses to the Agency's request for
comment regarding a possible petition
process to make determinations on
traditional fuels.


B. Non-Hazardous Secondary Materials
Used as Fuel That Remain Within the
Control of the Generator


1. Scope and Applicability


Non-hazardous secondary materials
used as a fuel in combustion units that
remain within the control of the
generator and that meet the legitimacy
criteria specified in § 241.3(d)(1) would
not be solid waste. Such non-hazardous
secondary materials are referred to as
legitimate (non-waste) fuel products.


As discussed previously in Section
V.A, if the non-hazardous secondary
material remains within the control of
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the generator, it is more likely to be
material that is saved and not thrown
away. The Agency has explained that
case law would not allow it to
determine that secondary material is a
waste if it is recycled as a fuel within
a continuous industrial process. EPA
cannot evaluate every non-hazardous
secondary material, but considers that
this standard would cover all such non-
hazardous secondary materials that are
recycled as a fuel within a continuous
process. EPA, however, acknowledges
that this may capture certain non-
hazardous secondary materials which
may be a waste, but is unlikely. Thus,
this is a reasonable interpretation of the
statutory definition of discard to
consider non-hazardous secondary
materials that are managed within the
control of its generator and legitimately
burned as fuels to not be solid waste.


The Agency also recognizes that there
may also be non-hazardous secondary
materials transferred to another party
that are not discarded in the first
instance, and thus may not be a solid
waste. EPA is dealing with those
categories of non-hazardous secondary
materials on a case-by-case basis by
specifically identifying such non-
hazardous secondary materials in the
regulations (see discussions in Section
VII.C on scrap tires managed under an
established tire collection program and
Section VII.D for resinated wood or
through the non-waste determination
process (Section VII.G).


Non-hazardous secondary materials
used as fuels remain within the control
of the generator under two scenarios
(See § 241.2). As such, the regulation
consists of two parts in determining
whether these non-hazardous secondary
materials qualify for being "within the
control of the generator." The first part
applies to non-hazardous secondary
materials generated and used as fuels at
the generating facility. For purposes of
this criteria, "generating facility" means
all contiguous property owned, leased,
or otherwise controlled by the
secondary material generator;
"secondary material generator" means
any person whose act or process
produces non-hazardous secondary
materials at the generating facility.


If a generator hires or contracts with
a different company to use the non-
hazardous secondary materials at the
generator's facility as fuel, either
temporarily or permanently, these
materials remain within the control of
the generator. However, generators
sometimes contract with a second
company to collect non-hazardous
secondary materials at the generating
facility and such materials are
subsequently used as fuels in a


combustion unit at another facility. In
that situation, if the facility that burns
the non-hazardous secondary material is
not "within the control of the generator"
as defined below in the second part of
the definition, then the non-hazardous
secondary material fuel would be
considered a solid waste unless a non-
waste determination has been granted
pursuant to the petition process.


The second part of the definition
applies to non-hazardous secondary
materials generated and used as fuels at
a different facility that is controlled by
the generator (or if a person as codified
in § 241.2 controls both the generator
and the facility using the fuel in a
combustion unit). For purposes of this
criterion, "control" means the power to
direct the policies of the facility,
whether by ownership of stock, voting
rights, or otherwise, except that
contractors who operate facilities on
behalf of a different person as codified
in § 241.2 shall not be deemed to
"control" such facilities. Thus, when a
contractor operates two facilities, each
of which is owned by a different
company, the non-hazardous secondary
materials generated at the first facility
and used as a fuel at the second facility
is not considered "within the control of
the generator."


In the proposed rule, the Agency also
indicated that the 2008 DSW Final Rule
included a third part in the definition of
"within the control of the generator;"
specifically, hazardous secondary
materials that are generated pursuant to
a written contract between a tolling
contractor and a toll manufacturer and
legitimately reclaimed by the tolling
contractor. For purposes of that
exclusion, a tolling contractor is a
person who arranges for the production
of a product or intermediate made from
specified raw or virgin materials
through a written contract with a toll
manufacturer. We did not propose to
include this arrangement as being
"within the control of the generator" as
we viewed this as a specific type of
arrangement used in the production of
materials, and were unaware of these
types of contractual arrangements where
both products and secondary material
fuel are sent to what we are calling
tolling contractors. Nevertheless, the
Agency requested comment on whether
to include this option in the final rule.
We have decided not to include this
option in the final rule. See Section
V.A.1.


2. Restrictions and Requirements


a. Legitimate Use


Under this rule, non-hazardous
secondary materials used as fuels in


combustion units that remain within the
control of the generator must meet the
legitimacy criteria in § 241.3(d)(1) to be
considered a non-waste fuel. To satisfy
the legitimacy criteria, the non-
hazardous secondary material (non-
waste) fuel must be handled as a
valuable commodity, have a meaningful
heating value and be used as a fuel in
a combustion unit that recovers energy,
and contain contaminants at levels
comparable to (or lower than) those in
traditional fuels which the combustion
unit is designed to burn as discussed in
Section VII.H.


b. Notification


We are not requiring facilities that use
non-hazardous secondary material fuels
within the control of the generator and
that meet the legitimacy criteria to
notify EPA under this rule. This notice
would be duplicative of the notification
and recordkeeping requirements being
promulgated for boilers and process
heaters at major sources of air toxics.
That is, the CAA section 112 rule
requires notifications and
recordkeeping, including
documentation as to how the non-
hazardous secondary material meets the
legitimacy criteria, and satisfies the
definition of processing and/or the
requirements for the petition process.
(40 CFR 63.7530 and 63.7555). Specific
recordkeeping requirements for area
source boilers combusting non-
hazardous secondary materials are also
found at 40 CFR 63.11225(c)(2)(ii) under
the CAA section 112 rule for area source
boilers.


Additionally, regulations at 40 CFR
60.2175(v) promulgated for commercial
and industrial solid waste incinerators
under CAA section 129 requires basic
recordkeeping to establish whether
materials combusted in a commercial or
industrial unit meet the standards and
procedures for identification of non-
hazardous secondary materials that are
not solid wastes. Owners or operators of
commercial or industrial facilities that
combust non-hazardous secondary
materials that are not traditional fuels
are directed to the CAA section 112
regulations for boilers, and the CAA
section 129 regulations for commercial
and industrial incinerators, to determine
the recordkeeping provisions related to
the definition of solid waste that may
apply to them. These records and
notifications under the CAA regulations
provide assurance that facilities will
apply the legitimacy criteria, and that
requiring notification under this rule is
not necessary.
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C. Non-Hazardous Secondary Materials
That Have Not Been Discarded: Scrap
Tires Collected Under Established Tire
Collection Programs


1. Scope and Applicability


EPA has determined that scrap tires
removed from vehicles and managed
under the oversight of state and other
established tire collection programs are
not "discarded in the first instance."
Such tires (including both whole tires
and tires that have been shredded-with
or without metal removal 156) are non-
waste when legitimately used as a fuel
in combustion units. These collection
programs (codified in § 241.2) ensure
that the scrap tires are not discarded en
route to the combustor for use as a fuel
and are handled as a valuable
commodity (§ 241.3(d)(1)(i)).


State programs and other established
tire collection programs promote the
collection of scrap tires in coordination
with tire dealerships, haulers,
processors, and end users, forming an
established collection infrastructure.
These established tire collection
programs together with state bans on
landfilling in most states 157 effectively
result in the beneficial reuse of tires (as
fuel or used in other scrap tire markets)
as the sole 158 end use option for scrap
tires in those states.


While the Agency recognizes that
there will be differences between the
various established tire collection
programs, at a minimum, the following
components would need to be included
as part of any established tire collection
program: (1) A comprehensive system
that prevents tires from being
abandoned when the scrap tires are
harvested from vehicles and collected at
the various businesses where they are
removed; these tires are not considered
"discarded in the first instance" per this
rule; and (2) standards for the scrap tires
to be managed as a valuable commodity.
These programs would ensure storage
does not exceed reasonable time frames,
the scrap tires are managed in a manner
consistent with the analogous fuel
(coal), and a system is in place to
prevent scrap tires from being discarded


156 If scrap tires are not discarded in the first
place, they do not have to be processed per the
standards in today's rule, but can be converted to
rough shreds or processed into TDF chips at the
discretion of the combustor and still be non-waste
fuel. If the scrap tires were discarded, they have to
be processed (with metal removal, see Section
V.B.5) per the standards in today's rule in order to
be a non-waste fuel.


157 A few states allow tires cut up in smaller
pieces to be landfilled, while fewer still allow
whole tires in landfills.


15 Note, a commenter has indicated that some
states are considering revoking theft tire landfill
ban if combustors are no longer choosing to use
tires for fuel based on the outcome of this rule.


(according to the plain language
definition) en route to the combustor
(and during any processing prior to
combustion).


An example of this type of program is
a tire dealership that has pre-arranged
agreements where the combustor pays
for the delivery of the tires harvested
from automobiles and can track the
delivery and has contractual obligations
for a safe delivery. Another example is
the Texas system where tires are not
seen as waste, but have specifications
for tracking and safe delivery to the end
use markets.


In essence, these programs are ones
that neither allow for an opportunity for
scrap tires intended as a fuel to be
discarded in the first place nor
discarded in transit. A definition of
established tire collection programs is
codified in today's rule at § 241.2.
According to the plain English meaning
of discard, these tires would not have
been "disposed of, abandoned, or
thrown away" through the initial
process of removing them from cars or
collecting them under established tire
collection programs.


In reaching this position, the Agency
considered several factors:


a. Some Specific Types of Secondary
Materials Are More Like Valuable
Commodities Than Solid Wastes


As noted above, when non-hazardous
secondary material fuels are transferred
to another party, the secondary material
is generally discarded since the
generator has relinquished control of the
secondary material and the entity
receiving such materials may not have
the same incentives to manage them as
a useful product, which results in the
materials being discarded. At the same
time, EPA acknowledges that some
specific types of secondary materials are
more like valuable commodities than
solid wastes, and the mere act of
transferring them to a third-party does
not automatically involve discard.


After reviewing the comments on the
proposal and all other information in
the rulemaking record, EPA has
determined that, unlike the historic
management of scrap tires that resulted
in many waste tire piles, the annually
generated scrap tires that are removed
from vehicles under established tire
collection programs shows that they are
not being discarded, as evidenced by the
dramatic decrease in the number of tires
in waste tire dumps. Fewer than one
million tires remain in tire piles, as
compared to an estimate of one billion
tires in 1990. In addition, scrap tires
have nearly the highest percentage of
reuse, recycling, or otherwise being
beneficially used in the markets. That is,


of the 300 million scrap tires being
generated every year, nearly 90% of
those tires go to beneficial use markets.
The change in market conditions since
the historic management of scrap tires
in piles have helped ensure that scrap
tires collected as part of established tire
collection programs are not discarded.


Under the scrap tire program,
oversight starts at the point the tires are
removed from the vehicle and continues
until they are used as a fuel at
combustion units (or used in other scrap
tire markets), ensuring that discard does
not occur. Although we mentioned in
the proposed rule that there was a
pattern of discard at third party-off site
reclaimers, based on the information in
the record, we understand that it is no
longer the case for scrap tires, while
acknowledging that there was a problem
in the past.


In regard to the proposed rule
statement that state environmental
agencies often consider tires to have
entered the "waste stream" and were
concerned about conflicting
interpretations, we recognize that
states 159 typically call tires a waste
until beneficially used. As described
above, discard is not occurring
(according to the plain language
definition since they have not been
abandoned, disposed of, or thrown
away) for tires collected from vehicles
under established tire collection
programs (as defined). Secondly, this
rule is specifically for use of non-
hazardous secondary materials as fuels
and ingredients (including scrap tires)
in combustion units and this rule has
different criteria than State Agency
definitions for general use of scrap tires.
These issues are discussed further in
Sections IX (State Authority) and in
Section V.B.5 (Response to Comments
on Scrap Tires).


Typically, the state and private
programs work together to encourage
processing, reuse, and/or recycling, that
would result in a market demand for
scrap tires to be collected; however, the
market for fuel use is more
independently sustainable in the free
market, while other markets for scrap
tire reuse and recycling often need to
function with state subsidies to support
them. 160


15
9 


There are many variations on how scrap tires
are regarded in State Environmental Agencies, of
note, Texas considers that tires are non-waste, but
that the shipments have to be documented. For
details, please refer to comments by the Texas
Commission on Environmental Quality (TCEQ),
commenter ID EPA-HQ-RCRA-2008-0329-1306.


16
0 


The recovery and management of scrap tires
that are recovered from tire piles are largely
supported or subsidized by State Agencies and
these whole tires are considered discarded and
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b. Beneficial Use of Whole Scrap Tires


Since most combustion units will
continue to use tires that have been
processed into TDF chips, the biggest
change in the final rule (with regard to
the use of scrap tires) is that cement
kilns will be able to use whole tires as
non-waste fuels if those tires are
removed from vehicles under
established tire collection programs. In
particular, cement kilns operate at much
higher temperatures and need, not only
the fuel from the tires, but also the non-
combustible portions in order to
produce cement clinker, creating a
strong market for this type of beneficial
use. Whole tires removed from vehicles
under established tire collection
programs still meet the legitimacy
criteria and using whole tires for their
fuel value would lead to an overall
decrease in the emissions of HAP or the
section 129 pollutants in the CAA when
replacing traditional fuel sources (e.g.,
coal) in cement kilns due to the
contaminant levels and combustion
properties. Many state environmental
agencies and cement kilns supplied data
and support for use of whole tires in
cement kilns.


Since cement kilns' use of whole tires
as a non-waste would be a change from
the proposal, EPA considered potential
environmental justice impacts. The
assessment of the demographic analysis
at the cement kilns using scrap tires
showed a decreased chance of
impacting environmental justice
communities based on the demographic
analysis at cement kilns versus the
alternative sites. The demographics at
cement kilns showed that they were
sited in areas that were lower in
minority and had less poverty that the
alternative CISWI combustors, tire
processors, or disposal sites. In
addition, scrap tires are prevented from
being disposed of in states that ban
whole tires from landfills 161 and that
have an established collection
infrastructure. Not all states have
programs that prevent landfilling and
tires recovered from tire dumps are not
always suitable for market use.
However, as we have noted previously,
scrap tires have nearly the highest
percentage of reuse, recycling, or are
otherwise being beneficially used in the
markets to ensure that scrap tires
collected as part of established tire
collection programs are not discarded.


waste when used as fuel, unless they are
sufficiently processed.


16 1 
A few states allow tires cut up in smaller


pieces to be landfilled, while fewer states still allow
whole tires in landfills.


2. Restrictions and Requirements


a. Legitimate Use


Consistent with other non-hazardous
secondary materials used as a non-waste
fuel, scrap tires collected pursuant to
established tire collection programs
must meet the legitimacy criteria in
§ 241.3(d)(1) to be considered a non-
waste fuel under this rule. Specifically:


e Scrap tires are considered to be
handled as a valuable commodity when
they are collected from vehicles under
established scrap tire collection
programs. If at any point these tires or
tires that otherwise qualify to be non-
waste (processed or petitioned) are not
managed as a valuable commodity, they
would become a solid waste. See
§ 241.3(d)(1)(i).


* Scrap tires (whole or TDF chips)
have an exceptionally high heating
value; they are considered to meet the
legitimacy criteria for meaningful
heating value established in today's rule
at § 241.3(d)(1)(ii). In fact, the heating
value of scrap tires (12,000 Btu/lb to
16,000 Btu/lb) is higher than typical
coal values and other solid fuels.


* EPA's analysis of the contaminant
concentrations in scrap tires shows that
it is comparable to the traditional fuel
it replaces (i.e., coal); therefore, it is
considered to meet the legitimacy
criteria for comparable contaminants
established in today's rule at
§ 241.3(d)(1)(iii). The comparison to the
contaminant concentrations is given in
the scrap tire response to comments. See
Section V.B.5.


b. Notification


We are not requiring facilities that use
scrap tires collected under established
tire collection programs and that meet
the legitimacy criteria to notify EPA
under this rule. This notice would be
duplicative of the notifications and
recordkeeping requirements being
promulgated for boilers and process
heaters at major sources of air toxics.
That is, the CAA section 112 rule
requires notifications and
recordkeeping, including
documentation as to how the non-
hazardous secondary material meets the
legitimacy criteria, and satisfies the
definition of processing and/or the
requirements for the petition process.
(40 CFR 63.7530 and 63.7555). Specific
recordkeeping requirements for area
source boilers combusting non-
hazardous secondary materials are also
found at 40 CFR 63.11225(c)(2)(ii) under
the CAA section 112 rule for area source
boilers.


Additionally, regulations at 40 CFR
60.2175(v) promulgated for commercial
and industrial solid waste incinerators


under CAA section 129 requires basic
recordkeeping to establish whether
materials combusted in a commercial or
industrial unit meet the standards and
procedures for identification of non-
hazardous secondary materials that are
not solid wastes. Under the provisions
of § 60.2175(w), for combustors burning
scrap tires, a certification must be
maintained stating that the scrap tires
combusted under § 241.3(b)(2)(i) were
obtained through an established tire
collection program.


Owners or operators of commercial or
industrial facilities that combust
materials that are not traditional fuels
are directed to the CAA section 112
regulations for boilers, and the CAA
section 129 regulations for commercial
and industrial incinerators, to determine
the recordkeeping provisions related to
the definition of solid waste that may
apply to them. These records and
notifications under the CAA regulations
provide assurance that facilities will
apply the legitimacy criteria, and that
requiring notification under this rule is
not necessary.


D. Non-Hazardous Secondary Materials
That Have Not Been Discarded:
Resinated Wood Residuals


1. Scope and Applicability


Resinated wood (also referred to as
resinated wood residuals) is another
secondary material that, upon
examination, is not discarded when
used on-site or transferred off-site. EPA
would consider resinated wood used as
a fuel in a combustion unit as not being
a solid waste, provided these materials
satisfy the specified legitimacy criteria
for fuels (§ 241.3(d)(1)).


The definition of "resinated wood"
has been codified in § 241.2 and means
wood products (containing resin
adhesives) derived from primary and
secondary wood products
manufacturing and comprised of such
items as board trim, sander dust, and
panel trim. Wood products
manufacturers in many cases have
constructed their facilities to utilize
resinated wood residuals as fuels.
Specialized burners specifically to fire
sander dust and replace oil and natural
gas were developed and were integral to
the growth of the industry. This
secondary material is routinely
transferred between either intra- or
inter-company facilities and used as
either "furnish" (i.e., raw materials) or
fuel at the receiving facilities. This
material when transferred off-site is
used and handled in the same manner
that resinated wood residuals are used
when generated on-site, such that it is
impossible to distinguish between
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materials that are being used as a raw
material and those that are being used
as a fuel.


Consistent with the approach taken
for scrap tires, EPA recognizes that some
specific types of non-hazardous
secondary materials, such as resinated
wood residuals, are more like valuable
commodities than solid wastes, and per
the holding of the Safe Food case, the
act of transferring them to a third-party
does not automatically involve discard.
Consistent with Safe Food, EPA's
determination that resinated wood is
not a solid waste, even if it is transferred
between industries or ownership of the
material is relinquished, "is reasonable
and consistent with the statutory
purpose." 35 F.3d at 1269.


2. Restrictions and Requirements


a. Legitimate Use


As we have noted above, the
combustor of these secondary materials
would still need to demonstrate that
such residuals meet the legitimacy
criteria. Thus, they would need to show
the material is handled as a valuable
commodity, has meaningful heating
value and is used as a fuel in a
combustion unit that recovers energy,
and contains contaminants at levels
comparable to (or lower than) those in
traditional fuels for which the
combustion unit is designed to burn.


b. Notification


We are not requiring facilities that use
resinated wood residuals and that meet
the legitimacy criteria to notify EPA
under this rule. This notice would be
duplicative of the notifications and
recordkeeping requirements being
promulgated for boilers and process
heaters at major sources of air toxics.
That is, the CAA section 112 rule
requires notifications and
recordkeeping, including
documentation as to how the non-
hazardous secondary material meets the
legitimacy criteria, and satisfies the
definition of processing and/or the
requirements for the petition process.
(40 CFR 63.7530 and 63.7555). Specific
recordkeeping requirements for area
source boilers combusting non-
hazardous secondary materials are also
found at 40 CFR 63.11225(c)(2)(ii) under
the CAA section 112 rule for area source
boilers.


Additionally, regulations at 40 CFR
60.2175(v) promulgated for commercial
and industrial solid waste incinerators
under CAA section 129 requires basic
recordkeeping to establish whether
materials combusted in a commercial or
industrial unit meet the standards and
procedures for identification of non-


hazardous secondary materials that are
not solid wastes. Owners or operators of
commercial or industrial facilities that
combust materials that are not
traditional fuels are directed to the CAA
section 112 regulations for boilers, and
the CAA section 129 regulations for
commercial and industrial incinerators,
to determine the recordkeeping
provisions related to the definition of
solid waste that may apply to them.
These records and notifications under
the CAA regulations provide assurance
that facilities will apply the legitimacy
criteria, and that requiring notification
under this rule is not necessary.


E. Non-Hazardous Secondary Materials
Used as Ingredients


1. Scope and Applicability


Non-hazardous secondary materials
used as ingredients in combustion units
would not be solid wastes provided they
satisfy the legitimacy criteria discussed
in § 241.3(d)(2). We are not
differentiating between ingredients that
are used within the control of the
generator from those that are not since
the use of non-hazardous secondary
materials as ingredients is more integral
or akin to use in a commercial
manufacturing process and thus, these
non-hazardous secondary materials
should not be considered discarded
provided they satisfy the legitimacy
criteria. However, non-hazardous
secondary materials that are used as
ingredients, but have been discarded in
the first instance (e.g., landfilled) would
be considered a solid waste unless
processed into a new ingredient
product.


The Agency received comments on
the proposed rule that ingredients
should not be included in this rule since
ingredients are not "combusted," but
rather, are incorporated into the
product. As explained in the response to
comments in Section V.A, this issue is
not relevant to this regulation, which
determines whether non-hazardous
secondary materials are a solid waste, or
not under RCRA. EPA has clear
authority to interpret RCRA to decide
whether non-hazardous secondary
materials are solid wastes or not.
Whether EPA may cover ingredients
used in combustors under section 129 of
the CAA is a matter for regulations
under that statute.


The proposal identified a number of
non-hazardous secondary materials that
are currently being used as ingredients
in combustion processes that would not
be considered solid waste, provided
they meet the legitimacy criteria for
ingredients and were not discarded in
the first instance (e.g., blast furnace slag;


CKD; the coal combustion residual
group (fly ash, bottom ash, and boiler
slag); and foundry sand). For example,
coal fly ash can be added to the raw
material feed in clinker manufacturing
to contribute specific required elements,
such as silica, alumina, and calcium, in
the final composition of cement, with
such levels of key metals needing to be
carefully calibrated with other
ingredients to ensure that the final
cement product has the correct mineral
and metal content. There is every
incentive for the company to ensure that
the metals content are within
specifications to ensure that the clinker
product meets specifications. In clinker
manufacture, coal fly ash partially
offsets the need for raw materials, such
as silica, iron, and alumina sources.
This reduction of raw feedstock
materials can result in reduced
emissions of certain pollutants.162


Another non-hazardous secondary
material used as an ingredient, CKD, can
be directly reused in a closed-loop
process back into the cement kiln for
clinker manufacture. In fact, the cement
industry is estimated to recycle more
than 75 percent of its CKD each year.
Significant increases in U.S. clinker
capacity are expected over the 2008 to
2012 period resulting in an anticipated
increase in CKD production and usage.
In clinker manufacture, CKD partially
offsets the need for raw material feed,
such as limestone and natural
constituents (rock), thus avoiding the
energy usage and emissions related to
their extraction and processing.


2. Restrictions and Requirements


a. Legitimate Use


Under this rule, non-hazardous
secondary materials used as ingredients
in combustion units cannot be
discarded in the first instance and must
meet the legitimacy criteria in
§ 241.3(d)(2) to be considered a non-
waste ingredient. To satisfy the
legitimacy criteria, the non-hazardous
secondary material (non-waste)
ingredient must: be managed as a
valuable commodity, provide a useful
contribution to the production or
manufacturing process, used to produce
a valuable product, and result in
products that contain contaminants at
concentrations comparable to or lower
than those found in traditional products


162 For more detailed information on the benefits
of using coal fly ash and other recovered mineral
components in manufacturing processes, please see:
"Study on Increasing the Usage of Recovered
Mineral Components in Federally Funded Projects
Involving Procurement of Cement or Concrete to
Address the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users."
June 23, 2008. (EPA530-R-08-007)
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manufactured without the non-
hazardous secondary material.


b. Notification


We are not requiring facilities that use
non-hazardous secondary materials as
ingredients to notify EPA under this
rule. This notice would be duplicative
of the notification and recordkeeping
requirements being promulgated for
boilers and process heaters at major
sources of air toxics. That is, the CAA
section 112 rule requires notifications
and recordkeeping, including
documentation as to how the non-
hazardous secondary material meets the
legitimacy criteria, and satisfies the
definition of processing and/or the
requirements for the petition process.
(40 CFR 63.7530 and 63.7555). Specific
recordkeeping requirements for area
source boilers using non-hazardous
secondary materials as ingredients are
also found at 40 CFR 63.11225(c)(2)(ii)
under the CAA section 112 rule for area
source boilers.


Additionally, regulations at 40 CFR
60.2175(v) promulgated for commercial
and industrial solid waste incinerators
under CAA section 129 requires basic
recordkeeping to establish whether
materials combusted in a commercial or
industrial unit meet the standards and
procedures for identification of non-
hazardous secondary materials that are
not solid wastes. Owners or operators of
commercial or industrial facilities that
combust non-hazardous secondary
materials that are not traditional fuels
are directed to the CAA section 112
regulations for boilers, and the CAA
section 129 regulations for commercial
and industrial incinerators, to determine
the recordkeeping provisions related to
the definition of solid waste that may
apply to them. These records and
notifications under the CAA regulations
provide assurance that facilities will
apply the legitimacy criteria, and that
requiring notification under this rule is
not necessary.


F. Discarded Non-Hazardous Secondary
Materials That Have Undergone
Processing To Produce Legitimate Fuel
or Ingredient Products


1. Scope and Applicability


Fuel or ingredient products that result
from the processing of discarded non-
hazardous secondary materials and that
meet the legitimacy criteria as discussed
below are not solid wastes. Because the
resulting fuel/ingredient products are,
in effect, reclaimed or extracted
products from a recycling process, EPA
considers such materials to be "new"
products that have not been discarded
and therefore are not solid wastes. Until


the non-hazardous secondary materials
have been processed into a non-waste
fuel or ingredient product meeting the
legitimacy criteria, the discarded non-
hazardous secondary material are
generally assumed to be solid wastes.


As discussed in the proposed rule, the
basic principle that must be satisfied is
that the discarded non-hazardous
secondary material must undergo a
sufficient level of processing that
produces either a new fuel or ingredient
product (the definition of processing is
codified in § 241.2). Specifically,
processing includes, but is not limited
to, operations that: remove or destroy
contaminants; significantly improves
the fuel characteristics of the material,
e.g., sizing or drying the material in
combination with other operations,
chemically improve the as-fired energy
content, or improve the ingredient
characteristics. On the other hand,
processing operations that are minimal,
such as operations that result only in
modifying the size of the non-hazardous
secondary material, would not
constitute processing for purposes of
today's rule. In addition, the new
product must have properties that
provide the end user the assurance that
the fuel or ingredient product
consistently satisfies the legitimacy
criteria based on the type of combustion
unit the non-hazardous secondary
material is used in (e.g., as a fuel in a
boiler or as an ingredient in a cement
kiln).


e The principle that products can be
produced from a waste is common to
industrial processes and commercial
recycling markets. Newspaper and
aluminum cans discarded by consumers
are then collected, sorted and processed
into new recycled paper and aluminum
products that are not considered solid
waste. Collected plastic is generally sent
to a reclaimer, who will sort, grind, and
clean the plastic. The cleaned and
sorted plastic is sent to a manufacturer
who will use it as feedstock. These are
clear examples where discarded
materials are processed into legitimate
non-waste products.


Recycled fuel products are no
different from recycled paper and
aluminum cans with respect to discard.
If non-hazardous secondary materials
that are discarded by being abandoned,
disposed of or thrown away, but are
later collected, segregated, and
processed into a homogenous fuel
product that is marketed and sold as a
valuable commodity and is no different
from traditional fuels used today, then
they should no longer be considered
solid waste, just as recycled paper is not
a solid waste.


There are other examples beyond
consumer recycled materials where
discarded secondary materials are
processed into new products. These
examples include specific exclusions
from the hazardous waste regulations,
which provide insight into how
secondary materials can be processed
into valuable products. For instance,
discarded spent solvents are commonly
recycled via distillation into legitimate,
newly usable solvents. These
regenerated solvents are clearly
considered to be products, not wastes.
See 50 FR 634, January 4, 1985.


Another example is scrap tires
retrieved from waste tire piles that have
been shredded/chipped into TDF with
the wire removed. In this instance, the
scrap tires have been sufficiently
processed and thus, the TDF would not
be considered a solid waste when
burned as a fuel. On the other hand,
scrap tires from waste tire piles that
have been shredded/chipped without
the metal wire removed, would not be
considered to have been sufficiently
processed, and any TDF that is
generated in such a fashion would be
considered a waste-derived fuel. For a
full discussion of processing of scrap
tires, see Section V.B.5, which discusses
the comments received on this issue, as
well as EPA's responses.


Coal refuse generated from legacy
piles is another example of a discarded
material that has been processed into a
fuel product, although, as discussed in
Section V.B.8, the nature of the material
results in a somewhat different
processing scenario. Specifically, coal
refuse that has been discarded in waste
piles is unique since it was a material
generated during the fuel production
process and then thrown away
(discarded). Over time, combustion
technology changes allowed this raw
material to be "re-mined" as raw
material coal. The level of processing
that occurs for this "re-mined" coal
refuse is no different than the level of
processing that occurs for raw material
coal today. In fact, this same material is
generated in current-day coal mining
operations and processed into a fuel
product today.


In that sense, we do not consider coal
refuse to fit within what we would
normally consider to be a "secondary
material" (i.e., material that is not the
primary product of a manufacturing or
commercial process), since the primary
product of coal mining operations is in
fact fuel As a result, raw materials that
are generated in the fuel production
process that have been discarded, but
that are then subsequently processed no
differently from raw materials processed
into fuels today, would be considered to


15537


HeinOnline  -- 76 Fed. Reg. 15537 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


undergo an adequate level of processing
to render it a non-waste. This would not
apply to other discarded materials, such
as scrap tires, since they are truly
secondary materials whose ultimate use
as a fuel is in fact "secondary in nature."
Off-spec used oil is another example of
a secondary material which we believe
is discarded, but can be processed into
a non-waste product (see Section V.B. 7).
Once the used oil is determined to be
on-spec, we do not view it to be a solid
waste since it is no longer regulated
under the used oil management
standards of 40 CFR part 279 and can
be managed as an alternative fuel.


Synthesis gas (or syngas as it is
commonly referred) produced from the
gasification of solid waste is another
material that can also meet the
requirements of a fuel product produced
from the processing of discarded non-
hazardous secondary materials,
provided the syngas has been
adequately processed to remove
contaminants. Gasification is a chemical
production process that converts
carbonaceous material into a synthesis
gas that can be used for energy
production (or as a building block for
other chemical manufacturing
processes). In general, gasification
systems are designed to react carbon-
containing materials and steam at high
temperatures to produce a synthesis gas
composed mainly of carbon monoxide
and hydrogen.


Gasification systems include two
basic components. The first is the
reactor or gasifier and the second is a
gas cleanup or polishing system used to
remove various contaminants from the
raw (un-polished) synthesis gas. At a
minimum, syngas cleanup generally
includes removal of sulfur and metals.
These two components work together
producing a synthesis gas that can be
used as a fuel in a combustion turbine.


Coal fines, biomass, and other
materials can be mixed and processed
into pellets (or other forms) that have
the consistency and handling
characteristics of coal. For example, the
K-Fuel process employs heat and
pressure to transform coal into a
cleaner, more efficient fuel by removing
water and polluting impurities, thus
increasing combustion efficiency. When
applied to different lower-rank sub-
bituminous and lignite coals, the
K-Fuel process removes, on average,
almost 70 percent of the coal's
elemental mercury. 16 3 As discussed in
Section V.B.2, manure that has been
sufficiently processed (for example, by
anaerobic digesters) would also be


163 Evergreen Energy Company Web site. http://


www.evgenergy.com/kJueI.php.


considered a legitimate non-waste fuel
that has been processed from a non-
hazardous secondary material provided
processed material meets the legitimacy
criteria.


2. Restrictions and Requirements


a. Legitimate Use


Discarded non-hazardous secondary
materials that are sufficiently processed
to produce legitimate fuel or ingredient
products must still pass the applicable
legitimacy criteria to be considered a
non-waste fuel or ingredient product. To
be considered a legitimate fuel, the fuel
product must meet the criteria
identified in § 241.3(d)(1), while to be
considered a legitimate ingredient, the
ingredient product must meet the
criteria in § 241.3(d)(2).


b. Notification


We are not requiring facilities that use
discarded non-hazardous secondary
materials that are sufficiently processed
to produce legitimate fuel or ingredient
products to notify EPA under this rule.
This notice would be duplicative of the
notifications and recordkeeping
requirements being promulgated for
boilers and process heaters at major
sources of air toxics. That is, the CAA
section 112 rule requires notifications
and recordkeeping, including
documentation as to how the non-
hazardous secondary material meets the
legitimacy criteria, and satisfies the
definition of processing and/or the
requirements for the petition process.
(40 CFR 63.7530 and 63.7555). Specific
recordkeeping requirements for area
source boilers using non-hazardous
secondary materials as ingredients are
also found at 40 CFR 63.11225(c)(2)(ii)
under the CAA section 112 rule for area
source boilers.


Additionally, regulations at 40 CFR
60.2175(v) promulgated for commercial
and industrial solid waste incinerators
under CAA section 129 require basic
recordkeeping to establish whether
materials combusted in a commercial or
industrial unit meet the standards and
procedures for identification of non-
hazardous secondary materials that are
not solid wastes. Owners or operators of
commercial or industrial facilities that
combust materials that are not
traditional fuels are directed to the CAA
section 112 regulations for boilers, and
the CAA section 129 regulations for
commercial and industrial incinerators,
to determine the recordkeeping
provisions related to the definition of
solid waste that may apply to them. The
Agency believes that these records and
notifications under the CAA regulations
provide assurance that facilities will


apply the legitimacy criteria, and that
requiring notification under this rule is
not necessary.


G. Non-Waste Determination Petitions


1. Description of the Petition Criteria for
the Non-Waste Determination


The final rule establishes a non-waste
determination petition process that
provides persons with an administrative
process for receiving a formal
determination from the EPA Regional
Administrator that non-hazardous
secondary materials that are burned as
a fuel and have not been managed
within the control of the generator, have
not been discarded, and is
indistinguishable in all relevant aspects
from a fuel product is not a solid waste
when used as a legitimate fuel in a
combustion unit. For example, a facility
combusting non-hazardous secondary
materials that is not affiliated or within
the control of the generator of the non-
hazardous secondary material (and thus
is "outside the control of the generator")
can petition EPA that such non-
hazardous secondary materials they
burn as fuel is not a solid waste
pursuant to the various criteria.


This petition process is voluntary.
That is, facilities may choose to petition
EPA to receive a case-specific non-waste
determination. However, any petition
that is submitted to EPA that requests a
non-waste determination must
demonstrate that the non-hazardous
secondary material has not been
previously discarded and that it satisfies
the five criteria outlined in today's rule
at § 241.3(c). In addition, the petitioner
must also demonstrate that the non-
hazardous secondary material meets the
legitimacy criteria in 241.3(d)(1).


To demonstrate that the non-
hazardous secondary material that is to
be burned as a fuel has not been
discarded in the first instance, the
petitioner would need to demonstrate
that it was not initially abandoned or
thrown away by the generator of the
non-hazardous secondary material.
After demonstrating that the non-
hazardous secondary material has not
been discarded in the first instance, the
petitioner must then demonstrate that
the material is indistinguishable in all
relevant aspects from a fuel product by
showing that it satisfies all of the
following five criteria: (1) Whether
market participants handle the non-
hazardous secondary material as a fuel
rather than a waste; (2) whether the
chemical and physical identify of the
non-hazardous secondary material is
comparable to a commercial fuel; (3)
whether the capacity of the market
would use the non-hazardous secondary
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material in a reasonable time frame; (4)
whether the constituents in the non-
hazardous secondary material are
released to the air, water or land from
the point of generation to the point just
prior to combustion of the non-
hazardous secondary material at levels
comparable to what would otherwise be
released from traditional fuels; and (5)
other relevant factors. These five criteria
are listed in today's rule at § 241.3(c)(1).


Specifically, the first criterion for a
non-waste determination is whether
market participants treat the non-
hazardous secondary material as a fuel
rather than a solid waste. This would
include consideration of likely markets
for the non-hazardous secondary
material (e.g., based on the current
positive value of the secondary material,
stability of demand, and any contractual
arrangements). This evaluation of
market participation is a key element for
determining whether companies view
these non-hazardous secondary
materials like fuels rather than as
negatively-valued wastes.


The second criterion for a non-waste
determination is the chemical and
physical identity of the non-hazardous
secondary material and whether it is
comparable to commercial fuels. This
"identity principle" is a key factor that
the Court of Appeals for the DC Circuit
cited in Safe Food in determining
whether a non-hazardous secondary
material is indistinguishable from a
product. It is important to note that the
identity of a material can be comparable
to a fuel product without being
identical. However, to qualify for a non-
waste determination, any differences
between the non-hazardous secondary
material in question and the commercial
fuel contaminants should be within a
small acceptable range. In addition, the
comparison must be of the secondary
material itself to the commercial fuels
and not of the emissions from the
combustion unit. The Agency also
recognizes, however, that emissions
data may be used to augment data from
the material in cases where such
emissions data is useful in making
legitimacy determinations and
demonstrating that constituents in the
material are being used in energy
recovery and not disposed of through
sham recycling.


The third criterion for making a non-
waste determination is the capacity of
the market to use the non-hazardous
secondary material as a fuel in
combustion units in a reasonable time
frame and ensure that it will not be
abandoned. For the non-waste
determination, a person must provide
sufficient information about the non-
hazardous secondary material and the


market demand for it to demonstrate
that such non-hazardous secondary
materials will in fact be used as a fuel
in combustion units in a reasonable
time frame. EPA is not explicitly
defining "reasonable time frame"
because such time frames could vary
according to the non-hazardous
secondary material and the industry
involved, and therefore determining this
time frame should be made on a case-
specific basis.


The fourth criterion for a non-waste
determination is whether the
constituents in the non-hazardous
secondary material fuels that could be
considered contaminants are at
concentrations comparable to what
would otherwise be released from
traditional fuels from the point of
generation of the non-hazardous
secondary material, its management and
storage prior to combustion. The Agency
believes that the release to the
environment of contaminants contained
in the non-hazardous secondary
material is a possible indicator of risk
and discard. The Agency recognizes that
combustion using traditional fuels also
result in a certain level of release and,
in evaluating this criterion, would not
deny a non-waste determination if such
release is comparable to those
traditional fuel releases. However, when
relatively high levels of the
contaminants are released to the
environment from the point of
generation to the point just prior to
combustion then that may be an
indication that the non-hazardous
secondary material is not being handled
as a commercial fuel.


The fifth and final criterion for a non-
waste determination includes any other
relevant factors that demonstrate that
the non-hazardous secondary material is
not discarded and thus is not a solid
waste. This catch-all criterion is
intended to allow the petitioner to
provide any case-specific information
considered important and relevant in
making the case that its non-hazardous
secondary material used as a fuel in a
combustion unit is not a solid waste.


Any non-hazardous secondary
material used as a fuel must also satisfy
the legitimacy criteria (§ 241.3(d)(1)) in
order to be considered a non-waste fuel.
We note that there may be some overlap
between the legitimacy criteria and the
five petition criteria discussed above.
Thus, the same rationale used to
demonstrate that the non-hazardous
secondary material contains
contaminants at levels comparable to (or
lower than) traditional fuels in
combination with the argument that
such non-hazardous secondary material
contains meaningful heating value can


be used to satisfy the petition criterion
number two above.


2. Non-Waste Determination Petition
Process


In order to obtain a non-waste
determination, a facility must apply to
the Regional Administrator for the EPA
Region where the facility combusting
the non-hazardous secondary material is
located per the procedures described in
today's rule at § 241.3(c). The
application must address the relevant
criteria discussed above. The Regional
Administrator will evaluate the
application and issue a draft notice
tentatively granting or denying the
application. Notification of this
tentative decision will be provided by
newspaper advertisement or radio
broadcast in the locality where the
combustion unit is located. The
Regional Administrator will accept
public comment on the tentative
decision for at least 30 days, and may
also hold a public hearing upon request
or at his discretion. The Regional
Administrator will issue a final decision
after consideration of comments and
after the hearing (if any). The Regional
Administrator may draw upon the states
expertise as discussed below.


After a formal non-waste
determination has been granted, if a
change occurs that affects how the non-
hazardous secondary material meets the
relevant criteria contained in today's
rule at § 241.3(c)(1), or affects its
meeting the legitimacy criteria in
§ 241.3(d)(1), persons must re-apply to
the Regional Administrator for another
formal determination that the non-
hazardous secondary material continues
to meet the relevant criteria and is not
discarded and therefore, not a solid
waste. The same criteria and procedures
described above would be used for any
re-application of the non-hazardous
secondary material.


As petition decisions are made by the
Agency, they will be made available on
an Agency Web site so the petition can
be referenced when similar requests are
submitted. This will support national
consistency and minimize redundant
efforts.


3. Petition Decisions Utilizing State
Environmental Agency Program's Input


When analyzing a non-waste
determination petition request, the EPA
Regional Administrator may request or
rely on information generated through a
state's beneficial use program that
certain non-hazardous secondary
materials are or are not solid waste. The
state beneficial use programs have been
developed to encourage a variety of uses
for many non-hazardous secondary
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materials. The process ensures that non-
hazardous secondary materials do not
endanger human health and the
environment, and that they are managed
in accordance with the conditions of the
determination. Generally, when a
beneficial use determination has been
granted (thus, no longer considered a
solid waste under a state's laws or
regulations), it would document that the
chemical and physical properties are
similar to the raw material it is
replacing or, when incorporated into
another product, would be beneficial to
the final product.


State Agencies may also submit a non-
waste determination request on behalf
of the regulated applicant for EPA to
evaluate under the non-waste
determination criteria in today's rule at
§ 241.3(c)(1). States may petition for a
whole category of non-hazardous
secondary materials in their state for a
particular type of combustor, or for
specific individual combustors.


H. Legitimacy Criteria


1. Legitimacy Criteria for Fuels


Non-hazardous secondary materials
used as non-waste fuels in combustion
units must meet the legitimacy criteria
specified in § 241.3(d)(1). To meet the
legitimacy criteria, the non-hazardous
secondary material must be managed as
a valuable commodity, have a
meaningful heating value and be used as
a fuel in a combustion unit that recovers
energy, and contain contaminants at
concentrations comparable to (or lower
than) those in traditional fuels which
the combustion unit is designed to burn.


In applying the legitimacy criteria, we
would note that there are two overall
questions that the Agency needs to
answer: (1) Whether or not the non-
hazardous secondary material is a fuel
product or ingredient product, or
whether the material has been discarded
and is therefore a solid waste, which
includes waste-derived fuels or
ingredients; and (2) whether the non-
hazardous secondary material is being
legitimately and beneficially used or
recycled.


With respect to the legitimacy
question, EPA believes it important and
crucial to apply a set of legitimacy
criteria to make sure that the fuel
product is being legitimately and
beneficially used and not simply being
discarded via sham recycling. The
definition of legitimate recycling
developed for the subtitle C hazardous
secondary materials carefully
considered the history surrounding the
uses of these secondary materials, as
well as the applicable case law with
respect to the meaning of discard.


Likewise, those same principles are
pertinent to how a non-hazardous
secondary material is determined not to
be a solid waste. Therefore, we are
codifying general legitimacy criteria that
use the same basic framework that has
been established for the subtitle C
hazardous waste regulations, but that
are also tailored specifically for
application to non-hazardous secondary
materials that are used as fuels in
combustion units. See 40 CFR 241.3(d)
for the proposed regulatory text of the
legitimacy criteria and, for comparison,
see 40 CFR 260.43 in final regulations
for the DSW hazardous waste legitimacy
provisions.


Specific legitimacy criteria for fuels
are discussed below:


a. Manage as a Valuable Commodity


Non-hazardous secondary materials
used as fuels must be managed as
valuable commodities, including being
stored for a reasonable time frame. See
§ 241.3(d)(1)(i). Where there is an
analogous fuel, the non-hazardous
secondary material must be managed in
a manner consistent with the
management of the analogous fuel or
otherwise be adequately contained so as
to prevent releases to the environment.
Where there is no analogous fuel, the
non-hazardous secondary material must
be adequately contained so as to prevent
releases to the environment. An
"analogous fuel" is a traditional fuel for
which the non-hazardous secondary
material substitutes and which serves
the same function and has similar
physical and chemical properties as the
non-hazardous secondary material.


With respect to how long a non-
hazardous secondary material can be
stored before the material is not
considered to be "managed as a valuable
commodity," we are requiring that the
non-hazardous secondary material be
stored for a reasonable time frame.
While EPA took comment on whether it
should provide a specific time-frame
(e.g., one-year) as opposed to the general
standard of "reasonable time frame,"
based on comments submitted, the
Agency has decided not to specifically
define "reasonable time frame,"
primarily because such time frames
could and will vary according to the
non-hazardous secondary material and
industry involved. (See Section V. D.1
for a discussion of the comments
received and EPA's response.)


This legitimacy factor applies to the
non-hazardous secondary materials
burned under the generator-controlled
exclusion, to legitimate fuel products
that have been produced from discarded
non-hazardous secondary materials that
have been sufficiently processed to


produce a non-waste fuel, and to the
non-hazardous secondary materials
used as fuel that have not been
discarded when used outside control of
the generator (i.e., scrap tires under tire
collection programs and resinated wood
residuals). For the generator-controlled
provision and for those non-hazardous
secondary materials that are used as a
fuel that have not been discarded when
used outside the control of the generator
(i.e., scrap tires under tire collection
programs and resinated wood residuals),
the non-hazardous secondary material
must be managed as a valuable
commodity upon generation through its
end use as a fuel-that is, from the
initial point of generation of the non-
hazardous secondary material to the
time it is actually burned as a fuel. For
discarded non-hazardous secondary
materials that are processed to produce
a non-waste fuel, the fuel must be
managed as a valuable product from the
point that it is first produced as a non-
waste fuel through the time that it is
actually burned. As noted previously,
before the non-waste fuel product is
produced from discarded non-
hazardous secondary materials, the non-
hazardous secondary material is a solid
waste, and must comply with any
federal, state, or local requirements.


This criterion requires that the non-
hazardous secondary material be
managed appropriately before its end
use as a fuel. In EPA's view, a company
will value non-hazardous secondary
materials used as non-waste fuels that
provide an important contribution and,
therefore, will manage those secondary
materials in a manner consistent with
how it manages traditional fuels. If, on
the other hand, a company does not
manage the non-hazardous secondary
material as it would a traditional fuel,
that behavior may indicate that the non-
hazardous secondary material is being
discarded.


This factor addresses the management
of non-hazardous secondary materials
used as fuels in two distinct situations.
The first situation is when the non-
hazardous secondary material is
analogous to a traditional fuel that
otherwise could be burned. In this case,
the non-hazardous secondary material
must be managed prior to use as a fuel
in a similar manner to how traditional
fuels are managed or otherwise must be
"contained" so as to prevent releases to
the environment. For example, for
liquid non-hazardous secondary
materials that are used as a non-waste
fuel that are similar to liquid fossil
fuels, the Agency would expect that
such non-hazardous secondary
materials would be managed in tanks or
similar type devices that are structurally
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sound to control the release of the non-
hazardous secondary materials. The
Agency would also expect that the types
of controls that would typically be part
of a tank or similar type device for
liquid fossil fuels would also be part of
any tank system that is used to manage
the non-hazardous secondary material.
For example, if liquid fossil fuels are
stored in tanks with covers or they
provide for secondary containment, the
Agency would expect that the non-
hazardous secondary material would
also be stored in tanks with covers, with
secondary containment so as to prevent
releases to the environment.


The second situation addresses the
case where there is no analogous
traditional fuel that otherwise could be
burned. This could be either because the
process is designed around a particular
non-hazardous secondary material fuel,
such as resinated wood residuals, or
because physical or chemical
differences between the non-hazardous
secondary material and the traditional
fuel are too significant for them to be
considered "analogous." Non-hazardous
secondary materials that have
significantly different physical or
chemical properties when compared to
traditional fuels would not be
considered analogous even if they serve
the same function because it may not be
appropriate to manage them in the same
way. In this situation, the non-
hazardous secondary material would
have to be "contained" so as to prevent
releases to the environment for this
criterion to be met. A non-hazardous
secondary material is "contained" if it is
stored in a manner that both adequately
prevents releases or other hazards to
human health and the environment,
considering the nature and toxicity of
the non-hazardous secondary
material. 164


b. Meaningful Heating Value and Use as
a Fuel


Non-hazardous secondary materials
must have a meaningful heating value
and be used as a fuel in a combustion
unit that recovers energy. See
§ 241.3(d)(1)(ii). That is, since this
legitimacy criterion is intended to apply
only to non-hazardous secondary
materials that have a specific end use
(in this case, use as a fuel in an energy
recovery device), we believe it
appropriate to highlight that point by
adding that restriction directly to the
legitimacy criterion. Thus, non-
hazardous secondary materials having a
meaningful heating value must also be


164 Examples of materials that are adequately
contained would include liquid fuels stored in a
tank.


burned in a combustion device
specifically to recover energy; otherwise
the unit that combusts such secondary
materials are considered incinerators
and thus, are solid wastes. 165 We
recognize that incinerators and similar
type units may accept non-hazardous
secondary materials with a meaningful
heating value and use that fuel value to
limit the other types of fuels it needs to
burn. However, the intent of an
incinerator, and similar type units, is to
destroy wastes, and thus, non-hazardous
secondary materials that are burned in
such units are considered discarded,
and thus, solid waste.


With respect to the requirement that
the non-hazardous secondary material
have a meaningful heating value, in the
context of the RCRA subtitle C
hazardous waste regulations, EPA
addressed this concept-that is, whether
a hazardous secondary material has a
meaningful heating value, in the
"comparable fuels" rule (63 FR 33781)
by defining it with a benchmark Btu
content of 5,000 Btu/lb. EPA has also
previously stated that industrial
furnaces (e.g., cement kilns and
industrial boilers) burning hazardous
wastes with an energy value greater than
5,000 Btu/lb may generally be
considered to be burning for energy
recovery; however, we have also
indicated that hazardous wastes with a
lower Btu content could conceivably be
burned for energy recovery due to the
devices' general efficiency of
combustion. "Thus, the 5,000 Btu level
is not an absolute bright line measure of
burning for energy recovery * * *" (see
62 FR 24251, May 2, 1997).


These same concepts are also
appropriate in determining whether a
non-hazardous secondary material has a
meaningful heating value since
traditional fuels in general have a range
of heating values from 4,000 to 23,000
Btu/lb. However, we also recognize that
new technologies may be developed in
the future that can cost-effectively
produce energy from such non-
hazardous secondary materials with
lower energy content. As a result, for
purposes of meeting this legitimacy
criterion, we would consider non-
hazardous secondary materials with an
energy value greater than 5,000 Btu/lb,
as-fired, to have a meaningful heating
value. In addition, for facilities with
energy recovery units that use a non-
hazardous secondary material as a fuel
with an energy content lower than 5,000
Btu/lb, as-fired, a person may


165 We note that incinerators that burn waste for
purposes of destruction that have a waste heat
recovery boiler would not be considered a
combustion unit that satisfies this legitimacy
criterion.


demonstrate 166 that a meaningful
heating value is derived from the non-
hazardous secondary material if the
energy recovery unit can cost-effectively
recover meaningful energy from the
non-hazardous secondary material used
as a fuel. Factors that are important in
determining whether an energy recovery
unit can cost-effectively recover energy
from the non-hazardous secondary
material include, but are not limited to,
whether the facility encounters a cost
savings due to not having to purchase
significant amounts of traditional fuels
they otherwise would need, whether
they are purchasing the non-hazardous
secondary material to use as a fuel,
whether the non-hazardous secondary
material they are burning can self-
sustain combustion, and whether their
operation produces energy that is sold
for a profit (e.g., a utility boiler that is
dedicated to burning a specific type of
non-hazardous secondary material that
is below 5,000 Btu/lb, but can show that
their operation produces electricity that
is sold for a profit).


While not specifically included in
§ 241.3(d)(1), EPA views this legitimacy
criterion to encompass the concept of
the "useful contribution and valuable
product" legitimacy factors used to
evaluate hazardous secondary materials
in the 2008 DSW final rule. In that rule,
with respect to useful contribution, EPA
said that legitimate recycling must
involve a hazardous secondary material
that provides a useful contribution to
the recycling process or to a product of
the recycling process. See § 260.43(b)(1).
In today's final rule, this criterion
expresses the principle that non-
hazardous secondary materials should
contribute value to the manufacturing
process-legitimate use is not occurring
if the secondary materials being used do
not add anything to the process. This
criterion is intended to prevent the
practice of using non-hazardous
secondary materials in a manufacturing
operation simply as a means of
disposing or discarding them.


With respect to the legitimacy
criterion of producing a valuable
product or intermediate, the product or
intermediate is valuable if it is (i) sold
to a third party or (ii) used by the
recycler or the generator as an effective
substitute for a commercial product or
as an ingredient or intermediate in an
industrial process. See § 260.43(b)(2). In
today's final rule, this criterion


166 Such demonstration would be included in the


recordkeeping and reporting requirements for boiler
units combusting materials considered to be non-
wastes in accordance with 40 CFR 241.3 as
specified in 40 CFR 63.7530(a) and 63.7555. See
Section VI.LI in today's rule for a further discussion
of these reporting and recordkeeping requirements.
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expresses the principle that the non-
hazardous secondary material should be
a material of value, as demonstrated by
someone purchasing the material, or
using it as an effective substitute for a
commercial product that it would
otherwise have to buy or obtain for its
industrial process. We believe non-
hazardous secondary materials that have
meaningful heating value that are used
as non-waste fuels in combustion units
provide a useful contribution and are
valuable products since they are
replacing traditional fuels that
otherwise would have to be burned.


c. Contaminant Levels


Today's rule includes a legitimacy
criterion under which non-hazardous
secondary materials used as non-waste
fuels in combustion units must contain
contaminants at levels that are
comparable to (or lower than) those in
traditional fuel products which the
combustion unit is designed to burn
(e.g., cellulosic biomass, fossil fuels and
their derivatives, as identified elsewhere
in this preamble). See § 241.3(d)(1)(iii).
This criterion is important to ensure
that a non-hazardous secondary material
being used as a fuel is not being
combusted or otherwise released to the
environment wholly or in part for the
purpose of disposing of or discarding of
unwanted materials. The combustion of
non-hazardous secondary materials with
elevated levels of contaminants results
in the contaminants being discarded
either through incineration, or by being
released to the environment. We also
believe that requiring that the non-
hazardous secondary material have
contaminants at concentrations that are
comparable to or lower than traditional
fuels would ensure that the burning of
any non-hazardous secondary material
in combustion units will not result in
increased releases to the environment
that could impact the health and
environment of the local community.
Thus, ensuring that the level of
contaminants in the non-hazardous
secondary material is comparable to (or
lower than) those in traditional fuels
which the combustion unit is designed
to burn would be at least as protective
of human health and the environment as
burning traditional fuels.


The Agency took comment on a
criterion where such contaminants
could not be significantly higher in
concentration than contaminants in
traditional fuels, as this is the standard
that is in the 2008 DSW Final Rule
regarding the reclamation of hazardous
secondary materials. However, we have
decided not to adopt that standard in
this rule because we are concerned that
contaminants that are "not significantly


higher" in non-hazardous secondary
materials could be seen as "discarding"
such contaminants, even if the non-
hazardous secondary material, when
combusted, did not present a risk to
human health and the environment.
(See Section V.D.3 for a discussion of
the comments received and EPA's
response regarding the level at which
contaminants should be present in such
non-hazardous secondary materials.)


The term "contaminants," as
proposed, was defined to mean the HAP
listed under section 112(b) of the CAA,
as well as the nine pollutants required
to be regulated under section 129(a)(4)
of the CAA. We believe that this was
reasonable because this legitimacy
criterion is intended to ensure that such
non-hazardous secondary materials are
not being combusted as a means of
disposing of them, so the health and
environmental impacts of concern will
be those resulting from the air emissions
of concern identified in the CAA,
including the listed HAP, as well as the
section 129 pollutants. (See Section
V.D.3 for a discussion of the comments
received and EPA's response regarding
the meaning of "contaminants.")


In determining which traditional
fuel(s) the owner or operator of the
boiler unit would make a comparison to
with respect to contaminant levels, the
Agency will allow any traditional fuel(s)
that can be or is burned in the particular
type of boiler. For example, if the boiler
burns fuel oil, the level of contaminants
to be compared would be the level of
contaminants in fuel oil or other liquid
traditional fuels that is or can be burned
in such unit. For gas-fired boilers, the
level of contaminants in the non-
hazardous secondary material fuels
would be compared to natural gas or
other gaseous traditional fuels. The
Agency believes that this approach is
most appropriate since the non-
hazardous secondary material would be
replacing the use of a particular type(s)
of fuel. In addition, as discussed in the
preamble to the boiler MACT, boilers
designed to combust different types of
fuels (e.g., coal vs. oil) cannot easily be
modified to burn another fuel. Therefore
we have determined that any
comparison of the contaminants in a
non-hazardous secondary material
should be to the type(s) of fuel that are
(or can be) used in the boiler.


EPA is not establishing specific
numerical maximum contaminant levels
that a non-hazardous secondary material
would have to meet, but rather the rule
allows the owner or operator to make
the comparison based on information he
has or can acquire regarding the level of
contaminants found in the traditional
fuels he burns or could burn. The


assessment of whether the non-
hazardous secondary material has
contaminants comparable to (or lower
than) traditional fuel products is to be
made by directly comparing the
numerical contaminant levels in the
non-hazardous secondary material to
the contaminant levels in traditional
fuels.


The legitimacy criterion is tailored
specifically to the use of these non-
hazardous secondary materials as fuels
in combustion units. As a result, we
believe that contaminant levels in non-
hazardous secondary materials must be
comparable in concentration to (or
lower than) those levels in traditional
fuels to be legitimately used as a non-
waste fuel product. While the Agency
did solicit comment on whether or not
it should establish a bright line level or
establish a set of levels in the final rule
in defining comparable, the Agency has
concluded that establishing such levels
would be difficult since the level of any
contaminant in a particular type of
fossil fuel or other traditional fuels can
vary quite a bit. Thus, the Agency is
defining "comparable to or lower than"
to mean any contaminants present in
the non-hazardous secondary materials
that are within a small acceptable range
of the concentrations found in
traditional fuels. See Section V.D.3 for
a discussion of the comments received
and EPA's response regarding
establishing specific levels in defining a
comparable fuel.


2. Legitimacy Criteria for Ingredients


Non-hazardous secondary materials
used as ingredients in combustion units
must meet the legitimacy criteria
specified in 40 CFR 241.3(d)(2). As
discussed for the legitimate fuels
criteria, EPA believes it important and
crucial to apply a set of legitimacy
criteria to make sure that the ingredient
products are being legitimately and
beneficially used and not simply being
discarded via sham recycling.
Specifically, a non-hazardous secondary
material used as an ingredient in a
combustion unit must be managed as a
valuable commodity, provide a useful
contribution, be used to produce a
valuable product or intermediate, and
must result in products that contain
contaminants at levels that are
comparable in concentration to (or
lower than) those found in traditional
products that are manufactured without
the non-hazardous secondary material.
Our reasoning for establishing the
particular criteria is discussed below.


a. Managed as Valuable Commodities


Non-hazardous secondary materials
used as ingredients must be managed as
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valuable commodities, including being
stored for a reasonable time frame. See
§ 241.3(d)(2)(i). Where there is an
analogous ingredient, the non-
hazardous secondary material must be
managed in a manner consistent with
the management of the analogous
ingredient or otherwise be adequately
contained so as to prevent releases to
the environment. Where there is no
analogous ingredient, the non-
hazardous secondary material must be
adequately contained so as to prevent
releases to the environment. An
"analogous ingredient" is an ingredient
for which the non-hazardous secondary
material substitutes and which serves
the same function and has similar
physical and chemical properties as the
non-hazardous secondary material.


With respect to how long a non-
hazardous secondary material can be
stored before the material is not
considered to be "managed as a valuable
commodity," we are requiring that the
non-hazardous secondary material be
stored for a reasonable time frame.
While EPA took comment on whether it
should provide a specific time frame
(e.g., one-year) as opposed to the general
standard of "reasonable time frame,"
based on comments submitted, the
Agency has decided not to specifically
define "reasonable time frame,"
primarily because such time frames
could and will vary according to the
non-hazardous secondary material and
industry involved. (See Section V.D.1
for a discussion of the comments
received and EPA's response.)


For discarded non-hazardous
secondary materials that are processed
to produce a non-waste ingredient, the
ingredient product must be managed as
a valuable product from the point that
it is first produced as a non-waste
through its use in the combustion unit.
As noted previously, before the non-
waste product is produced, the non-
hazardous secondary material is a solid
waste, and must comply with any
federal, state, or local requirements.


This criterion requires that the non-
hazardous secondary material be
managed appropriately before its end
use as an ingredient. In EPA's view, a
company will value non-hazardous
secondary materials used as ingredients
that provide an important contribution
and, therefore, will manage those non-
hazardous secondary materials in a
manner consistent with how it manages
traditional ingredients. If, on the other
hand, a company does not manage the
non-hazardous secondary material as it
would traditional ingredients, that
behavior may indicate that the non-
hazardous secondary material is being
discarded.


This factor addresses the management
of non-hazardous secondary materials
used as ingredients in two distinct
situations. The first situation is when
the non-hazardous secondary material is
analogous to a traditional ingredient
that otherwise could be burned. In this
case, the non-hazardous secondary
material must be managed prior to use
as an ingredient in a similar manner to
how traditional ingredients are managed
or otherwise must be "contained" so as
to prevent releases to the environment.
For example, for liquid non-hazardous
secondary materials that are used as a
non-waste ingredient that are similar to
traditional ingredients, the Agency
would expect that such non-hazardous
secondary materials would be managed
in tanks or similar type devices that are
structurally sound to control the release
of the non-hazardous secondary
materials. The Agency would also
expect that the types of controls that
would typically be part of a tank or
similar type device for traditional
ingredients would also be part of any
tank system that is used to manage the
non-hazardous secondary material. For
example, if traditional ingredients are
stored in tanks with covers or they
provide for secondary containment, the
Agency would expect that the non-
hazardous secondary material would
also be stored in tanks with covers, with
secondary containment so as to prevent
releases to the environment.


The second situation addresses the
case where there is no analogous
traditional ingredient that otherwise
could be burned. This could be either
because the process is designed around
a particular non-hazardous secondary
material ingredient, or because physical
or chemical differences between the
non-hazardous secondary material and
the traditional ingredient are too
significant for them to be considered
"analogous." Non-hazardous secondary
materials that have significantly
different physical or chemical
properties when compared to traditional
ingredients would not be considered
analogous even if they serve the same
function because it may not be
appropriate to manage them in the same
way. In this situation, the non-
hazardous secondary material would
have to be "contained" so as to prevent
releases to the environment for this
criterion to be met. A non-hazardous
secondary material is "contained" if it is
stored in a manner that both adequately
prevents releases or other hazards to
human health and the environment,
considering the nature and toxicity of


the non-hazardous secondary
material. 167


b. Useful Contribution


We are requiring that non-hazardous
secondary materials used as ingredients
in combustion units provide a useful
contribution to the production/
manufacturing process. See
§ 241.3(d)(2)(ii). A non-hazardous
secondary material used as an
ingredient in combustion systems
provides a useful contribution if it
contributes valuable ingredients to the
production/manufacturing process or to
the product or intermediate of the
production/manufacturing process. This
criterion is an essential component in
the determination of legitimacy because
legitimate use is not occurring if the
non-hazardous secondary material
doesn't add anything to the process,
such that the non-hazardous secondary
material is basically being disposed of
or discarded. This criterion is intended
to prevent the practice of "sham"
recycling by adding non-hazardous
secondary materials to a manufacturing
operation simply as a means of
disposing of them.


For purposes of satisfying this
criterion, not every constituent or
component of the non-hazardous
secondary material has to make a
contribution to the production/
manufacturing activity. For example,
non-hazardous secondary materials
used as ingredients may contain some
constituents that are needed in the
manufacturing process, such as, for
example, zinc in non-hazardous
secondary materials that are used to
produce zinc-containing micronutrient
fertilizers, while other constituents in
the non-hazardous secondary material,
such as lead, do not provide a useful
contribution. Provided the zinc is at
levels that provides a useful
contribution, we believe the non-
hazardous secondary material would
satisfy this criterion, although we would
note that the constituents not directly
contributing to the manufacturing
process could still result in the non-
hazardous secondary material not
meeting the contaminant part of the
legitimacy criteria. The Agency is not
quantitatively defining how much of the
non-hazardous secondary material
needs to provide a useful contribution
for this criterion to be met, since we
believe that defining such a level would
be difficult and is likely to be different,
depending on the non-hazardous
secondary material. The Agency
recognizes that this could be an issue if


167 Examples of materials that are adequately


contained would include liquids stored in a tank.
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persons argue that a non-hazardous
secondary material is being legitimately
used as an ingredient, but in fact, only
a small amount or percentage of the
non-hazardous secondary material is
used. Because of the differences in the
emissions standards that the non-
hazardous secondary material would be
subject to-between CAA sections 112
and 129, persons may argue that such
non-hazardous secondary materials are
not wastes, when in fact, the operation
is really discard, and therefore, sham
recycling. Thus, as part of the
recordkeeping requirements under the
CAA, persons need to provide the basis
or rationale on why the particular non-
hazardous secondary material meets the
legitimacy criteria, including how the
secondary material provides a useful
contribution.


c. Valuable Product


We are requiring that non-hazardous
secondary materials used as ingredients
in combustion units must be used to
produce a valuable product or
intermediate. See § 241.3(d)(2)(iii). The
product or intermediate is valuable if it
is (i) sold to a third party or (ii) used as
an effective substitute for a commercial
product or as an ingredient or
intermediate in an industrial process.


This criterion expresses the principle
that the product or intermediate of the
manufacturing/production process
should be a material of value, either to
a third party who buys it from the
manufacturer, or to the same
manufacturer that subsequently uses it
as a substitute for another material that
it would otherwise have to buy or obtain
for its industrial process. This criterion
is an essential component of the concept
of legitimacy because legitimate use
cannot be occurring if the product or
intermediate is not of use to anyone
and, therefore, has no real value. This
criterion is intended to prevent the
practice of introducing a non-hazardous
secondary material through an
industrial process to make something
just for the purpose of avoiding the costs
of disposal. Such a practice would be
sham recycling.


One way that the use of the non-
hazardous secondary material as an
ingredient in the production/
manufacturing process can be shown to
produce a valuable product would be to
have documentation on the sale of the
product to a third party. Such
documentation could be in the form of
receipts or contracts and agreements
that establish the terms of the sale or
transaction. This transaction could
include money changing hands or, in
other circumstances, may involve trade
or barter. A manufacturer that has not


yet arranged for the sale of its product
to a third party could also establish
value by demonstrating that it can
replace another product or intermediate
that is available in the marketplace.


Production/manufacturing processes
that use non-hazardous secondary
materials as ingredients may produce
outputs that are not sold to another
party, but are instead used by the same
manufacturer. These products or
intermediates may be used as a
feedstock in a manufacturing process,
but have no established monetary value
in the marketplace. Such products or
intermediates would be considered to
have intrinsic value, though
demonstrating intrinsic value may be
less straightforward than demonstrating
value for products that are sold in the
marketplace. Demonstrations of
intrinsic value could involve showing
that the product or intermediate of the
production/manufacturing process
replaces another material that would
otherwise have to be purchased or could
involve a showing that the non-
hazardous secondary material meets
specific product specifications or
specific industry standards. Another
approach could be to compare the non-
hazardous secondary material's physical
and chemical properties or efficacy for
certain uses with those of comparable
products or intermediates made from
raw materials.


Some production/manufacturing
processes that use non-hazardous
secondary materials as ingredients may
consist of multiple steps that may occur
at separate facilities. In some cases, each
processing step will yield a valuable
product or intermediate. When each
step in the process yields a valuable
product or intermediate that is salable
or usable in that form, the activity
would conform to this criterion.


d. Contaminant Levels


We are requiring that non-hazardous
secondary materials used as an
ingredient must result in products that
contain contaminants at levels that are
comparable in concentration to (or
lower than) those found in traditional
products that are manufactured without
the non-hazardous secondary material.
See § 241.3(d)(2)(iv). The term
"contaminants" refers to constituents in
non-hazardous secondary materials that
will result in emissions of the air
pollutants identified as HAP listed
under CAA section 112(b), the nine
pollutants listed under CAA section
129(a)(4).


The assessment of whether the
products produced from the use of non-
hazardous secondary materials that have
contaminants that are comparable to (or


lower) in concentration can be made by
a comparison of contaminant levels in
the ingredients themselves to the
traditional ingredients they are
replacing, or by comparing the
contaminant levels in the product itself
with and without the use of the non-
hazardous secondary material. In
determining which traditional
ingredient(s) the owner or operator of
the unit would make a comparison to
with respect to contaminant levels, the
Agency believes that any traditional
ingredient that can be or is used in the
particular type of unit is appropriate.
For example, for cement kilns, if the
ingredient is CKD, the level of
contaminants to be compared would be
the level of contaminants in limestone
or other ingredients that can be used in
such unit. Alternatively, a product
comparison can be made. See Section
V.E for a further discussion of the
comments received regarding the
legitimacy criteria for ingredients, as
well as our responses to those
comments.


I. Determining That Non-Hazardous
Secondary Materials Meet the
Legitimacy Criteria


Owners and operators of affected
facilities combusting non-hazardous
secondary materials that are not
considered solid wastes must ensure
that the non-hazardous secondary
materials meet the legitimacy criteria in
§ 241.3(d) (and continue to meet those
criteria) when combusted. Non-
hazardous secondary materials that no
longer meet these legitimacy criteria
would be considered solid wastes and
the units combusting those non-
hazardous secondary materials would
be considered a commercial or
industrial solid waste incineration
(CISWI) unit (see 40 CFR 60.2875).


The CAA section 112 rule requires
notifications and recordkeeping,
including documentation as to how the
non-hazardous secondary material
meets the legitimacy criteria, and
satisfies the definition of processing
and/or the requirements for the petition
process. (40 CFR 63.7530 and 63.7555).
Specific recordkeeping requirements for
area source boilers combusting non-
hazardous secondary materials are
found at 40 CFR 63.11225(c)(2)(ii) under
the CAA section 112 rule for area source
boilers. Additionally, regulations at 40
CFR 60.2175(v) promulgated for
commercial and industrial solid waste
incinerators under CAA section 129
require basic recordkeeping to establish
whether materials combusted in a
commercial or industrial unit meet the
standards and procedures for
identification of non-hazardous
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secondary materials that are not solid
wastes. Owners or operators of
commercial or industrial facilities that
combust materials that are not
traditional fuels are directed to the CAA
section 112 regulations for boilers and
process heaters, and the CAA section
129 regulations for commercial and
industrial incinerators, to determine the
recordkeeping provisions related to the
definition of solid waste that may apply
to them. The Agency believes that these
records and notifications under the CAA
regulations provide assurance that
facilities will apply the legitimacy
criteria.


VIII. Effect of Today's Final Rule on
Other Programs


The construct of this rule is to
determine which non-hazardous
secondary materials are solid wastes
when combusted either as a fuel or
ingredient in order to determine CAA
section 129 applicability. Thus, this
rules applicability is to the universe of
combustion facilities using non-
hazardous secondary materials as fuels
or ingredients.


A. Clean Air Act


The definition of solid waste
incineration unit in CAA section
129(g)(6) states that the term "solid
waste" will have the meaning
established by the Administrator of EPA
under RCRA. Today's rule would
establish under RCRA which non-
hazardous secondary materials
constitute "solid waste" when used as a
fuel or an ingredient. This definition of
"solid waste" is being used by EPA to
establish CAA emissions standards for
CISWI units (under CAA section 129)
and boilers and process heaters (under
CAA section 112). Any unit combusting
"solid waste" is subject to the emission
standards for "solid waste incineration
units" under CAA section 129. The
waste determinations in this rule do not
subject combustion units to the CAA
section 129 standards if the units are
exempt under CAA section 129(g)(1). 168


16
8


CAA 129 (g)(1).


"(1) * * * The term "solid waste incineration


unit" does not include
(A) materials recovery facilities (including


primary or secondary smelters) which combust
waste for the primary purpose of recovering metals,


(B) qualifying small power production facilities,
as defined in section 796 (17)(C) of title 16, or
qualifying cogeneration facilities, as defined in
section 796 (18)(B) of title 16, which burn
homogeneous waste (such as units which burn tires
or used oil, but not including refuse-derived fuel)
for the production of electric energy or in the case
of qualifying cogeneration facilities which burn
homogeneous waste for the production of electric
energy and steam or forms of useful energy (such
as heat) which are used for industrial, commercial,
heating or cooling purposes, or


B. Renewable Energy


This rule may impact how some non-
hazardous secondary materials could be
used to help supply renewable energy to
the U.S. and through state programs.
Congress has passed several laws, such
as the Energy Independence and
Security Act of 2007 (Pub. L. 110-140),
that supports the development and use
of renewable sources of energy, both for
power generation and for the production
of transportation fuels. Qualified
sources would include wind, solar, and
geothermal power, but could also
include power generated by the
combustion of biogenic materials, which
may include some non-hazardous
secondary materials burned for energy
recovery. Biogenic materials are
materials that result from the activity of
living organisms. A number of non-
hazardous secondary materials are
partially or completely biogenic. For
example, woody biomass contains
recoverable energy and would be
considered biogenic in origin. Energy
from biogenic sources is generally
preferable to fossil fuels.


In addition to these federal programs
that may be impacted, Renewable
Portfolio Standards (RPS) currently
provide states with a mechanism to
increase renewable energy generation
using renewable energy sources
(including biofuels) and a cost-effective,
market-based approach. An RPS
requires electric utilities and other retail
electric providers to supply a specified
minimum amount of customer load with
electricity from eligible renewable
energy sources. The goal of an RPS is to
stimulate market and technology
development so that, ultimately,
renewable energy will be economically
competitive with conventional forms of
electric power. States create RPS
programs because of the energy,
environmental, and economic benefits
of renewable energy and sometimes
other clean energy approaches, such as
energy efficiency and combined heat
and power.


If these renewable energy sources or
biogenic fuels qualify as clean cellulosic
biomass, they are an alternative fuel (see
the full definition in today's rule at
§ 241.2) and are not subject to the
section 129 CAA standards, but rather,
would be subject to the section 112 CAA
standards.


(C) air curtain incinerators provided that such
incinerators only burn wood wastes, yard wastes
and clean lumber and that such air curtain
incinerators comply with opacity limitations to be
established by the Administrator by rule. * * _


C. Subtitle C Hazardous Waste Program


The result of this rule will have no
effect on the RCRA subtitle C hazardous
waste program because it does not
address hazardous waste. The RCRA
subtitle C hazardous waste federal
program has a long regulatory history in
defining "solid waste" for purposes of
the hazardous waste regulations.
However, the 40 CFR 261.2 definition of
solid waste explicitly applies only to
wastes that also are hazardous for
purposes of the subtitle C regulations
(see 40 CFR 261.1(b)(1)). CAA section
129 also specifically excludes subtitle C
combustion units from coverage under
that section.


RCRA section 7003 gives EPA the
authority to compel actions to abate
conditions that may present an
"imminent and substantial
endangerment" involving both solid and
hazardous wastes. EPA uses this
authority on a case-by-case basis. The
Agency can determine in a specific
factual context whether a non-
hazardous secondary material which
causes an endangerment is discarded.
RCRA sections 3007 and 3008 establish
EPA's inspection and Federal
enforcement authority to address
violations of the subtitle C hazardous
waste regulations. Nothing in this rule
shall impact EPA's ability to act
pursuant to RCRA sections 3007, 3008
and 7003. The rule also does not limit
or otherwise affect EPA's ability to
pursue potentially responsible persons
under section 107 of CERCLA for
releases or threatened releases of
hazardous substances.


Finally, we would note that on
October 30, 2008, EPA issued a final
rule excluding certain hazardous
secondary materials from the definition
of solid waste issued under the
hazardous waste provisions found in
RCRA subtitle C (73 FR 64688). EPA is
currently re-examining these exclusions,
and as part of a settlement agreement
with Sierra Club, EPA will issue a
proposed rule by June 2011. This
proposal will address, at minimum,
issues raised in an administrative
petition filed by the Sierra Club,
including the four issues discussed in a
public meeting, which was announced
in a Federal Register notice (74 FR
25200, May 27, 2009). The four issues
are (1) the definition of "contained," (2)
notification before operating under the
exclusion (3) the definition of
"legitimacy" and (4) the transfer-based
exclusion. Many of the issues to be
addressed in the upcoming subtitle C
definition of solid waste proposal are
similar to the issues addressed in
today's final rule. However, there are
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significant differences between today's
final rule and the scope of the planned
June 2011 subtitle C definition of solid
waste proposal. The planned proposal
will only address the regulation of
hazardous secondary materials (not non-
hazardous secondary materials) going to
reclamation (not burning for energy
recovery) under RCRA subtitle C (not
subtitle D). In developing the planned
subtitle C proposal, EPA will carefully
consider the difference in scope
between the two rulemakings and
address it as appropriate.


IX. State Authority


Subtitle D of RCRA establishes a
framework for state, federal, and local
government cooperation in controlling
the management of non-hazardous solid
waste. The federal role in this
arrangement is to establish the overall
regulatory direction, by providing
minimum nationwide standards for
protecting human health and the
environment, and to provide technical
assistance to states for planning and
developing their own solid waste
management practices. The actual
planning and direct implementation of
solid waste programs under RCRA
subtitle D, however, remains largely a
state and local function, and states have
authority to devise programs to deal
with state specific conditions and
needs.


EPA has not promulgated detailed
regulations of what is included in the
definition of solid waste for the RCRA
subtitle D (non-hazardous waste)
programs. State environmental agencies
have promulgated their own laws and
regulations as to what constitutes a solid
waste and have interpreted those laws
and regulations to determine what types
of non-hazardous secondary material
activities involve the management of a
solid waste for the purposes of their
authorities. Many states have a process
or promulgated regulations to determine
when these materials are wastes, and
when they can be used beneficially and
safely in products in commerce.


Through this rulemaking, EPA is
articulating a definition of which non-
hazardous secondary materials are or
are not solid waste when used as a fuel
for energy recovery in combustion units
or as an ingredient in combustion units.
We are not imposing solid waste
requirements for determining other
possible secondary material end uses
nor does this rulemaking apply to
general materials management in state
programs.


A. Applicability of State Solid Waste
Definitions and Beneficial Use
Determinations


CAA section 129 states that the term
"solid waste" shall have the meaning
"established by the Administrator
pursuant to the Solid Waste Disposal
Act" Id. at 7429(g)(6). Accordingly, the
states' definition of solid waste would
not be applicable in determining
whether the CAA section 129 standards
apply. Specifically, state determinations
regarding a material's beneficial use that
may exempt a non-hazardous secondary
material from the state solid waste
standards would not necessarily impact
the status of such non-hazardous
secondary materials under EPA's solid
waste definition as it relates to which
combustion units are subject to the CAA
section 129 standards. Likewise,
combustion units that use non-
hazardous secondary materials as fuels
or ingredients that are not solid waste
under today's rule would not be subject
to the solid waste incineration standards
under CAA section 129, even though the
state standards may define the same
material as solid wastes for their
recycling and waste management
programs.


If a non-waste determination is sought
by petition at a combustion unit, the
Agency (EPA Regional Administrator or
delegate) will make the decision to grant
or deny the petition. The Agency can,
however, utilize the information and
contaminant data from state beneficial
use determinations if it is applicable to
the non-hazardous secondary material
when used as a fuel or as an ingredient.
These state beneficial use programs
have been developed to encourage
recycling and reuse, provided that such
use maintains the specified state's
acceptable level of risk and are managed
in accordance with the conditions of the
determination. Generally, when a
beneficial use determination has been
granted, it would have chemical and
physical properties that are comparable
to the raw material it is replacing or,
when incorporated into another
product, its use would be beneficial to
the final product. If the data to support
the beneficial use determination was
available, it could help support the
research on contaminant concentrations
for the legitimacy criteria in order to
make the petition decision.


A discussion on state program
involvement in the petition process and
on states submitting petitions in lieu of
a regulated applicant is described in
Section V.F. Implementation and
enforcement issues related to state
programs are covered in Section VIII.


B. State Adoption of the Rulemaking


No federal approval procedures for
state adoption of today's rule are
included in this rule under RCRA
subtitle D. Although EPA does
promulgate criteria for solid waste
landfills and approves state municipal
solid waste landfill permitting
programs, RCRA does not provide EPA
with authority to approve state
programs beyond municipal solid waste
landfill permitting programs. While
states are not required to adopt today's
rule, some states incorporate federal
regulations by reference or have specific
state statutory requirements that their
state program can be no more stringent
than the federal regulations. In those
cases, EPA anticipates that, if required
by state law, the changes in today's rule
will be incorporated (or possibly
adopted by authorized state air
programs) consistent with the state's
laws and administrative procedures.


C. Clarifications on the Relationship to
State Programs


State Agencies that responded to the
proposal requested further clarification
in the final rule. Specifically, the
Federal rule applies only to the RCRA
subtitle D definition of solid waste for
determining use as a fuel or ingredient
in combustion units (as regulated by the
CAA). Today's rule does not preempt a
State's statutory or regulatory definition
of solid waste, and only applies for
purposes of determining which facilities
must comply with the CAA section 129
standards.


Non-hazardous secondary materials
may be simultaneously regulated as a
non-waste fuel or ingredient for use in
combustion units under § 241.3, but as
a solid waste by the State's solid waste
programs for management purposes.
Also, see the discussion in the
beginning of this Section (IX. State
Authority). Combustors using non-
hazardous secondary materials that are
designated as a non-waste when used as
a fuel or ingredient, would not be
subject to the CAA section 129
standards, even though the state
standards may define the non-hazardous
secondary material as a solid waste.


Finally, owners and operators of
affected facilities combusting non-
hazardous secondary materials
considered to be non-wastes based on
the non-waste determination petition
process, and the application of the
criteria outlined in § 241.3(c) must
ensure that the non-hazardous
secondary materials continue to meet
those provisions when combusted. Non-
hazardous secondary materials that no
longer meet those criteria, even though


15546


HeinOnline  -- 76 Fed. Reg. 15546 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


they may be in compliance with state
recycling and management
requirements, would require the
combustor to re-apply for the non-waste
determination (per § 241.3(c)(2)(iv))
through the EPA Regional Administrator
(otherwise they would be considered
solid wastes and the units combusting
those non-hazardous secondary
materials would be subject to the
commercial or industrial solid waste
incineration (CISWI) regulations (see 40
CFR 60.2875)).


X. Cost and Benefits of the Final Rule


The value of any regulatory action is
traditionally measured by the net
change in social welfare that it
generates. This final rule alone does not
directly invoke any costs 169 or benefits.
This rule is published as part of a four-
rule package that includes the Boiler
MACT and CISWI rules.170 Costs to the
regulated community and
corresponding benefits to human health
and the environment are captured under
those rules. As such, the Agency has not
prepared a separate economic
assessment in support of this final rule.


The costs and benefits indirectly
associated with this action are the
corresponding impacts assessed in the
regulatory impact analyses prepared in
support of the Boiler MACT and CISWI
rules. These independent regulatory
impact analyses measure, among other
factors, the estimated net change in
social welfare associated with these
actions. In the development of these
analyses, EPA worked to ensure that the
methodologies and data applied in these
assessments captured appropriate RCRA
related costs (e.g., secondary material
diversions). These assessments were
designed to adhere to EPA and Office of
Management and Budget guidelines and
procedures. These documents are
available in the docket established for
this action.


XI. Statutory and Executive Order
Reviews


A. Executive Orders 12866 and 13563:
Improving Regulatory Planning and
Review


Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), and EO
13563 (76 FR 3821, January 21, 2011),


169 Excluding minor administrative burden/cost
(e.g., rule familiarization) and costs related to
submitting a voluntary petition.


170 National Emission Standards for Hazardous
Air Pollutants for Area Sources: Industrial,
Commercial, and Institutional Boilers; National
Emission Standards for Hazardous Air Pollutants
for Industrial/Commercial/Institutional Boilers and
Process Heaters; and Standards of Performance for
New Stationary Sources and Emission Guidelines
for Existing Sources: Commercial and Industrial
Solid Waste Incineration (CISWI) Units.


this action is a "significant regulatory
action." Pursuant to the terms of the
Orders, the Agency, in conjunction with
the Office of Management and Budget
(OMB), has determined that this rule is
a significant regulatory action because it
contains novel policy issues, as defined
under part 3(f)(4) of EO 12866.
Accordingly, EPA submitted this action
to OMB for review. Any changes made
in response to OMB recommendations
have been documented in the docket for
this action.


B. Paperwork Reduction Act


The information collection
requirements in this rule have been
submitted for approval to OMB under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The information collection
requirements are not enforceable until
OMB approves them.


This rule establishes a voluntary non-
waste determination petition process for
non-hazardous secondary materials
identified as solid wastes. Facilities
claiming this solid waste exclusion are
required to seek approval from the
Agency through the submission of a
petition prior to operating under this
exclusion. Sufficient information about
the non-hazardous secondary material
and the market demand for this material
will be necessary to demonstrate that
the non-hazardous secondary material
in fact has not been discarded and is a
legitimate non-waste fuel or ingredient
in the combustion process. Specifically,
the petition will need to contain
information to assess the following
criteria: (1) Whether market participants
handle the non-hazardous secondary
material as a fuel rather than a waste;
(2) whether the chemical and physical
identities of the non-hazardous
secondary material is comparable to a
commercial fuel; (3) whether the
capacity of the market would use the
non-hazardous secondary material in a
reasonable time frame; (4) whether the
constituents in the non-hazardous
secondary material are not discarded to
the air, water or land from the point of
generation to the point just prior to
combustion of the non-hazardous
secondary material at levels comparable
to what would otherwise be released
from traditional fuels; and (5) other
relevant factors.


The facility-level burden associated
with this voluntary petition option is
estimated to have an average total
burden of each non-waste determination
petition of approximately 149 hours per
facility, with a total cost per facility of
approximately $10,100. The total
number of facilities likely to take
advantage of this option is
undetermined, but we would expect


that only a limited number of facilities
may submit such a petition. Burden is
defined at 5 CFR 1320.3(b).


An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA's regulations are listed
in 40 CFR part 9. EPA is amending the
table in 40 CFR part 9 of currently
approved OMB control numbers for
various regulations to list the regulatory
citations for the information
requirements contained in this final
rule.


C. Regulatory Flexibility Act


The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.


For purposes of assessing the impacts
of today's rule on small entities, small
entity is defined as: (1) A small
business, as defined by the Small
Business Administration's (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and
(3) a small organization that is any not-
for-profit enterprise which is
independently owned and operated, and
is not dominant in its field.


After considering the economic
impacts of today's final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
No small entities are directly regulated
by this final rule (see discussion above
under costs and benefits). Any potential
impacts to small entities in these or any
other potentially affected sectors are
addressed in the regulatory flexibility
analyses prepared in support of the
CAA rules that are linked to this
action.


1 7 1


Although this final rule will not have
a significant economic impact on a


171National Emission Standards for Hazardous
Air Pollutants for Area Sources: Industrial,
Commercial, and Institutional Boilers; National
Emission Standards for Hazardous Air Pollutants
for Industrial/Commercial/Institutional Boilers and
Process Heaters; and Standards of Performance for
New Stationary Sources and Emission Guidelines
for Existing Sources: Commercial and Industrial
Solid Waste Incineration (CISWI) Units.


15547


HeinOnline  -- 76 Fed. Reg. 15547 2011







Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/Rules and Regulations


substantial number of small entities,
EPA, nonetheless, has tried to reduce
the impact of this rule on small entities
through the careful and targeted
identification of which non-hazardous
secondary materials are solid wastes. In
addition, we have established a
voluntary petition process that allows
for material-specific non-waste
determinations.


D. Unfunded Mandates Reform Act


This final rule does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. Because this action is
linked to the CAA rules, this rule alone
will not result in significant economic
impacts on States, local and tribal
governments, in the aggregate, or the
private sector in any one year. Thus,
this rule is not subject to the
requirements of sections 202 or 205 of
UMRA.


This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. As
described above, this action alone does
not result in unique effects, or
significant economic impacts.


E. Executive Order 13132: Federalism


This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This final rule,
independent of the CAA rules, will not
result in substantial direct effects on the
states. Furthermore, this rule will not
preempt state laws related to the
affected non-hazardous secondary
materials. States will remain free to
manage these non-hazardous secondary
materials, as appropriate under their
existing regulatory programs, including
their solid waste programs. Thus,
Executive Order 13132 does not apply
to this action.


In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicited comment on the
proposed action from State and local
officials.


F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments


Subject to the Executive Order 13175
(65 FR 67249, November 9, 2000), EPA
may not issue a regulation that has tribal
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by tribal governments, or
EPA consults with tribal officials early
in the process of developing the
proposed regulation and develops a
tribal summary impact statement.


EPA has concluded that this action
may have tribal implications. However,
it will neither impose substantial direct
compliance costs on tribal governments,
nor preempt Tribal law. The rule may
have minor indirect tribal implications
to the extent that entities generating or
burning solid wastes on tribal lands
could be affected in response to the
corresponding CAA rules.172 EPA
consulted with tribal officials early in
the process of developing this regulation
to permit them to have meaningful and
timely input into its development.


G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks


This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997) because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. This action's health and risk
assessments are contained in support
documents prepared for the CAA
section 129 CISWI and section 112
Boiler MACT rules.


H. Executive Order 13211:Actions that
Significantly Affect Energy Supply,
Distribution or Usage


This action is not a "significant energy
action" as defined in Executive Order
13211 (66 FR 28355 (May 22, 2001)),
because it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. This
action, independent of the CAA
rules,173 is not expected to directly


172 National Emission Standards for Hazardous
Air Pollutants for Area Sources: Industrial,
Commercial, and Institutional Boilers; National
Emission Standards for Hazardous Air Pollutants
for Industrial/Commercial/Institutional Boilers and
Process Heaters; and Standards of Performance for
New Stationary Sources and Emission Guidelines
for Existing Sources: Commercial and Industrial
Solid Waste Incineration (CISWI) Units.


173 National Emission Standards for Hazardous
Air Pollutants for Area Sources: Industrial,


affect energy use or use patterns. The
purpose of this rule is to determine
which non-hazardous secondary
materials are solid waste when
combusted. On its own, this rule will
not lead to direct changes in the ability
of facilities to use non-hazardous
secondary materials as a source of
energy. However, the Agency
acknowledges that interactions between
this rule and the section 112 and section
129 CAA emission standards rules being
promulgated today may affect the use of
non-hazardous secondary materials as a
source of energy. We refer persons to the
dockets for those rules for information
on these energy impacts.


L National Technology Transfer
Advancement Act


Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 ("NTTAA"), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.


This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.


J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations


Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.


Commercial, and Institutional Boilers; National
Emission Standards for Hazardous Air Pollutants
for Industrial/Commercial/Institutional Boilers and
Process Heaters; and Standards of Performance for
New Stationary Sources and Emission Guidelines
for Existing Sources: Commercial and Industrial
Solid Waste Incineration (CISWI) Units.
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EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations. The four-rule
package that consists of this rule plus
the three CAA rules 174 will generally
result in an improved level of
environmental protection. No
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population is
expected.


Because the four rules are fully
interdependent, isolating the
environmental justice impacts of each of
the four rules individually may result in
a distorted assessment. For example, the
emissions standards established in the
three air rules depend on which non-
hazardous secondary materials are
considered solid wastes. As a result, any
changes in the way that combustion
units manage non hazardous secondary
materials (i.e. switching to an
alternative fuel) will depend upon the
costs of implementing the various
emissions standards. Furthermore, the
demographic characteristics of areas
experiencing changes in environmental
effects will determine whether the rules
result in adverse and disproportionate
impacts to low-income and minority
populations.


We have developed a broad
environmental justice assessment,
looking at the four rules together, that
accounts for the combined impacts on
minority and low income communities.
Any environmental justice impacts that
may result from these four
interdependent rules are likely to
include one or more of the following:
(1) Changes in emissions from regulated
combustion units, (2) changes in
emissions from the potential diversion
of non hazardous secondary materials
away from combustion units to
alternative recycling or landfills, and,
(3) other impacts related to material
diversion (e.g., noise, aesthetics, water
pollution, etc.). Based on our
assessment of the emissions changes
and other environmental impacts of the
rules, and the demographics of
populations near affected combustion
units and waste management facilities,
our main conclusions with respect to


174 National Emission Standards for Hazardous
Air Pollutants for Area Sources: Industrial,
Commercial, and Institutional Boilers; National
Emission Standards for Hazardous Air Pollutants
for Industrial/Commercial/Institutional Boilers and
Process Heaters; and, Standards of Performance for
New Stationary Sources and Emission Guidelines
for Existing Sources: Commercial and Industrial
Solid Waste Incineration (CISWI) Units


the environmental justice impacts of the
four rules indicate the following:


1. Emissions changes from affected
combustion units are unlikely to lead to
adverse and disproportionate impacts
on low-income and minority
populations. Following implementation
of the CISWI, Boiler MACT, and Area
Source rules, emissions from affected
facilities are likely to decline. As a
result, populations near these facilities,
overall, are likely to experience positive
impacts (e.g., reduced incidence of
adverse health effects). The
demographic data for the Census blocks
near the Boiler MACT and CISWI
facilities 175 suggest that the percentages
of low-income and minority populations
are generally higher than the national
average in these areas.


2. Low-income and minority
populations located near non
combustion waste management facilities
(e.g., recyclers, landfills) are higher,
proportionally, than the national
average. Our analysis of the
demographic characteristics of
populations living within three miles of
these facilities suggests that they are
located in areas with high low-income
and minority populations. Therefore, to
the extent that non hazardous secondary
materials diverted to alternative
recycling or landfills may lead to
adverse environmental impacts, low-
income and minority populations could
be adversely affected. However, we
believe that any such increases would
be negligible relative to the reductions
achieved due to the Boiler MACT and
CISWI controls. Furthermore,
considering the low quantity of
materials potentially diverted,' 76 the
extent of any negative impacts is
expected to be minimal, and will likely
vary significantly by material and
facility type.


A comprehensive discussion of these
findings is presented in the document:
"Summary of Environmental Justice
Impacts for the Non-Hazardous


175 The CISWI facility list contains combustors
projected to combust waste after the rules are
finalized (some were not regulated as CISWIs prior
to these rules). The demographic assessment does
not include area source facilities.
176 Review of Costs, Benefits, Economic Impacts,


Environmental Justice, and Other Impacts for the
Following Interrelated Proposed Rules: Standards of
Performance for New Stationary Sources and
Emission Guidelines for Existing Sources:
Commercial and Industrial Solid Waste Incineration
Units; RIN 2060-AO12, National Emission
Standards for Hazardous Air Pollutants for Area
Sources: Industrial, Commercial, and Institutional
Boilers; RIN 2060-AM44, National Emission
Standards for Hazardous Air Pollutants for Major
Sources: Industrial, Commercial and Institutional
Boilers and Process Heaters; RIN 2060-AG69,
Identification of Non-hazardous Secondary
Materials That Are Solid Waste RIN 2050-AG44.
April 29, 2010. (See Exhibit 14).


Secondary Material (NHSM) Rule, the
2010 Commercial and Industrial Solid
Waste Incinerator (CISWI) Standards,
the 2010 Major Source Boiler NESHAP,
and the 2010 Area Source Boiler
NESHAP." This document is available
in the Docket established for today's
action.


K. Congressional Review Act


The Congressional Review Act,
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a "major rule" as
defined by 5 U.S.C. 804(2). This rule
will be effective on May 20, 2011.


List of Subjects in 40 CFR Part 241


Environmental protection, Air
pollution control, Waste treatment and
disposal.


Dated: February 21, 2011.


Lisa P. Jackson,
Administrator.


For the reasons stated in the
preamble, title 40, chapter I of the Code
of Federal Regulations, is amended by
adding part 241 to read as follows:


PART 241-SOLID WASTES USED AS
FUELS OR INGREDIENTS IN
COMBUSTION UNITS


Subpart A-General
Sec.
241.1 Purpose.
241.2 Definitions.


Subpart B-Identification of Non-Hazardous
Secondary Materials That Are Solid Wastes
When Used as Fuels or Ingredients In
Combustion Units
Sec.
241.3 Standards and procedures for


identification of non-hazardous
secondary materials that are solid wastes
when used as fuels or ingredients in
combustion units.


Authority: 42 U.S.C. 6903, 6912, 7429.


Subpart A-General


§ 241.1 Purpose.
This part identifies the requirements


and procedures for the identification of
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solid wastes used as fuels or ingredients
in combustion units under section 1004
of the Resource Conservation and
Recovery Act and section 129 of the
Clean Air Act.


§241.2 Definitions.
For the purposes of this subpart:
Clean cellulosic biomass means those


residuals that are akin to traditional
cellulosic biomass such as forest-
derived biomass (e.g., green wood, forest
thinnings, clean and unadulterated bark,
sawdust, trim, and tree harvesting
residuals from logging and sawmill
materials), corn stover and other
biomass crops used specifically for
energy production (e.g., energy cane,
other fast growing grasses), bagasse and
other crop residues (e.g., peanut shells),
wood collected from forest fire
clearance activities, trees and clean
wood found in disaster debris, clean
biomass from land clearing operations,
and clean construction and demolition
wood. These fuels are not secondary
materials or solid wastes unless
discarded. Clean biomass is biomass
that does not contain contaminants at
concentrations not normally associated
with virgin biomass materials.


Contaminants means any constituent
in non-hazardous secondary materials
that will result in emissions of the air
pollutants identified in Clean Air Act
section 112(b) or the nine pollutants
listed under Clean Air Act section
129(a)(4)) when such non-hazardous
secondary materials are burned as a fuel
or used as an ingredient, including
those constituents that could generate
products of incomplete combustion.


Contained means the non-hazardous
secondary material is stored in a manner
that adequately prevents releases or
other hazards to human health and the
environment considering the nature and
toxicity of the non-hazardous secondary
material.


Control means the power to direct the
policies of the facility, whether by the
ownership of stock, voting rights, or
otherwise, except that contractors who
operate facilities on behalf of a different
person as defined in this section shall
not be deemed to "control" such
facilities.


Established tire collection program
means a comprehensive collection
system that ensures scrap tires are not
discarded and are handled as valuable
commodities in accordance with section
241.3(b)(2)(i) from the point of removal
from the vehicle through arrival at the
combustion facility.


Generating facility means all
contiguous property owned, leased, or
otherwise controlled by the non-
hazardous secondary material generator.


Ingredient means a non-hazardous
secondary material that is a component
in a compound, process or product.


Non-hazardous secondary material
means a secondary material that, when
discarded, would not be identified as a
hazardous waste under Part 261 of this
chapter.


Person is defined as an individual,
trust, firm, joint stock company, Federal
agency, corporation (including
government corporation), partnership,
association, State, municipality,
commission, political subdivision of a
state, or any interstate body.


Processing means any operations that
transform discarded non-hazardous
secondary material into a non-waste fuel
or non-waste ingredient product.
Processing includes, but is not limited
to, operations necessary to: Remove or
destroy contaminants; significantly
improve the fuel characteristics of the
material, e.g., sizing or drying the
material in combination with other
operations; chemically improve the as-
fired energy content; or improve the
ingredient characteristics. Minimal
operations that result only in modifying
the size of the material by shredding do
not constitute processing for purposes of
this definition.


Resinated wood means wood products
(containing resin adhesives) derived
from primary and secondary wood
products manufacturing and comprised
of such items as board trim, sander dust,
and panel trim.


Secondary material means any
material that is not the primary product
of a manufacturing or commercial
process, and can include post-consumer
material, off-specification commercial
chemical products or manufacturing
chemical intermediates, post-industrial
material, and scrap.


Solid waste means the term solid
waste as defined in 40 CFR 258.2.


Traditional fuels means materials that
are produced as fuels and are unused
products that have not been discarded
and therefore, are not solid wastes,
including: (1) Fuels that have been
historically managed as valuable fuel
products rather than being managed as
waste materials, including fossil fuels
(e.g., coal, oil and natural gas), their
derivatives (e.g., petroleum coke,
bituminous coke, coal tar oil, refinery
gas, synthetic fuel, heavy recycle,
asphalts, blast furnace gas, recovered
gaseous butane, and coke oven gas) and
cellulosic biomass (virgin wood); and
(2) alternative fuels developed from
virgin materials that can now be used as
fuel products, including used oil which
meets the specifications outlined in 40
CFR 279.11, currently mined coal refuse
that previously had not been usable as


coal, and clean cellulosic biomass.
These fuels are not secondary materials
or solid wastes unless discarded.


Within control of the generator means
that the non-hazardous secondary
material is generated and burned in
combustion units at the generating
facility; or that such material is
generated and burned in combustion
units at different facilities, provided the
facility combusting the non-hazardous
secondary material is controlled by the
generator; or both the generating facility
and the facility combusting the non-
hazardous secondary material are under
the control of the same person as
defined in this section.


Subpart B-Identification of Non-
Hazardous Secondary Materials That
Are Solid Wastes When Used as Fuels
or Ingredients in Combustion Units


§ 241.3 Standards and procedures for
identification of non-hazardous secondary
materials that are solid wastes when used
as fuels or ingredients in combustion units.


(a) Except as provided in paragraph
(b) of this section, non-hazardous
secondary materials that are combusted
are solid wastes, unless a petition is
submitted to, and a determination
granted by, the Regional Administrator
pursuant to paragraph (c) of this section.
The criteria to be addressed in the
petition, as well as the process for
making the non-waste determination,
are specified in paragraph (c) of this
section.


(b) The following non-hazardous
secondary materials are not solid wastes
when combusted:


(1) Non-hazardous secondary
materials used as a fuel in a combustion
unit that remain within the control of
the generator and that meet the
legitimacy criteria specified in
paragraph (d)(1) of this section.


(2) The following non-hazardous
secondary materials that have not been
discarded and meet the legitimacy
criteria specified in paragraph (d)(1) of
this section when used in a combustion
unit (by the generator or outside the
control of the generator):


(i) Scrap tires used in a combustion
unit that are removed from vehicles and
managed under the oversight of
established tire collection programs.


(ii) Resinated wood used in a
combustion unit.


(3) Non-hazardous secondary
materials used as an ingredient in a
combustion unit that meet the
legitimacy criteria specified in
paragraph (d)(2) of this section.


(4) Fuel or ingredient products that
are used in a combustion unit, and are
produced from the processing of
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discarded non-hazardous secondary
materials and that meet the legitimacy
criteria specified in paragraph (d)(1) of
this section, with respect to fuels, and
paragraph (d)(2) of this section, with
respect to ingredients. The legitimacy
criteria apply after the non-hazardous
secondary material is processed to
produce a fuel or ingredient product.
Until the discarded non-hazardous
secondary material is processed to
produce a non-waste fuel or ingredient,
the discarded non-hazardous secondary
material is considered a solid waste and
would be subject to all appropriate
federal, state, and local requirements.


(c) The Regional Administrator may
grant a non-waste determination that a
non-hazardous secondary material that
is used as a fuel, which is not managed
within the control of the generator, is
not discarded and is not a solid waste
when combusted. The criteria and
process for making such non-waste
determinations includes the following:


(1) Submittal of an application to the
Regional Administrator for the EPA
Region where the facility combusting
the non-hazardous secondary material is
located for a determination that the non-
hazardous secondary material, even
though it has been transferred to a third
party, has not been discarded and is
indistinguishable in all relevant aspects
from a product fuel. The determination
will be based on whether the non-
hazardous secondary material that has
been discarded, is a legitimate fuel as
specified in paragraph (d)(1) of this
section and on the following criteria:


(i) Whether market participants treat
the non-hazardous secondary material
as a product rather than as a solid waste;


(ii) Whether the chemical and
physical identity of the non-hazardous
secondary material is comparable to
commercial fuels;


(iii) Whether the non-hazardous
secondary material will be used in a
reasonable time frame given the state of
the market;


(iv) Whether the constituents in the
non-hazardous secondary material are
released to the air, water or land from
the point of generation to the point just
prior to combustion of the secondary
material at levels comparable to what
would otherwise be released from
traditional fuels; and


(v) Other relevant factors.
(2) The Regional Administrator will


evaluate the application pursuant to the
following procedures:


(i) The applicant must submit an
application for the non-waste
determination addressing the legitimacy
criteria in paragraph (d)(i) of this
section and the relevant criteria in
paragraphs (c)(1)(i) through (v) of this
section. In addition, the applicant must
also show that the non-hazardous
secondary material has not been
discarded in the first instance.


(ii) The Regional Administrator will
evaluate the application and issue a
draft notice tentatively granting or
denying the application. Notification of
this tentative decision will be published
in a newspaper advertisement or radio
broadcast in the locality where the
facility combusting the non-hazardous
secondary material is located, and be
made available on EPA's Web site.


(iii) The Regional Administrator will
accept public comments on the tentative
decision for at least 30 days, and may
also hold a public hearing upon request
or at his discretion. The Regional
Administrator will issue a final decision
after receipt of comments and after the
hearing (if any).


(iv) If a change occurs that affects how
a non-hazardous secondary material
meets the relevant criteria contained in
this paragraph after a formal non-waste
determination has been granted, the
applicant must re-apply to the Regional
Administrator for a formal
determination that the non-hazardous
secondary material continues to meet
the relevant criteria and, thus is not a
solid waste.


(d) Legitimacy criteria for non-
hazardous secondary materials.


(1) Legitimacy criteria for non-
hazardous secondary materials used as
a fuel in combustion units include the
following:


(i) The non-hazardous secondary
material must be managed as a valuable
commodity based on the following
factors:


(A) The storage of the non-hazardous
secondary material prior to use must not
exceed reasonable time frames;


(B) Where there is an analogous fuel,
the non-hazardous secondary material
must be managed in a manner
consistent with the analogous fuel or
otherwise be adequately contained to
prevent releases to the environment;


(C) If there is no analogous fuel, the
non-hazardous secondary material must
be adequately contained so as to prevent
releases to the environment;


(ii) The non-hazardous secondary
material must have a meaningful


heating value and be used as a fuel in
a combustion unit that recovers energy.


(iii) The non-hazardous secondary
material must contain contaminants at
levels comparable in concentration to or
lower than those in traditional fuels
which the combustion unit is designed
to burn. Such comparison is to be based
on a direct comparison of the
contaminant levels in the non-
hazardous secondary material to the
traditional fuel itself.


(2) Legitimacy criteria for non-
hazardous secondary materials used as
an ingredient in combustion units
include the following:


(i) The non-hazardous secondary
material must be managed as a valuable
commodity based on the following
factors:


(A) The storage of the non-hazardous
secondary material prior to use must not
exceed reasonable time frames;


(B) Where there is an analogous
ingredient, the non-hazardous
secondary material must be managed in
a manner consistent with the analogous
ingredient or otherwise be adequately
contained to prevent releases to the
environment;


(C) If there is no analogous ingredient,
the non-hazardous secondary material
must be adequately contained to prevent
releases to the environment;


(ii) The non-hazardous secondary
material must provide a useful
contribution to the production or
manufacturing process. The non-
hazardous secondary material provides
a useful contribution if it contributes a
valuable ingredient to the product or
intermediate or is an effective substitute
for a commercial product.


(iii) The non-hazardous secondary
material must be used to produce a
valuable product or intermediate. The
product or intermediate is valuable if:


(A) The non-hazardous secondary
material is sold to a third party, or


(B) The non-hazardous secondary
material is used as an effective
substitute for a commercial product or
as an ingredient or intermediate in an
industrial process.


(iv) The non-hazardous secondary
material must result in products that
contain contaminants at levels that are
comparable in concentration to or lower
than those found in traditional products
that are manufactured without the non-
hazardous secondary material.
[FR Doe. 2011-4492 Filed 3-18-11; 8:45 am]
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Response to AES Comments/Concerns Regarding

EPA Report on the Leaching Behavior of AGREMAX

AES comment on the November 2012 draft of the report that became Report EPA 600/R-12/724, date December 2012.





This discussion focuses solely on EPA’s assessment of the leaching potential of Agremax, and does not address questions concerning the manner of its land application in Puerto Rico.   



AES Comments/Concerns:  



The comments of AES (letter of Jan 10, 2013) on EPA’s assessment of Agremax make two basic arguments:  1) EPA’s benchmark reference concentrations are inappropriate; and 2) the LEAF leach test results were used in a screening assessment that is not adequately site-specific.  



AES concern regarding benchmarks:



AES’ first fundamental concern is their belief that drinking water MCLs are more appropriate reference concentrations for comparison with the testing results than are the Region 9 screening levels (RSLs). While the EPA assessment used some MCLs and some Region 9 values (choosing the lower, or more protective of the values available for consideration), the screening values used in the study for the two constituents of greatest concern, arsenic and chromium, are taken from the Region 9 RSLs.  



Response:



Concerning EPA’s selection of health benchmarks for comparison, AES argues that drinking water MCLs are the most appropriate health bench mark because they are legally enforceable regulatory values used to control the quality of drinking water delivered to customers of public water systems.  That is, the general population is allowed to be delivered for human consumption water containing up to MCL concentrations of chemical constituents.  



EPA had several concerns in setting its criteria for selecting benchmark values for comparison with the leach test results.  [Lenny—Can you add some context here?]	Comment by dw: It seems to me that before explaining why the RSL’s are more appropriate benchmark values here than MCLs, this memo should explain what the purpose was (and was not) of using benchmark values in the first place, in the LEAF test report on Agremax.  I.e., we were trying to determine whether XYZ was the case, but were not using the benchmark values as a threshold for purposes of determining whether or not there is an unacceptable risk (or an imminent and substantial endangerment) to human health and the environment as a result of the placement of Agremax on the ground in particular locations in P.R.  Right?  



EPA’s first concern was that MCLs are not strictly health based.  While public health protection is the key concern in establishing MCL values, the treatability of water and the national cost of treatment to different concentrations for any particular constituent are also considered.[footnoteRef:1]  For arsenic, this resulted in an MCL of 10 µg/L, which was estimated to represent a lifetime individual 90th percentile cancer risk of between 1 and 6 chances out of 10,000.[footnoteRef:2]  On the other hand, the Region 9 regional Screening Level of 0.045 µg/L for tapwater is based only on health risk (using a one in one million risk) and plausible drinking water ingestion exposure data.  [1: “ Today’s rule, with a final MCL of 10 μg/L, reflects the application of several provisions under SDWA, the first of which generally requires that EPA set the MCL for each contaminant as close as feasible to the MCLG, based on available technology and taking costs to large systems into account.  The 1996 SDWA amendments also require that the Administrator determine whether or not the quantifiable and nonquantifiable benefits of an MCL justify the quantifiable and nonquantifiable costs.”  See 66 FR 7020, January 22, 2001.   ]  [2:  See Tables III.D.2(b) and (c), 66 FR 7008, January 22, 2001.] 




Concerning the drinking water MCL for chromium, recent research indicates that hexavalent chromium may pose carcinogenic risk to humans when ingested, while the MCL is based on non-cancer adverse effects (as well as feasibility and cost considerations as described above).  While the chromium MCL has not yet been updated to incorporate this recent research, a new assessment such as EPA’s evaluation of Agremax is obligated to consider the best science available at the time the assessment is conducted.  As the Region 9 RSL value does account for this recent science (again, using a one in one million risk), the RSL for hexavalent chromium is the more appropriate benchmark value to use.  



In assessing the hazards posed by waste disposal, the Agency usually targets a risk level of 1 in 100,000 or greater to an exposed individual as an initial level of concern, and a candidate for listing as hazardous waste.  Waste posing a risk of 1 in 10,000 or greater is considered to potentially pose a substantial risk to human health or the environment.[footnoteRef:3]  Wastestreams estimated to pose a risk of one in one million or lower to an exposed individual would not generally be considered for listing.  However, mitigating factors particular to a waste may also be considered in deciding whether to list that waste as hazardous.  This general approach to hazardous waste listings has been applied in a number of rulemakings, including listing determinations for dye and pigment manufacturing wastes, petroleum refinery wastes and chlorinated aliphatics production wastes.[footnoteRef:4]  In the Agency’s proposed rulemaking for coal combustion residues (CCRs), EPA also used a risk of 1 in 100,000 or higher as its target risk value for regulation of these wastes as hazardous.[footnoteRef:5]  However, states are given the authority to develop and administer waste management programs for non-hazardous waste, including regulating the beneficial use of non-hazardous waste, within the limits of  RCRA Subtitle D and national regulations at 40 CFR parts 257 and 258, in particular.  [3:   “Wastestreams for which these risks are calculated to be 1x 10- 4 or higher, ... generally will be considered to pose a substantial present or potential  hazard to human health and the environment and generally will be listed as hazardous waste.”   See 59 FR 66075-77, December 22, 1994.]  [4:   See 59 FR 66075-77 December 12, 1994; 63 FR 42112, August 6, 1998; and 65 FR 67104, November 8, 2000, respectively.]  [5:   In assessing risks from CCR management EPA said: “For purposes of this rulemaking, EPA defined the target level of protection for human health to be an incremental lifetime cancer risk of no greater than one in 100,000 (10-5) for carcinogenic chemicals and a hazard quotient of 1.0 for noncarcinogenic chemicals…. These are the target levels that EPA typically uses in its listing decisions. (See, for example, the final rule for Nonwastewaters From Productions of Dyes, Pigments, and Food, Drug, and Cosmetic Colorants (70 FR 9144)” 75 FR 35144, June 21, 2010.] 




In expressing their second concern, AES identifies several aspects of the EPA assessment to which they object, and which can be summarized as a concern that the assessment is too generic and not site specific.  AES makes the following assertions in their comments:  



· EPA did not conduct groundwater fate and transport modeling, which would identify the plausible dilution/attenuation likely to occur before an actual exposure to a constituent.

· In using Method 1314 (the column test, which uses DI water) the pH of the leachate remained between 10 and 11, narrower than the pH range of 6.5-11.5 used for the data selected for comparison with the reference values.  AES argues that the pH 6.5-11.5 range is unrealistic.

· The report compares only the maximum leach test results with the reference values, and not the full range of results, which AES believes biases the results high.  

· The report selects test results from the low liquid-to-solid ratio (L/S) data, which AES believes biases the results high.



AES concern regarding modeling:  



EPA did not conduct groundwater fate and transport modeling, which would identify the plausible dilution/attenuation likely to occur before an actual exposure.



Response:  



The evaluation performed by ORD regarding Agremax was a screening assessment and not a risk assessment.  As noted on page 13 of the report, groundwater fate and transport modeling to estimate the likelihood of COC transport to a nearby drinking water well was not conducted.  However, the leaching data generated and provided in the EPA report could be used to develop a source term for such an assessment.  To do so, choice of a model and details describing the manner of Agremax land application and meteorological, hydrogeologic and other data would be needed.  DAF values can vary considerably depending on factors such as rainfall, depth to groundwater, soil type and others.  For example, EPA used a generic DAF of 100 in establishing its Toxicity Characteristic regulation.  



In comparing the leach testing results with the reference concentrations (Table 4, page 12), the report identifies an “Indicator Ratio” for each constituent for each of the two tests used.  This ratio is simply the maximum leach test result of each test divided by the reference concentration for that constituent.  The value of the ratios indicate the degree of dilution and attenuation in groundwater that would be needed to avoid exposure to the constituent in excess of the reference concentration when Agremax is land applied, as an outer bound estimate. 



AES concern regarding pH:  



In performing Method 1314 (the column test, which uses DI water) the pH of the eluate remained between 10 and 11, narrower than the pH range of 6.5-11.5 used for the data selected for comparison with the reference values.  AES argues that the pH 6.5-11.5 range is unrealistic, and provides a calculation based on rainfall acidity and the amount of rainfall in Puerto Rico purporting to support this conclusion.  



Response:  



The eluate pH generated by Agremax in Method 1314 was in the range of pH 10-11, and if Agremax neutralization by acidic rain was the only source of pH change over time, an extended time period would be required to substantially reduce the pH of the material.  However, two other important processes will also contribute to decreasing the pH of the material: washout depletion of soluble alkaline cations, particularly calcium, and carbonation of the Agremax (i.e., reaction of atmospheric carbon dioxide with calcium to form calcium carbonate)[footnoteRef:6].  The rate of pH change due to these factors will depend on a number of factors, including particle size and relative humidity.  No attempt to estimate the rate of pH change in the material was done for this screening assessment.  [6:    Other effects of washout may include depletion (and so reduced release) of more soluble forms of COCs over time, although the current testing does not distinguish among more and less soluble COC forms, and changes in pH may affect the leaching rates of both forms.  Another factor affecting leaching over time may be increased Arsenic leaching as Calcium is depleted, since Calcium can suppress Arsenic leaching rates.  See Dutre and Vandecasteele, 1995, Waste Management vol 15, pp 55-62.] 




AES concern regarding maximum values:



The report compares only the maximum leach test results with the reference values, and not the full range of results.  



Response:  



In a screening assessment such as this, values in the higher part of the distribution are used to try to ensure that the assessment identifies an outer bound for the likely release potential.  However, even in performing a risk assessment, results from the higher end of the estimated risk distribution (e.g., 90th percentile) are typically relied on as benchmarks in national risk assessments to ensure that the assessment is protective in most cases.  



Moreover, for the two constituents of greatest concern in this assessment, Arsenic and Chromium, relying on the Method 1313 leaching results from AES’ preferred pH range of pH 10-11 would change the assessment very little.  In fact, for Chromium, the maximum leaching value (0.015 mg/L) occurred in the pH range of 10-11.  For Arsenic, the leaching level in the pH 10-11 range would be approximately half of the maximum value (0.051 mg/L) used in the report.   An assessment relying on the full range of Method 1313 leach test results would result in only small changes to the values to be compared with the benchmarks.  





AES concern regarding the liquid/solid ratio:



The report selects Method 1314 test results from the low liquid/solid ratio data, which AES believes improperly biases the results high.



Response:



As noted earlier, the maximum leaching concentration was used for comparison with the benchmarks as part of the screening assessment.  The low L/S data from Method 1314 indicate the most likely initial leachate concentration under actual conditions (i.e., at the pH generated by the test material), and this initial value can affect groundwater modeling results (i.e., the estimated DAF and the peak concentration reaching the well).  With more complete data on rainfall amount and patterns and the form and manner of land application of Agremax, the time required to achieve the higher cumulative or averaged L/S ratios can often be estimated.  



Finally, in arguing that the LEAF methods were improperly applied, AES references a court ruling that focused on the use of leaching tests, Colombia Falls Aluminum v. EPA.[footnoteRef:7]  In doing so, AES turns Columbia Falls Aluminum on its head.  In that case, EPA use of TCLP test data to support an LDR treatment standard for K088 (spent aluminium pot liners) was vacated because TCLP did not reflect the actual landfill conditions for disposal of treated K088 (i.e., leachate with a pH of 13).  AES’ misapplication of the principles articulated in Columbia Falls Aluminum is particularly well-illustrated in light of AES’ stated preference for the use of TCLP, which was designed to reflect municipal solid waste landfill conditions, few of which are likely to occur in the context of Agremax placement on the land.  In contrast, the LEAF methods as applied in this screening assessment consider the likely initial leaching pH (i.e., pH 10-11), as well as pH values that may plausibly occur as the Agremax remains on the land and is exposed to rainfall and other environmental conditions that will all drive the pH of the material lower over time.  The degree and rate at which this occurs will vary depending on environmental conditions as well as the form of Agremax (e.g., particle size) and manner of its placement on the land.  These factors all show that the ruling in the Columbia Falls Aluminum case argues for use of the LEAF methods for evaluating the leaching potential of Agremax as land applied, not against their use.  [7:    COLUMBIA FALLS ALUMINUM COMPANY, ET AL v. ENVIRONMENTAL PROTECTION AGENCY, 139 F.3d 914; 1998.  In vacating EPA’s use of TCLP for establishing the K088 treatment standard the Court found, in part, that:  “In this case, there is not only no evidence that treated spent potliner is exposed to the disposal conditions that the TCLP simulates, but all available evidence indicates that the treated residue is disposed of in quite different circumstances.”] 




AES concern about the LEAF methods:



Another objection raised by AES is that it is inappropriate to use the LEAF methods because they are new and have not been previously used in regulatory or enforcement contexts.  They argue that “long-validated” leach test methods such as the Toxicity Characteristic Leaching Procedure (TCLP) or Synthetic Precipitation Leaching Procedure (SPLP) should be used instead.



Response:  While TCLP and SPLP are both long established tests and have appropriate uses, they do not represent the best science regarding the leaching assessment potential of Agremax in a roadbed or fill reuse setting.  TCLP was developed for assessing the leaching potential of materials disposed or potentially disposed in an MSW landfill.[footnoteRef:8]  Its buffered pH 4.93 acetic acid leaching solution, while reflective of MSW codisposal conditions, does not reflect the land application conditions for Agremax.  Neither EPA nor AES anticipate that Agremax will be exposed to pH 5 leaching conditions, and there is no plausible source for the acetic acid used in TCLP in Agremax land application.  The SPLP is based on TCLP, but uses a weak inorganic acid leachant (at pH 4.2) intended to simulate the acidity likely to be found in rainfall.  Both TCLP and SPLP are single point screening leach tests, and so can only ever provide a screening assessment, while the LEAF methods, by testing over a range of conditions, provide a much more complete description of waste leaching potential.  Also TCLP and SPLP both focus on initial leachate properties, not final leaching conditions (although TCLP is buffered to maintain MSWLF conditions), and these tests do not compare final test conditions with plausible field conditions.  [8:   See 51 FR 21653-54, June 13, 1986.] 




While new, the LEAF methods have been developed through extensive research published in more than 30 scientific journal articles over a period of more than 15 years by researchers in both the U.S. and several European countries.  They have been used by EPA in an extensive study of CCR leaching potential,[footnoteRef:9] and earlier (developmental) versions of the tests have been reviewed through a consultation with EPA’s Science Advisory Board (SAB; in 2003). They have also been recommended for by the Interstate Technology and Regulatory Council's (ITRC) guidance document on "Development of Performance Criteria for Solidification/Stabilization"[footnoteRef:10].  The LEAF methods have been through precision validation testing and are the subject of a field validation review.  The precision and accuracy validation of the LEAF methods is more extensive than that done for TCLP, SPLP, and most if not all other published leach test methods.  The parameters varied in the two LEAF tests used to evaluate Agremax (pH in Method 1313 and the L/S in Method 1314) both vary in the environment and strongly influence leaching potential, particularly for many of the metals that are waste constituents of concern (COCs).  Method 1313 has been posted as a new method on EPA’s analytic methods website since September, 2012, and Method 1314 is expected to be posted there in the next several weeks.  All four methods have been publicly available at the developer’s website (Vanderbilt University) for the past several years.   [9:   EPA published reports on CCR leaching potential using the LEAF methods in 2006, 2008, and 2009.  The last of these reports provides the data from the 2006 and 2008 reports as well as additional new data.  It is published as report EPA-600/R-09/151 December 2009 “Characterization of Coal Combustion Residues from Electric Utilities - Leaching and Characterization Data”.]  [10:   The ITRC is a state government/industry partnership organization focused on identifying and disseminating  information on innovative environmental technologies.  See:     http://www.itrcweb.org/Guidance/ListDocuments?TopicID=25&SubTopicID=36] 
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MEMORANDUM



Subject:  Legal Issues Concerning Potential Enforcement Action against AES Puerto Rico L.P.



From:



To:





INTRODUCTION	Comment by ctsuser: Depending on the audience for this memo, it might be helpful to provide a little more background about communication that has taken place between EPA and AES.  I suggest including some mention of AES’s 2/5/13 letter and 2-part proposal from Section IV.A.



AES Puerto Rico L.P. (AES) operates a 454-megawatt coal-fired power plant in Guayama, Puerto Rico. Fly ash and bottom ash that are byproducts of the combustion of coal at the plant are used by AES to produce a manufactured aggregate that it calls “AGREMAX.” AGREMAX has been placed (or is alleged to have been placed) on the ground in a number of locations in Puerto Rico. The company insists that none of this AGREMAX has been disposed of but rather, is being put to a beneficial use -- including as sub-base for roads, as structural fill in other construction projects, and other uses – or, in the case of the AGREMAX that is stockpiled in large mounds on the AES plant property, will be put to a beneficial use in the future.	Comment by Rebekah Reynolds: Just because Agremax is being put to beneficial use doesn’t mean that it is not a solid waste. 

 

Concerns have been raised by community members and NGO’s that constituents of the AGREMAX, such as arsenic, chromium, boron and selenium, may leach into the groundwater and pose a threat to drinking water supplies or may migrate to other locations and in such a manner as to pose a threat to human health or the environment. Region 2 has been evaluating this potential threat. We are also evaluating and discussing with HQ what authority we may have to issue a unilateral administrative order (UAO) to require AES to take some action regarding its AGREMAX. While until now, our primary focus in this regard has been on RCRA §7003, CERCLA §106 is another potential avenue to consider, as discussed below.



Through its attorneys, AES has made it clear in a number of detailed letters to EPA that it strongly rejects the contention that EPA would have any legal basis under §7003 to require it to clean up or take other abatement actions with respect to AGREMAX. They cite to various Commonwealth of Puerto Rico documents that specifically contemplate that AES’s manufactured aggregate will be put to beneficial use, rather than being disposed of as a solid waste.  If EPA were to issue a unilateral order to the company under §7003, there is a strong possibility that AES would sue EPA to challenge the order, particularly in light of Sackett v. EPA, 132 S.Ct. 1367 (2012). Thus it is particularly important that before deciding whether to issue such an order to the company, we analyze the sufficiency of our legal case under §7003 and the administrative record upon which judicial review of such an order would turn, and we consider the additional issues and potential strategies discussed below.	Comment by Rebekah Reynolds: The question is whether it has been discarded. Even though the byproduct is “recycled” into an arguably useful process it can still be a solid waste.



DISCUSSION



I. Evidence We Would Need in Order to Issue a Unilateral Order to AES Under RCRA §7003:



Section 7003(a) of RCRA provides, in pertinent part:



… upon receipt of evidence that the past or present handling, storage, treatment, transportation or disposal of any solid waste or hazardous waste may present an imminent and substantial endangerment to health or the environment, the Administrator may bring suit on behalf of the United States in the appropriate district court against any person (including any past or present generator, past or present transporter, or past or present owner or operator of a treatment, storage, or disposal facility) who has contributed or who is contributing to such handling, storage, treatment, transportation or disposal to restrain such person from such handling, storage, treatment, transportation, or disposal, to order such person to take such other action as may be necessary, or both... The Administrator may also, after notice to the affected State, take other action under this section including, but not limited to, issuing such orders as may be necessary to protect public health and the environment. (emphasis added)



Thus, in order for us to be able to issue a §7003 order to AES concerning AGREMAX, we need to be able to prove among other things that: 1) the AGREMAX is or was a “solid waste,” and 2) such solid waste may present an imminent and substantial endangerment to health or the environment. We would also need to be able to prove that AES (as opposed to another party, such as a municipality) is legally responsible under §7003 for taking the given action that we are seeking to require. These issues are discussed below.  	Comment by Rebekah Reynolds: Three part test for determining a prima facie case under 7003. (1) do conditions at the site present an imminent and substantial endangerment to human health and the environment; (2) did the endangerment stem from the handling, transportation, treatment, storage or disposal of solid or hazardous waste; and (3) did the person contribute to the solid or hazardous waste?

Is it clear that we can satisfy the contributing to prong of the test? There is no discussion in this memo about that prong.  	Comment by Jen Lewis: Isn’t the 3rd prong of the test whether person contributed to the handling, transportation, treatment, storage or disposal of the SW or HW?



A.  Solid Waste	Comment by Rebekah Reynolds: This is part of the second element of the test



With respect to the AGREMAX land-placement locations that would be the subject of a UAO to AES under Section 7003 of RCRA, we would need evidence that the AGREMAX placed there was discarded by AES, rather than being put to a legitimate beneficial use.  See 42 U.S.C. §6903(27) (statutory definition of “solid waste”). AES insists that AGREMAX is a valuable product that is being put to a variety of beneficial uses – such as in the construction of roads and as structural fill in construction projects -- and AES cites to the resolutions that the P.R. Environmental Quality Board (EQB) (the lead environmental regulatory/enforcement agency for the Commonwealth of Puerto Rico) issued in 1996 and 2000, stating that AES’s manufactured aggregate (i.e., AGREMAX) was not subject to regulation as a solid waste as it would be put to beneficial use.  	Comment by Rebekah Reynolds: This memo focuses on needing to prove that the AGREMAX is not being put to beneficial use. The memo cites to one recent district court case in Oklahoma. I do not think EPA would want to concede that this is the legal standard for proving a material has been discarded and is therefore a solid waste. This memo should make clear that the additional evidence gathering suggested, below, is an ultra conservative position. 



Section 1004(27) of RCRA defines “solid waste” as “…any garbage, refuse, sludge from a wastewater treatment plant, or air pollution control facility and other discarded material…”  Although the phrase “discarded material” is not defined by the statute, the legislative history underlying the definition of solid waste suggests that Congress was focusing on the waste-like nature of materials that were being thrown away or discarded, and that in essence, if materials are not part of the waste disposal problem, they are not within the statutory definition of solid waste.[footnoteRef:1] As the D.C. Circuit stated in American Mining Congress v. EPA, 824 F.2d 1177, 1190 (1987), “Our analysis of [RCRA] reveals clear Congressional intent to extend EPA's authority only to materials that are truly discarded, disposed of, thrown away, or abandoned.”  See also Safe Air for Everyone v. Meyer, 273 F.3d 1025, 1040 (9th Cir. 2004); Association of Battery Recyclers, Inc. v. U.S. E.P.A., 208 F.3d 1047, 1051 (DC Cir. 2000). In determining whether materials are being discarded, some courts have focused on determining “whether the material has market value, and whether the party intended to throw the material away or put it to a beneficial use.”  Oklahoma v. Tyson Foods, Inc., 2010 WL 653032 (D. OK. 2010). [1:  “Solid waste collection and disposal activities create one of the most serious and most neglected aspects of environmental contamination affecting public health and welfare. Solid wastes include a great variety of things that individuals, manufacturers, commercial establishments, and communities discard as no longer usable, such as garbage, rubbish, ashes, street refuse, demolition debris, construction refuse, abandoned automobile hulks, old refrigerators and furniture, and the wastes from slaughterhouses, canneries, manufacturing plants, and hospitals.” 1965 U.S.C.C.A.N. 3608, 3614.
  ] 




In this context, in order for us to be able to prove that the AGREMAX that has been placed at the locations that would be the subject of our §7003 UAO is a solid waste, we would need the following:



1. We would need specific evidence that proves that the AGREMAX was placed and is still present in those locations in significantly greater or lesser quantities than was or will be needed for the supposed beneficial use of the material in that location (be it in the construction of a road, as structural fill for a building or other structure, etc.) – e.g., evidence showing that the AGREMAX was placed at a much greater depth or width or in a different location than was needed for that purpose[footnoteRef:2] -- and/or that the supposed beneficial use of the AGREMAX in that location is a sham (e.g., the supposed “road” is not going to be used as a road; that AGREMAX was not needed as structural fill in the location where it was placed; etc.)	Comment by newuser: I don’t think this is needed. Need to analyze all of the “Lowrance criteria” re sham recycling, which are factors to be weighed thus no need to demonstrate any single factor. Here would likely focus on TAR. See Marine Shale case briefs and decision on sham recycling [2:  EPA said in the Preamble to its 2010 proposed rule on coal combustion residues (CCR) that “there are situations where large quantities of CCRs have been used indiscriminately as unencapsulated, general fill. The Agency does not consider this a beneficial use under today’s proposal, but rather considers it waste management…. If excessive volumes of CCRs are used -- i.e., greater than were necessary for a specific project -- that could be grounds for a determination that the use was subject to regulations for disposal.” 75 Fed. Register 35154, 35163 (June 21, 2010). Presumably, the same rationale would be applicable in situations where significantly less than the requisite amount of CCRs was used as supposed fill or structural material.


] 


 

a. The Regional Administrator said in a November 7, 2011 letter to EQB that during inspections EPA did of 10 sites where AGREMAX had been placed in Arroyo, Guayama and Salinas, Puerto Rico, “The volumes [of AGREMAX] observed placed on the land in some cases appeared to far exceed those we would consider necessary for the appropriate engineering use of the construction material for which AGREMAX was allegedly being substituted.”



· We need evidence to prove this. The photos that we took in 2012 at the “north well field property” and other locations where AGREMAX was apparently placed on the ground are not enough because: (i) by themselves, the photos do not prove that the material shown is AGREMAX or that AES, or one of its agents, is the one who placed it (or arranged for it to be placed) there; (ii) the photos do not prove that the placement of AGREMAX in those locations was disposal rather than a beneficial use; and (iii) the photos are about two years old at this point – conditions may have changed since then. The locations that we are concerned about should be re-inspected by EPA. In doing so, we should document that AGREMAX is present and obtain measurements of the AGREMAX in place and/or of the road or other surface or structure that was built, so that we can compare those dimensions/ volumes to relevant construction standards or guidelines (such as relevant construction permits, Commonwealth or municipal construction requirements, FHA/DOT standards or guidelines, industry standards, or the like)? [footnoteRef:3]  Can we find out what the topography in each such location was prior to the placement of the AGREMAX?  Can AES, a contractor who was involved in doing the work, or a municipality provide us with some of these details?  Perhaps before-and-after aerial or satellite photos could be obtained and would be useful as well.  [3:  Has the AGREMAX been paved over with asphalt or other material such that it is now difficult or impossible to determine the depth or width in which the AGREMAX was placed?] 




· In addition, AES asserted in its 11/30/12 letter to Public Justice, who had sent AES a notice of intent to file a RCRA citizen’s suit, that “[c]onstruction projects at which AGREMAX is used receive regulatory reviews and approvals.” We should ask AES for a copy of these supposed approvals, so as to see whether the approvals were conditioned upon certain specifications being followed during the construction. Ideally, this information would be obtained prior to our re-inspection of the relevant properties so that we can compare such specifications to what was actually constructed.



· A determination of whether a given placement of AGREMAX was significantly more (or significantly less) than was needed for the construction of a road or as structural fill, thus undermining AES’s argument that the placement was a bona fide beneficial use, might require EPA to obtain the assistance of an outside consultant who is expert in the design and construction of roads or other projects. If such an expert inspects one of the supposed roads built with AGREMAX or one of the other locations where AGREMAX was supposedly put to a beneficial use, and he/she concludes that the amount of AGREMAX that was placed far exceeds or is far less than what was needed for the construction, that could be very helpful to our §7003 case. Under that scenario, we would need the expert to document his analysis in writing, such that it could be included in our administrative record. 



· At least one contract that AES entered into with a municipality for the sale of AGREMAX (its 2009 contract with the Arroyo Town Center) had a sale price of 15 cents a ton. While this seems a low price, this does not in and of itself enable us to disprove AES’s contention that the AGREMAX was being put to a beneficial use rather than being discarded. 	Comment by newuser: This was a factor considered by the judge in MSP – price paid was less than the cost to truck it to the fill area (MSP did the trucking)



b. The Regional Administrator’s 11/7/11 ltr. to EQB also said that several of the AGREMAX land placement sites we had inspected “appeared to have been abandoned, in that, despite the presence of signs indicating construction permit issuance, the slated construction projects had not been initiated and no construction equipment or activity was noted, while several sites appeared overgrown and had been used for the illegal deposition of waste materials.” 



· If this is still the case and we can prove it, that would be helpful to our argument that the supposed beneficial use of the AGREMAX in those locations was a sham. To prove that is the case, we would need to re-inspect the properties in question and document our findings, and may also need to obtain information from the relevant property owners and the parties who placed the AGREMAX on those properties. (See also section A.2. below regarding the need for evidence showing that AES or one of its agents is either the owner of the property or the one who placed the AGREMAX (or arranged for it to be placed) in those locations.)  



c. While we are not bound by EQB’s 1996 & 2000 beneficial use determinations  (BUDs) regarding AES’s “manufactured aggregate,” or EQB’s May 2005 resolution in response to BFI’s petition about the use of AGREMAX as daily cover[footnoteRef:4], it would be helpful to our §7003 case, but not essential, if we could show that AES’s manufacture or use of AGREMAX is inconsistent in some way with those EQB determinations/resolutions or with some of the AES representations that those EQB decisions relied upon.  As far as we are aware, EQB has never found that to be the case. It is recommended that Region 2 program staff conduct a new inspection at the AES plant site to help confirm whether the manner in which coal ash and AGREMAX are being handled by AES and the way in which AGREMAX is being created are in accordance with the 1996 and 2000 EQB Resolutions. [4:  The 2005 resolution was issued to BFI of Ponce, Inc., who had requested dispensation to use AGREMAX as alternate daily cover material at the Salinas Sanitary Landfill.  BFI claimed that the use of AGREMAX would be beneficial to the environment and would result in the conservation of natural resources because the AGREMAX “is adequate to control vectors, fires, objectionable odors and dispersion of waste without representing a hazard to human health and the environment.” EQB granted the request and provided BFI with a 180 day dispensation provided that BFI provide monthly reports including the amount of AGREMAX used as daily cover and the location within the landfill that the AGREMAX was used. Subsequent to EQB’s resolution, however, the Salinas Landfill was sold; the new owners never used AGREMAX as alternate daily cover at the facility.
] 




· In its 2005 resolution on BFI’s application for permission to use AES’s manufactured aggregate as daily cover material at the Salinas Sanitary Landfill, EQB said that AES’s coal ash is used to produce manufactured aggregate as a final product “and it is not stored indefinitely in the facility.” Can we prove that in fact, coal ash or AGREMAX is being stored indefinitely at the facility and thus, in effect, has been disposed of there? To find out, we would likely need to re-inspect the AES plant property and may need to send AES an information request letter as well. (See Section IV.D. below.)  

 

2. In addition, before we could issue a RCRA §7003 order to AES predicated upon the argument that AGREMAX has been discarded in a given location (rather than being beneficially used there), we would also need evidence that AES (or one of its contractors or agents) is the one who placed the AGREMAX (or arranged for it to be placed) in that location. If instead, AES sold the AGREMAX to an unrelated entity (e.g., a municipality or builder) in an arms-length transaction, so that that entity could use it in road construction or as structural fill, and if it was that other entity that chose to place the AGREMAX on the land in demonstrably excessive quantities or create a “sham” road, etc., the logical recipient of the §7003 order would be that other entity, not AES.[footnoteRef:5] 	Comment by EPA: Rather than include this under the “Solid Waste” section, suggest putting it in a separate section.	Comment by Jen Lewis: This might be a good place to mention the “contributing to” factor of a 7003 action.	Comment by newuser: What you need to show is that AES contributed to the handling, storage, treatment, transportation or disposal of the waste. Lots of caselaw on “contributing to”  [5:  Theoretically, if we could show that the AGREMAX provided by AES to the other entity was a waste from the moment AES surrendered possession of it – i.e., that the sale or transfer of the AGREMAX to the other entity for a supposed use was a sham and AES knew that – then AES could be an appropriate target for the administrative order. However, this is a more difficult showing and would require a good deal more information than we currently have. One of the obstacles to this line of argument is that in 2005-06, in connection with the Coal Combustion Products Partnership program, EPA actively promoted the use, in Puerto Rico, of coal combustion products for such purposes as road construction. See Section III.A. below. ] 










B.  Imminent and Substantial Endangerment



With respect to the AGREMAX land-placement locations in Puerto Rico that would be the subject of a UAO by EPA, as noted above we would also need evidence that proves that the AGREMAX in those locations may present an imminent and substantial endangerment to health or the environment.  42 U.S.C. §6973(a). The First Circuit Court of Appeals (which encompasses Puerto Rico), interpreting the “imminent and substantial endangerment” language in RCRA’s citizen suits provision stated that “the combination of the word “may” with the word “endanger,” both of which are probabilistic, leads us to conclude that a reasonable prospect of future harm is adequate to engage the gears of RCRA §7002(a)(1)(B) so long as the threat is near-term and involves potentially serious harm.” Maine People’s Alliance v. Mallinckrodt, 471 F.3d 277, 296 (1st Cir. 2006). The court stated that the word “substantial” connoted no more than “reasonable cause for concern that someone or something may be exposed” to harm, adding that the only “explicit limitation on the availability of relief was when ‘the risk of harm is remote in time, completely speculative in nature, or de minimis in degree.’” Id. (quoting United States v.  Reilly Tar & Chem. Corp., 546 F.Supp 1100, 1109 (D. Minn. 1982). 	Comment by Rebekah Reynolds: Include a statement that 7002 law is relevant for interpreting the provisions of 7003. 



In Sanchez v. Esso Standard Oil de Puerto Rico, Inc., CIV 08-2151, 2010 WL 3809990 (D.P.R. Sept. 29, 2010) – another case arising under RCRA §7002 -- the federal district court in Puerto Rico quoted from Mallinckrodt, stating, “As the First Circuit has made abundantly clear, the ‘mere presence’ of contamination alone cannot support a claim of imminent and substantial endangerment.” Sanchez at 6. The district court added that an “imminent and substantial endangerment does not exist ‘if the risk of harm is remote in time, speculative in nature, and de minimis in degree.’ Smith v. Potter, 187 F.Supp.2d 93, 98 (S.D.N.Y. 2001)(quoting Wilson v. Amoco Corp., 989 F.Supp. 1159, 1172 (D. Wyo. 1998).” Id. The court rejected testimony from a plaintiff’s witness that “any levels exceeding a Maximum Contaminant Level…or soil screening level constitute such a threat.” Id. It added that, as noted by other courts, “the exceedance of a regulatory standard cannot in and of itself prove imminent and substantial harm. See Orange Env’t., Inc. v. Cnty. Of Orange, 860 F.Supp. 1003, 1028-29 (S.D.N.Y. 1994).” Sanchez at 9. 



The court in Sanchez further stated that “without a current or likely future pathway of exposure to humans, contamination cannot be said to be causing an imminent and substantial endangerment to their health. See Interfaith Comm. Org. v. Honeywell Int’l, Inc., 399 F.3d 248, 260 n. 5 (3d Cir. 2005)(noting that the existence of a pathway for current or future exposure is an implicit requirement in a finding of imminent and substantial endangerment.)” Id.  In the Sanchez case, a witness for the defendant had testified that no such pathway existed, as no potentially actionable soil contamination could be found at the ground surface, and as the groundwater with identified contamination was not used for drinking purposes. For all these reasons, the district court found that the site did not present an imminent and substantial endangerment under RCRA.[footnoteRef:6] 	Comment by Rebekah Reynolds: What about the treatment of harm to the environment in the 1st circuit?  [6:  Another federal district court decision in Puerto Rico in a RCRA citizen’s suit is Estate of Serracante v. Esso Standard Oil (Puerto Rico), 770 F. Supp. 2d 459 (D.P.R. 2011). The court in that case adopted the report and recommendation of the magistrate judge, which quoted from Mallinckrodt and found that the plaintiff had alleged a sufficient claim under RCRA §7002 to survive a motion to dismiss.  
] 




With this brief case law background, our evidence and evidentiary gaps regarding the imminent and substantial endangerment prong of §7003 are discussed below.



1. Need to Improve Our Evidence of Risk to Human or Ecological Receptors 	 



In 2011 and 2012, EPA visited the AES power plant property and a number of the other Puerto Rico locations where AGREMAX had allegedly been placed on the ground, including several where AGREMAX was used (or allegedly used) in the building of a road. EPA made visual observations, took photos, and took representative samples of the AGREMAX material stockpiled at the power plant property so that the material could be analyzed using the Leaching Environmental Assessment Framework (LEAF) tests. However, EPA has not, to date, taken any soil, groundwater or other samples to ascertain whether constituents of AGREMAX have actually leached into the environment at specific locations in Puerto Rico at levels that may present an imminent and substantial endangerment to human health or the environment.	Comment by Rebekah Reynolds: Did any of the visual observations support an ISE finding? 



One of the locations where a very large amount of AGREMAX was apparently placed on the ground is the so-called “north well field” property, which is owned by AES and located approximately ___ miles north of the power plant. AES claims that it placed the AGREMAX on this property for purposes of building a road and better accessing the well field. The property is adjacent to wetlands that border a water of the United States.  Endangered species inhabit these wetlands and river. In addition, there are a number of wells adjacent to the land placement of the AGREMAX on the property that could be used as a source of drinking water.   	Comment by newuser: What kind of wells? Some courts have found that if contaminated gw is moving toward a source of dw, that a potential ISE. Have list of gw contamination cases 



EPA collected samples of AGREMAX from the AES power plant property and analyzed the samples using the LEAF tests so as to determine whether metals or other constituents could leach from the material. In summary, the results showed that boron, arsenic, lithium, chromium, thallium, selenium, and molybdenum can leach from AGREMAX.[footnoteRef:7] During the laboratory tests, the metal that leached at the highest level relative to the corresponding _______[RSL?] was_______[arsenic?].  [7:  The December 2012 report prepared for ORD, which sets forth the LEAF test results concerning AGREMAX, can be obtained at http://nepis.epa.gov/Adobe/PDF/P100G02B.pdf.] 




However, the LEAF tests are only an initial piece of information and are intended to be combined with subsequent analysis. The December 2012 LEAF report states:



The leaching test concentrations provided in this report do not consider dilution and attenuation factors that may be associated with different disposal or use scenarios. However, the LEAF method data can appropriately be used as a source term release estimate for groundwater fate and transport modeling that reflects the range of environmental conditions that AGREMAX is anticipated to encounter in the environment over time.  



(December 2012 LEAF test report at page 13.) EPA has not done such fate and transport modeling to date, nor have we taken groundwater or other samples in the field that show the presence of arsenic or other constituents from AGREMAX at levels of concern. Thus, while the LEAF test results show that constituents such as arsenic can leach out of AGREMAX under certain conditions, EPA does not currently have sufficient evidence to show that there is “a reasonable prospect that a serious near-term threat to human health or the environment exists” at any of the locations where AGREMAX has been placed.  See Me. People’s Alliance v. Mallinckrodt, 471 F.3d at 279.[footnoteRef:8]   [8:  EPA also has photographs of children playing in or adjacent to areas where AGREMAX appears to be present on the ground.←[Is this correct? I gather Ruth Santiago has given us such pictures? Assuming we have those pics., how do we know the material shown was AGREMAX? And do we know where and about when the photos were taken?] While this shows a possible exposure pathway, we still would need data and a human health risk analysis showing that such exposure poses an imminent and substantial endangerment to human health.
] 




In the Preamble to its 2010 CCR regulatory proposal, EPA discussed numerous “damage cases” (i.e., incidents in the U.S. involving CCR contaminating groundwater, surface water or other media), a number of which occurred in the context of unlined landfills or unlined surface impoundments. See 75 Fed. Reg. at 35230-35239. While this information is noteworthy, it does not suffice, together with the LEAF test results of AGREMAX, to meet the standard set by the Mallinckrodt case and the other case law discussed earlier in this section. Site-specific sampling data is needed to bolster our administrative record here.[footnoteRef:9]	Comment by newuser: Maybe not needed but certainly useful. Re fn 9: there are tons of other cases where no sampling was required (for various reasons). More discussion called for [9:  AES’s lawyers also cite to Price v. U.S. Navy, 39 F.3d 1011, 1021 (9th Cir. 1994) (affirming dismissal of imminent and substantial endangerment claim where plaintiff did not offer site-specific testing data); Kaladish v. Uniroyal Holding, Inc., 2005 U.S. Dist. LEXIS 17272, at *18-20 (D. Conn. 2005) (entering summary judgment against plaintiffs on their imminent and substantial endangerment claim when they did not offer soil or groundwater sampling data); Fishel v. Westinghouse Elec. Corp., 640 F. Supp. 442, 446 (M.D. Pa. 1986) (declining to find imminent and substantial endangerment when plaintiffs’ evidence was outdated).
  ] 




Thus, it is recommended that EPA program staff or an EPA contractor[footnoteRef:10] conduct sampling of the following so as to obtain better information as to whether there is “a reasonable prospect that a serious near-term threat to human health or the environment exists” (Mallinckrodt, supra)[footnoteRef:11]:  [10:  An alternative option would be for AES to conduct the sampling under an EPA administrative order on consent. See Section IV.A.2. below.
]  [11:  If one or more of the locations that our UAO would be concerned with is not one where AES has admitted that AGREMAX has been placed on the ground, we would also need to obtain information, through sampling or another method, showing that AGREMAX has indeed been placed there. 
] 




(1) any existing drinking water wells downgradient of where substantial amounts of AGREMAX have been placed, as well as groundwater upgradient of the AGREMAX locations; 



(2) leachate (if any can be found) in the immediate vicinity of where AGREMAX has been placed; 



(3) subsurface soil that is underneath where AGREMAX has been placed on the ground and that overlies groundwater at a location upgradient of a drinking water well; and 



(4) surface water (such as the Guaymani River),[footnoteRef:12] sediments or wetlands that may have been adversely impacted by constituents that leached from AGREMAX.  [12:  Public Justice has attached several photos to its 9/26/12 letter that it asserts show AGREMAX in rivers. 
] 




Such sampling should be conducted at and, where appropriate, adjacent to each of the properties that the Region 2 program staff believe may be appropriate subjects of a §7003 order – be it the north well field property and/or another property.  Upgradient groundwater should be sampled as well, so as to rule out the possibility that any elevated levels of substances that are constituents of AGREMAX are coming from an upgradient (non-AGREMAX) source or are naturally occurring.  It may also be prudent to take samples of the AGREMAX itself that is in place at some of the various locations, so that the LEAF tests can be conducted on the material to determine whether it exhibits the same leaching properties as the AGREMAX that EPA sampled at the power plant facility, and also to help us determine whether dermal contact with or inhalation or ingestion of the AGREMAX by children or adults – to the extent  such direct contact could plausibly occur[footnoteRef:13] -- would pose an unacceptable health threat. 	Comment by newuser: This certainly seems like a good idea [13:  See fn. 45 and accompanying text of Sidley Austin’s Feb. 5, 2013 memo.
] 




Once the sampling results are obtained, it is recommended that the data -- along with factual information about the extent to which humans, animals or plant life are or could be exposed to the contaminants (for example: (i) whether the AGREMAX has been covered over with soil, asphalt, or some other material; (ii) information about proximity of residences; 

(iii) whether the groundwater wells are used for drinking; (iv) proximity of wildlife, including any endangered species[footnoteRef:14]; and (v) any subsistence fishing in nearby water bodies) – be provided to an EPA Region 2 risk assessor so that he/she can inform us of the level of risk presented and help us determine whether we can satisfy the imminent and substantial endangerment prong of §7003. By consulting with a risk assessor, we will be able to go beyond the sort of cursory comparison that the courts have found to be inadequate for purposes of the imminent and substantial endangerment issue.  See Sanchez, supra.[footnoteRef:15]  The risk assessor’s analysis and conclusions will need to be documented in writing for inclusion in our administrative record. 	Comment by ctsuser: This should not be in bold text.	Comment by ctsuser: The quote in this footnote from Cordiano should be continued after “the seriousness of which is equally…”.	Comment by newuser: Again we are citing the handful of adverse cases when the bulk of the cases go the other way, i.e., no risk assessment needed [14:  One of the pictures attached to Public Justice’s 9/26/12 letter to AES shows a horse grazing immediately next to a material that Public Justice asserts is AGREMAX. The question is whether that exposure poses an unacceptable risk to such animal life.
]  [15:  See also Cordiano v. Metacon Gun Club, 575 F.3d 199, 212 (2nd Cir. 2009) (soil, wetland sediment and wetland surface water samples showing levels of lead that exceeded various state regulatory standards were insufficient evidence for a reasonable jury to find an imminent and substantial endangerment to the environment. “Without any evidence linking the cited standards to potential imminent and substantial risks to human health or wildlife, reliance on the standards alone presents merely a speculative prospect of future harm, the seriousness of which is equally”); Board of County Com'rs of County of La Plata, Colorado v. Brown Group Retail, Inc., 768 F. Supp. 2d 1092, 1105 (D. Colo. 2011) (“Regulatory screening levels, action levels, and standards do not identify real or actual risks to human health… Exceedance of regulatory screening levels, action levels, or standards therefore does not demonstrate a real or actual risk to human health”); Tilot Oil, LLC v. BP Products North America Inc., 2012 WL 124395 at 7 (E.D. Wis. 2012) (“The EPA screening level sheds little insight on whether a possible imminent and substantial endangerment exists because screening levels are developed solely for the purpose of setting a level at which further investigation is required; they are not a determination of actual danger”); Lewis v. FMC Corp. 786 F.Supp 2d. 690, 710 (W.D.N.Y. 2011).   
] 




Depending on the results of the sampling effort, an EPA risk assessor might also recommend that groundwater fate and transport modeling, as referred to in the ORD LEAF test report on AGREMAX, be conducted to help determine the likelihood of constituents such as arsenic, boron, cadmium, and selenium reaching drinking water wells at levels that would be of concern.   	Comment by newuser: Yes, this would be a fruitful exercise



Assuming that the results of our sampling and risk analysis (and modeling, if done) support the conclusion that the AGREMAX may present an imminent and substantial endangerment, those results and analyses should be provided to AES in advance of our issuance of a UAO, so as to reduce the likelihood that AES will flout the order and sue EPA to seek judicial review of it.. The information would need to rebut AES’s own testing data which the company says show that no contaminants are present at a level of concern.[footnoteRef:16] 	Comment by Rebekah Reynolds: It sounds like AES will want to split samples with us as well. 	Comment by newuser: Strongly agree [16:  See the February 5, 2013 “Statement of AES Puerto Rico, L.P. for the RCRA §7003 Administrative Record…” at page 18 and the test results that AES’s lawyers attached. 
] 




2. Other LEAF Test Issues



EPA HQ developed the LEAF tests to provide a more accurate assessment than previously adopted test procedures (the TCLP and SPLP tests) of the potential for metals to leach from coal combustion residuals. LEAF tests are not intended to show whether a material is a hazardous waste as the TCLP test does, but rather, are designed to demonstrate the leaching behavior of a material in various field scenarios.  



Through its lawyers, AES submitted in January 2013 an extensive critique of a November 2012 draft version of EPA’s LEAF test report concerning AGREMAX.[footnoteRef:17]  We have not yet responded to that letter. In its letter, AES asserts, among other things, that there are serious flaws in the LEAF report’s technical analysis; that the report misuses the LEAF test results by comparing the maximum concentrations detected in the laboratory to environmental reference concentrations without determining whether the data are representative of actual leachate in the field; that EPA selected improper reference criteria; that the report mischaracterizes and exaggerates the potential risks to human health posed by AGREMAX by, for example, failing to account for adsorption, attenuation and dilution that would occur in the field before any exposure; and that the LEAF tests should not be used for the first time in an enforcement context without EPA first publishing guidance on how to interpret LEAF data.  [17:  ORD finalized the LEAF report in December 2012 and posted it on EPA’s web site. AES has complained that it was inappropriate for EPA to post the report on the web site without first responding to AES’s critiques and correcting the supposed errors in the report.
] 




	OSWER-ORCR has written a draft memo in response to AES’s critique of the LEAF test report. The Office of Regional Counsel believes that the memo needs revision before it could be provided to AES,[footnoteRef:18] but more importantly, we recommend that before any such response is finalized and sent to AES, the Region 2 program office make a decision regarding the performance of in-field sampling, as discussed above. Actual data from the field, combined with a risk analysis, showing that constituents have in fact leached out of AGREMAX and are contaminating groundwater or other environmental media and presenting an unacceptable risk to human health or the environment, would be far more persuasive to a court reviewing an EPA §7003 order than would the LEAF test results on their own. If we were to instead send a rebuttal to AES of its criticisms of the LEAF test report while remaining silent about taking any environmental samples in the field, we would lead AES to continue to assume that we may issue a §7003 order to the company largely on the basis of the LEAF test results, notwithstanding the case law indicating that site-specific data is needed. This might result in AES elevating the matter to HQ and/or seeking Congressional assistance.  	Comment by Rebekah Reynolds: OSRE has not seen this memo. 	Comment by Rebekah Reynolds: Agreed	Comment by newuser: Caselaw suggests that site specific information is needed – most caselaw indicates no “data” is needed (tho what is needed will depend on what is ordered) [18:  For example, we should discuss further whether the draft memo’s discussion regarding MCLs not being protective may be problematic given EPA’s reliance on MCLs in many other instances, both in the programmatic and enforcement context.] 






II. Evidence We Would Need in Order to Issue a Unilateral Order to AES under CERCLA §106:



CERCLA §106 should be considered as a possible alternative to §7003 in this case for two primary reasons: (1) under §106 we would not have to be able to prove that the AGREMAX that has been placed on the ground was a solid waste; and (2) because of CERCLA’s bar on pre-enforcement review (see CERCLA §113(h)), AES would not be able to sue EPA to challenge a §106 order. 	Comment by Rebekah Reynolds: A  7003 judicial action may also be an option. 



CERCLA §106(a) provides:



In addition to any other action taken by a State or local government, when the President determines that there may be an imminent and substantial endangerment to the public health or welfare or the environment because of an actual or threatened release of a hazardous substance from a facility, he may require the Attorney General of the United States to secure such relief as may be necessary to abate such danger or threat, and the district court of the United States in the district in which the threat occurs shall have jurisdiction to grant such relief as the public interest and the equities of the case may require. The President may also, after notice to the affected State, take other action under this section including, but not limited to, issuing such orders as may be necessary to protect public health and welfare and the environment.



Thus, rather than our needing to have evidence here that the handling, disposal (etc.) of a solid waste may present an imminent and substantial endangerment, we would need evidence that that there may be an imminent and substantial endangerment because of an actual or threatened release of a hazardous substance from a facility. 



The term “facility” is extremely broadly defined under CERCLA, encompassing “any site or area where a hazardous substance has… come to be located” (CERCLA §101(9)).  Also, CERCLA §101(22) broadly defines the term “release” as “any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment…” Accordingly, provided that we obtain sampling data that shows the presence of CERCLA hazardous substances that are constituents of AGREMAX (such as arsenic and chromium) in the soil, groundwater or other environmental media in or close to the locations where AGREMAX has been placed on the ground, and provided that the levels that are detected exceed the range of normal background levels in Puerto Rico for those substances, the statutory prerequisite of there being an actual or threatened release of a hazardous substance from a facility should be satisfied.[footnoteRef:19]  [19:  Legally, it would be best if we can show that hazardous substances have leached out of the AGREMAX and contaminated the groundwater or nearby water bodies. If, after sampling is conducted, all that we can show is the presence of hazardous constituents from AGREMAX in the soil immediately adjacent to the AGREMAX, and no contamination is detected in the groundwater, there would be at least some risk that a court would be reluctant to find that a release of a hazardous substance had occurred, given AES’s argument that placement of the AGREMAX on the ground was a beneficial use consistent with Puerto Rico’s BUD and part of an approved construction project.    
] 




Nevertheless, to use §106 we would still need to satisfy two other elements:



	A.  Imminent and Substantial Endangerment 



	As under RCRA §7003, we would need to be able to show that there may be an imminent and substantial endangerment to human health or the environment. Courts have liberally interpreted this prong of §106. While we have not found a First Circuit case, or a decision in the U.S. District Court in Puerto Rico, explicitly interpreting “imminent and substantial endangerment” under §106, a typical district court decision on point, B.F. Goodrich Co. v. Murtha, 697 F. Supp. 89, 96 (D. Conn. 1988), aff'd 958 F.2d 1192 (2d Cir. 1992), held that “an endangerment is ‘imminent’ if conditions which give rise to it are present, even though the actual harm may not be realized for years.”[footnoteRef:20] This is perhaps a somewhat more liberal interpretation of “imminent” than the one adopted by the First Circuit in Mallinckrodt, 471 F.3d at 279 (“a reasonable prospect that a serious near-term threat to human health or the environment exists”), in the RCRA §7002 context.   [20:  The court in Murtha held that hazardous substances in soil, leachate, and groundwater posing a risk of migrating from a landfill to groundwater near residential wells presented an imminent and substantial endangerment.] 




	In any event, our recommendations in Section I.B.1. above (regarding gathering site-specific sampling data here and having that data reviewed by an EPA risk assessor so as to determine the extent of the threat posed to human health and the environment) apply irrespective of whether our UAO would be issued under §7003 or §106. 



	B. Liable Party



	In order for us to be able to issue a §106 order to AES requiring it to take some abatement action with respect to AGREMAX, we would also have to be able to show that AES falls within one of the categories of liable parties described in CERCLA §107(a). The relevant possibilities in this instance are §107(a)(1) (current owner or operator of a facility from which there is a release or threatened release of a hazardous substance), §107(a)(2) (owner or operator of such a facility at the time of disposal of a hazardous substance) and §107(a)(3) (party who arranged for disposal or treatment of a hazardous substance at a facility owned or operated by someone else). 



	With respect to AES’s own plant site and the north well field property, which AES owns, it should not be difficult for us to show that the company falls within §107(a)(1) -- assuming, again, that we obtain sampling data showing the presence of hazardous substances from AGREMAX in the soil, groundwater or other environmental media on those properties, and further, assuming that the concentrations that are found of those substances exceed the range of normal background levels. 



We would have greater litigation risk in pursuing AES under §107(a)(2) because doing so would require that we be able to show that “disposal” of a hazardous substance occurred on the AES property. CERCLA §101(29) adopts the RCRA definition of “disposal,” which provides: “the discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous waste or any constituent thereof may enter the environment or be emitted into the air or discharged into any waters, including ground waters.” 

42 U.S.C. §6903(3). Thus, through the definition of “disposal,” CERCLA §107(a)(2) brings in the concept of “solid waste.” See Section I.A. of this memo regarding the additional information we need in order to defeat AES’s argument that none of their AGREMAX is solid waste.



	In order to pursue AES under CERCLA with respect to properties that they do not and have not owned or operated (assuming EPA would like to include such a property in a UAO under CERCLA), we would need to rely on §107(a)(3). In light of the Supreme Court’s decision in Burlington Northern & Santa Fe Ry. Co. v. U.S., 129 S. Ct. 1870 (2009), this would mean having to show that AES had an intent to dispose of its AGREMAX.  This is a similar issue to the one noted in footnote 5 above. AES vociferously maintains that it has never intended to dispose of AGREMAX. To determine whether we can rebut this and show that the AGREMAX in place on one of the non-AES properties is material that AES intended to dispose of, we would need to obtain a good deal more information, such as information showing that the supposed beneficial use for which the AGREMAX was transferred to the third party who placed the AGREMAX on that property was a sham.  	Comment by newuser: Intent to dispose may be harder to establish than sham recycling





III. Issues Regarding the Nature of the Injunctive Relief that Could be Required



Putting aside the issues discussed in Sections I and II, a separate key issue is what is the nature of the injunctive relief that our UAO would require? Would it deal with the cleanup or containment of AGREMAX that has already been placed on one of the properties, and any hazardous substances that have leached out of that AGREMAX?  This option is discussed in Section III.A. below.  Or would it be focused on AES’s management of AGREMAX (or unprocessed coal ash) that it generates in the future? These two possibilities are discussed in turn belowTwo future management options are discussed in  Sections III.B. and III.C. below..



A. Injunctive Relief to Abate Threat Posed by AGREMAX That Has Already Been Placed on the Ground  



To the extent AGREMAX is in place as a base layer for a road or as structural fill in another constructed project, we would face litigation risks in ordering AES to remove it, particularly if AES or another entity received a permit for that construction and if the construction that was performed was consistent with the specifications that were incorporated in the permit. While a local or Commonwealth construction permit does not bar an EPA enforcement action under RCRA or CERCLA, it would make it particularly important that we be able to show that the AGREMAX used in the construction of the road is truly posing an unacceptable health or environmental threat and that the only feasible way to abate that threat is through removal of the AGREMAX. If we were to obtain site-specific sampling data showing that the material is posing an unacceptable risk but the risk could be sufficiently abated simply by putting a cover on the AGREMAX (e.g., paving the area with asphalt if it is not currently paved) or by taking some other containment or lesser measure, then an EPA order requiring removal of the material could very well be found to be arbitrary and capricious by a court. 



In addition, AES’s lawyers have pointed out that in 2005, in connection with EPA’s Coal Combustion Products Partnership (“C2P2”), EPA actively promoted the use in Puerto Rico of coal combustion products in road construction and as structural fill.[footnoteRef:21] EPA’s C2P2 Coordinator joined EPA Region 2 staff and a representative of the American Coal Ash Association in making a presentation on July 12, 2005 in Puerto Rico, in which they encouraged such uses. Thus, a UAO to AES that requires the company to deconstruct a road built with AGREMAX and remove the AGREMAX could be seen by a court as an arbitrary and capricious directive seeking to have AES undo something that EPA specifically encouraged the company to do in the past. This problem could be alleviated if we could show that the supposed road is in fact a sham and is neither needed nor being used as a road.   [21:  EPA’s web site now says, “EPA has suspended active participation in the Coal Combustion Products Partnership program while we are taking and assessing comment on the beneficial use of coal combustion residuals (CCR) through the CCR proposed rulemaking.  While the Agency continues to support safe and protective beneficial reuse of coal combustion residues, the C2P2 program webpages have been removed while the program is being re-evaluated.” http://www.epa.gov/epawaste/partnerships/c2p2/index.htm.] 




To the extent that there are locations where AGREMAX has simply been piled on the ground and is not being put to a bona fide beneficial use and we can show that the material may present an imminent and substantial endangerment in those locations, it would be easier for our order to require that an abatement action be taken. But again, depending on the sampling data and the specific circumstances, something simpler than outright removal of the material – for example, covering of the material, building a berm or a pad, etc. -- might be sufficiently protective.  Thus, we might need to simply require in the order that AES submit a plan for abating the threat, leaving the company with the flexibility to identify the most cost-effective option that would be protective. 



B. Directing AES to Dispose of its Future Coal Ash in a Monofill



One of the options we have discussed internally would involve ordering AES to construct a properly lined monofill – perhaps on AES’s own plant property -- and dispose of its future coal ash there. For us to issue such an order would be legally problematic, however, for several reasons:



1. Any order we issue to AES under §106 or §7003 needs to be closely tied to our evidence of an imminent and substantial endangerment. To the extent that we develop sufficient evidence of that sort with regard to one or more properties in Puerto Rico, the injunctive relief that we require in a UAO under §106 or §7003 would need to be relief that would abate that threat. An order to AES that instead directs the company to dispose of its future coal ash in a monofill would not abate an imminent and substantial endangerment posed at one of the current AGREMAX land-placement locations. To reduce the chance that a court would find such an order to be arbitrary and capricious, we would need to have an administrative record that shows that AES’s AGREMAX is an intrinsically hazardous material that cannot safely be put to a beneficial use and can only be disposed of.  We do not have such evidence. Moreover, taking such a position would be inconsistent with: (a) EQB’s 1996 and 2000 BUDs concerning AES’s manufactured aggregate; (b) the Clean Air Act PSD permit that EPA Region 2 issued to AES, which acknowledges that AES’s coal ash or manufactured aggregate may be hauled offsite “for on island beneficial uses”; (c) the Clean Air Act Title V permit issued to AES by the Commonwealth of Puerto Rico, which contemplated an “aggregate manufacturing process” and provided that under one operating scenario, “trucks may be used to haul… manufactured aggregate offsite for on island beneficial uses”; and (d) EPA’s 2010 CCR regulatory proposal. With respect to item (d), EPA’s position nationally, at present, continues to be that at least some beneficial uses of CCR’s are acceptable.  In the Preamble to the 2010 CCR regulatory proposal, EPA said:



EPA continues to believe the Bevill exclusion should remain in place for CCRs going to certain beneficial uses, because of the important benefits to the environment and the economy from these uses, and because the management scenarios for these products are very different from the risk case being considered for CCR disposal in surface impoundments and landfills…

While the Agency recognizes the need for regulations for the management of CCRs in landfills and surface impoundments, we strongly support the beneficial use of CCRs in an environmentally sound manner because of the significant environmental benefits that accrue both locally and globally….[75 Fed. Reg. at 35148 and 35154]



Among the beneficial uses that EPA specifically did not rule out in the 2010 CCR proposal was road construction. The agency indicated that in its view, with appropriate care and under the right circumstances, CCR’s could be beneficially used in road construction. See 75 Fed. Reg. at 35162 (citing the State of Wisconsin’s beneficial use program as an example).



 	2.  The 1994 Power Purchase and Operating Agreement between AES and the Puerto Rico Electric Power Authority specifically provides that combustion byproducts produced by the AES power plant can be used for “beneficial commercial uses” but will not be disposed of on the land anywhere in Puerto Rico. This agreement would need to be changed before AES could dispose of its coal ash in a monofill (or anywhere else) on-island.[footnoteRef:22]  [22:  AES’s lawyers also assert that the Puerto Rico Planning Board approved the siting of the AES power plant subject to the requirement that coal ash produced at the plant would be put to beneficial uses and that “If no product is developed for the ash, it will be disposed of outside of Puerto Rico.”  The Planning Board resolution to which they refer is a 64-page Spanish language document that we have not yet been able to translate.
] 




3. In addition, a number of municipalities in Puerto Rico, including Guayama (the municipality in which both the AES power plant and the north well field property are located) have recently passed ordinances specifically prohibiting the disposal of CCRs (or even, in some cases, the use of CCR’s in any fashion) within their borders. Thus, unless such an ordinance is rescinded or somehow nullified by the Commonwealth government, AES would not be permitted to dispose of CCR’s on its property in Guayama or in one of those other municipalities.



4. A coal ash monofill would need to be permitted by the Puerto Rico Environmental Quality Board and perhaps additional P.R. agencies – something that has not yet occurred. There might be public opposition to the siting and permitting of a major coal ash landfill.



C. Directing AES to Apply Engineering or Environmental Controls with respect to Future Uses of AGREMAX



	Another possible option would be for the injunctive relief in our administrative order to 

not forbid beneficial uses of AGREMAX but impose restrictions on the manner in which AGREMAX is used in the future by AES and its customers. In a July 16, 2012 letter to the head of EQB, providing comments on EQB’s draft Guidelines for Use of Carbon Combustion Residues,[footnoteRef:23] EPA recommended that a number of elements be added to the Commonwealth’s guidelines, including: (1) that the LEAF test (not TCLP or SPLP) be used to assess the leaching potential of hazardous constituents from coal ash residue; (2) that water quality monitoring be required where quantities of coal ash are placed on land; (3) that the guidelines specify a limit on the amount of coal ash that can be used for structural fill, and that the limits be the minimum thickness appropriate for the given engineering application, in conformance with standards published by ASTM and others; (4) that the guidelines specify the thickness of the cover material to be placed on top of coal ash; (5) that placement of coal ash on land in residential areas be prohibited; (6) that EQB consider establishing public notice requirements with regard to coal ash reuse projects; (7) prohibition of the placement of unencapsulated CCR on the land in such a way that there is no apparent beneficial engineering application; (8) prohibition of the use of CCR as an agricultural soil amendment; and (9) that CCR that is being stored for future use should be stored in a lined cell with leachate collection and groundwater monitoring.  [23:  EQB has not yet finalized these guidelines.] 




	An order requiring that such restrictions be followed would be somewhat easier for us to defend than an order requiring AES to put all of its coal ash in a monofill, because the former type of order would still allow AES to put its AGREMAX to beneficial use.  Still, as noted in section III.B.1. above, we would need to be able to show through our administrative record that each of the restrictions we are imposing is needed to abate the imminent and substantial endangerment that we have identified.  This would require that we obtain additional information and do a careful fact-specific analysis. We would also need to consult closely with HQ about the restrictions we are considering imposing, to make sure that we would not be acting in a manner contrary to current agency policy or positions with respect to beneficial uses of CCRs and would not be interfering with the rights of states to set their own rules and policies about the manner and extent to which beneficial uses of CCRs should be permitted. In response to our July 16, 2012 letter, AES wrote to EQB on August 24, 2012, asserting that the recommendations in EPA’s letter were inconsistent with EPA’s 2010 CCR regulatory proposal and would go beyond what is required by federal regulations or by any individual state. We would need to examine these issues further. 



	

IV.  Potential Next Steps



A. Negotiations with AES 



On February 5, 2013, AES’s lawyers sent EPA a letter in which they disputed that there is any legal or factual basis for EPA to require AES to take any measures beyond its current practices, but nevertheless made a two-part proposal: 



1. Daily Cover.  They said that AES is willing to make AGREMAX available to permitted, lined Subtitle D landfills in Puerto Rico for use as an alternative daily cover. They said that AES has reached out to two landfill owners or operators on the island who have expressed interest in using AGREMAX for daily cover. In order for this to occur, permission would likely need to be obtained from EQB.  EQB might require that a pilot program be conducted first before full-scale implementation is approved.  EQB previously approved an application by BFI in 2005 to undertake a pilot program to evaluate the use of AGREMAX as daily cover at a landfill in Salinas, PR, but that pilot program was never conducted. 



Region 2 program staff have spoken with staff in the Office of Resource Conservation and Recovery in OSWER about the idea of AGREMAX being used as daily cover at a properly permitted landfill with all appropriate controls (liner, leachate collection, dust control, etc.) and the HQ staff advised that this would likely be a good solution. Some states already allow the use of coal ash as daily cover at MSW landfills.	Comment by EPA: From Laurel C: we should be careful about embracing this concept in advance of deciding the Agency’s position on this in the pending rule.  While it may be allowed under subtitle D, in the context of the pending rule, the Agency has not yet determined whether this is a good idea.



2. Sampling Investigation.  AES offered to implement two “assessment plans”:  one at the AES power plant property and the other at the north well field property. In AES’s words, the goal of these plans would be to assess whether constituents originating from AGREMAX are found in the ground water at either of the properties. AES provided a proposed scope of work for these studies. 



Apart from an informational phone call on 2/14/13, we have yet to respond to AES’s proposal. We need to respond soon. With respect to the daily cover idea, if we decide to pursue AES’s proposal, it may be prudent for us to first touch base with EQB to find out whether EQB has any concerns. With respect to AES’s proposed sampling studies, the company may very well be negotiable regarding the specifics of the studies that they would do; it would be perfectly legitimate for us to make a counter-proposal to AES that would involve them conducting a more expansive set of studies, if we believe that is appropriate.    

 

B. Consultation With or Concurrence by HQ



Pursuant to current Agency delegations and HQ policies regarding the handling of nationally significant issues, it is necessary that we consult with OECA about a unilateral order to AES in this matter, and further, it may be necessary that we obtain either the prior written approval of or concurrence on the order by the Assistant Administrator of OECA or another OECA official. We are initiating such a consultation and will discuss with OECA whether formal concurrence or prior written approval is required. Whether written approval or concurrence is required may depend in part on specifically what sort of injunctive relief our order would require. 



C. Beef Up Administrative Record



As noted earlier in this memo, before we would be able to issue a UAO to AES, it is critically important that we significantly beef up our administrative record to ensure that it demonstrates that the statutory prerequisites for the issuance of a RCRA §7003 order (or a CERCLA §106 order, should we decide to use that authority) have been met, including that the AGREMAX deposited in the given locations is a solid waste (or, in the case of CERCLA §106, that there has been a release or threatened release of a hazardous substance) and that an imminent and substantial endangerment to public health or the environment may be present. The specific information that we need is summarized in Sections I and II of this memo. In addition, our administrative record must demonstrate the appropriateness of the specific injunctive relief that our order will require, as discussed in Section III above. 



AES has sent EPA several lengthy letters and a memo making numerous detailed arguments to the effect that we have no basis for issuing a RCRA §7003 order (CERCLA has not been mentioned in our discussions with AES to date) and that AGREMAX poses no threat. We must include those submissions in the administrative record.  Before we issue a unilateral order to AES, we need to effectively respond to their arguments, in writing, and provide them with data, risk analyses and any other factual information that demonstrates the reasonableness of our position. If EPA’s attempts to address the issues that have been raised by AES are inadequate, a court may conclude that our order is not supported by the administrative record and may invalidate our order or remand it to EPA for further consideration. 



It is particularly important that we have a strong administrative record here in light of the Supreme Court’s decision in Sackett v. EPA, 132 S.Ct. 1367 (2012), which held that a UAO issued under Section 309(a) of the Clean Water Act was final agency action subject to pre-enforcement judicial review under the Administrative Procedures Act. While it is not yet clear to what extent the Sackett doctrine will apply in the RCRA §7003 context, there is certainly risk, at present, that a lawsuit by AES against EPA, challenging a §7003 order, would be allowed to go forward. If we instead issue a UAO under CERCLA §106, AES should not be able to obtain pre-enforcement judicial review, given CERCLA Section 113(h). Nevertheless, even in the CERCLA context, it would be prudent for us to prepare a strong administrative record supporting our order.	Comment by Rebekah Reynolds: May want to mention that we could risk a CERCLA 106(b) petitions here.



Finally, sending AES substantive responses to its arguments, and data and other factual information supporting our position, is important not only for purposes of the administrative record and to increase the chance that a court would defer to our technical judgments, but also because doing so would decrease the chance that AES would flout our administrative record and seek judicial review of it in court.  



D. Information request letter under CERCLA §104(e)



To help fill the informational gaps that we have in this case, it would be useful to send AES a formal request for information. Examples of questions or specific requests that would be useful to pose to AES are: 



· Identify all land placements that have occurred of AGREMAX in Puerto Rico and all “uses” to which AGREMAX has been put and the locations of same;

· Where AGREMAX has been used as fill, as road sub-base, etc., in what thickness and in what areal dimensions was it placed? 

· Were any standards, guidelines or specifications followed with regard to the placement of the AGREMAX? If so, what were they?  

· Provide copies of any approvals granted by Commonwealth or local government bodies for each usage of AGREMAX.[footnoteRef:24] [24:  On behalf of AES, Sidley Austin asserted in its 11/30/12 letter that construction projects at which AGREMAX is used receive regulatory reviews and approvals.] 


· Provide all documentation of AES’s sales, donations or other transfers of AGREMAX, including any contracts with buyers. Did AES ever give it away for free or pay someone to accept it? 

· Provide any and all sampling data AES may have collected from groundwater, surface water, soil or wetlands, and information about hydrogeology, etc.



Because EPA’s information request authority under Section 3007(a) of RCRA is limited to information relating to hazardous wastes, and because we do not have any information indicating that AGREMAX is a hazardous waste, it is recommended that if we do send an information request letter to AES, it be based on Section 104(e) of CERCLA. 



E.  Information Generated by or Submitted to the Commonwealth Government



It is also recommended that we seek whatever information EQB has that may be useful. EQB may have conducted inspections recently of the AES power plant facility, the north well field property, or other locations where AGREMAX has been placed. We should find out the results of EQB’s inspections and also ascertain whether it or another P.R. agency (e.g., P.R. DNER) collected any sampling data.



In addition, to the extent any pertinent information that we do not already have has been  presented to the Puerto Rico Senate in connection with its ongoing consideration of several bills that would restrict the use of CCR’s, we should obtain and review that information. 
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Cover note from Alan Carpien re AES Memo

I believe that the definition of solid waste discussion needs work on setting up the legal analysis and the basic structure of the definition of solid waste.  This memo would not be the place for that, however.  



As a result, the main point I am making here is to simply put in a very basic statement on discard and set up the factual structure for analyzing whether the coal ash is being discarded or not.  I am suggesting a structure for the DSW analysis that would have you discuss – 



1.  speculative accumulation (not the current regulatory provision that applies to hazardous waste, but a standard that would allow a “reasonable” timeframe for holding material before it is recycled); 

   2.  management of the material as a commodity as opposed to a waste;  

3.  the value of the material to the production of a product and the value of the final product;     and  

4.  contamination of the final product with material that is not useful to the product and could, in fact, be harmful.  



I do suggest that a discussion of how the AGREMAX is produced should be in the memo.  While I suggest that there could be more discussion on the actual contaminants, the levels of the contaminants, their uselessness in the product and their ability to leach, OSWER tends to think that we have already stated that beneficially reused coal ash does not require an extensive analysis of the contaminants.  The focus, according to OSWER should be on speculative accumulation, management of the material and the usefulness of the final product.  If this material is abandoned, it is a waste.  If it is truly used as a product, the contaminants should not matter.  



Further, states may make a determination that the material is beneficially reused and is not a solid waste.  While EPA could review a state’s determination and could disagree, the better policy according to OSWER would be to see whether the material is actually used in accordance with the state’s beneficial use determination.  



*********

For anyone wanting to go further to understand how the current Agency thinking on discard may apply  I am attaching an expanded view of the case law that I prepared years ago, plus I would recommend looking at the DSW and March 2011 NHSM rule, in particular discussion about the fact that both waste and non-waste secondary materials may be beneficially used.  If recycled material it is not beneficially reused, it is clearly a waste.  However, even if it is beneficially reused, it could still be a waste.  



See DSW rule -- 73 Fed. Reg. 64667, 64671-2 (case discussion, particularly discussion of AMC II, ILCO and Owen Electric).  See also, responses to general comments on our authority to regulate recycling – 73 FR 64718-20.   



Be advised that the discussion in the DSW applies specifically to hazardous secondary material being recycled, but the principles apply to how to determine whether a non-hazardous secondary material (coal ash) is legitimately recycled.   



The Non-Hazardous Secondary Materials (NHSM) rule also sets forth some principles regarding recycling of non-hazardous materials.  76 Fed. Reg. 15455; 15468-74 (general comments from environmental and industry groups on definition of solid waste).  






